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"PREFACE | _—s 


act 1883 ae Deparsaae of the Interior hoes sabe tion of hee ae 


more important decisions of the Land Department with the view — 


| to ‘preserving in authentic manner and in permanent form con- 


“ venient for reference a line of consistent precedents i im departmental | 
rulings illustrating | the land laws of the United States. Prior to 


- that time the only published decisions of the Department were those - 


by private reporters, the more familiarly known being » Brainard, 


Copp, and Lester. As’ originally conceived, the publication en- | - 


titled “Decisions of the Department of the Interior relating to the 
Public Lands”, and thereafter referred to as the “Land Decisions”, 
pertained almost exclusively to matters coming under the jurisdic- 
tion of the General Land Office and a-few matters from the Indian 


Office. Gradually the jurisdiction of the Department has been en- © | 


larged by the creation of new bureaus, among- them being the 
Bureau of Reclamation, the Geological Survey, and. the National 
Park ‘Service. Many; new laws have been enacted and policies 
established relating to the Indians and Indian Affairs. New and 
important _ problems in other bureaus and services are constantly 
arising and call for solution. Consequently, there has been an 
increasingly, growing demand for the publication of decisions by © 
the Secretary and his Assistant Secretaries, and opinions by the. 
Solicitor, relating to matters other than those pertaining. to the. 
public lands. On July 7, 1930, the Secretary issued an order amend- 
ing the title so as to read “Decisions of the Department of the 
Interior”, and directing that thereafter leading decisions and im- 
portant opinions relating to all- activities of the Department be 
published in future volumes. Including this volume, 55 volumes | 
have been published, covering-the period from July 1881 to Sep- 
tember 9, 1936. Volumes 1 to 52 are referred to as the “Land 


Decisions” (L. D.). The abbreviation “I. D.” when used in cited © 


decisions of the Department, and in. the opinions of the Solicitor — 
has reference to volume 53 and later volumes of this work. “While 


. ; a chronological order has. been generally observed in ‘the present. 
. volume, this has at times proved. impracticable, so. that final resort: — 


~~ should he had to the tables of cases, opinions, ete., en ape 


— ae in iene fore oe of the volume, | 


“ corm . 


OFFICE OF THE SOLICITOR * 
7 NATHAN R. MARGOLD, Solicitor 
‘-FREDERIC . ‘RIRGIS ul First Assistant Soliottor 


sas OF. APPEALS 


Fer 8. Couun, 
JOHN H. THOMAS, 


FREDERICK BERNAYS WIENER, 
Members 


ASSISTANT SoLicrrors 


| Wii HH. ABBOTT ? _ HERBERT S., Manns 


Osoas A. BERGREN = _ KENNETH MELKLEJOHN 3 
J. Kennagp CHEADLE = _ Rurus G. Poors 
- Rorvat R. Duncan eS: JACKSON Ei. Pricu, JR.. 
HApry M. EDELSTHIN © Hzza BH. Roppis 
Wi1iam H. FLANERY Mervin H. Sreeet, 
LELAND QO. GRAHAM : Howarp R, STINSON 
. STepHen. H. Hart ; GEoRGH A. WARREN | 


WiritiamM H. HAstre © — . CHARLOTTE TurrLe .WESTWooD 
 Donatp Hiss | | _ 


Vice CHARLES Fany,. resigned. 

*The period covered is October 1934 to September 1936.. The above list oes 
not include the names of all attorneys in the Office of the Solicitor during the: 
period indicated, but those. only. of attorneys who assisted in the preparation Of . 
departmental. decisions. and opinions, of the SPH COr 
Ss: 


4 


“TABLE OF CASES, ETC, REPORTED 


Wor 2 Tabte a Solicitor’s Opinions, see P. ix] 


| oy. a is 
igen: from ‘homestead Jands 2 4 

because of economic’ condi: __ 
 tions—Act of May 22, -1935-_~ 
~ Absences: from homestead lands’ 


_ because’. of economic’ éondi- ~ - 


* tlons—Act. ‘of April’ 20,° 1986: . 
(49 Stat. 1988) mee : 
° Acreage ‘limitation of Taylor 7 
*Grazitg Act, application - for. 
sale, -or exchange Ofen 
ands” “subject: ‘to such act 
-allotments:*. of-- public’: 
lands to Indians and Eskinios. = 
Alaska; : disposal and Fdeesing, of ae co 


_ Tease, 


Alaska; 


- Annual assessment work on min- = 
‘ing: elaims,: suspensioni_.._—-. in 

Appeals. from . decisions ‘of the... ~ 
/.;Director. of. Grazing _—.-_--_- ae 
"Applications for. homestead en-. 
try under. Section 7, Taylor. — 
Grazing. Act, regulations_..—— ae 


: re 


- Applications for lease. under. 2 


“Taylor. Grazing. Act, ‘prelimi- es 
nary. regulations.--—---—--+-- 5 
Arizona, State. Of ae 


| Arizona, State of 


Arizona, State Ores ; 
Assignment of duties to the.Gen-. s 


eral Land. Office. in. connection 


es es ee ri he 
ap ee ee ee 


. with administration of Taylor. 


Grazing je sie sek oee ae 


607 


Attorneys and, agents practicing ae 


before. District Land Offices - 
and -the “Department_____.--." : 


| Balkwill, ‘Jamies (Poe 


Black, Harley Rw 
Boes, Mary M., devisee; Sarah 
mother and 
guar ‘dian of Jean Ellen Smith ‘e oe 


A. MacQueen, 


Bolieu, George anaes | 


Boundary. of San Carlos. Indian < 


_ Reservation_-_.---.-i----- a 
| et. ‘al, 7 
| United States {oie emer 


California,” State “of, 


. Cunningham, 





Qatitornia;” ‘State. “of, vet : | a 
|. United States 0. On rehenr 
9 ee 1-9 tee Oe eS B82. 


Cheeta, and. Chickases “Na- : 


_ tions, title to lands for rail-. reat” 
‘Toad rights of way----—--—_ 451, 456 
Coal, sodium, potash and: other _ e 


' mnineral licenses, fees. to ce 2? 
e company. applications , 
| Coal 


“tr espass 


-regulations,. . + .. 


, aniendmcnt of. Circular. No. cs aaa 


ft . 1809 ee ee ere Bie oe a os 
: Conflicting: applications under on 


., er 


Sections. 8, 14, and 15, of. Tay-. te 


lor Grazing - Aetsie ec. 


| 484 
Contestants’ preference right of . 
; entry where successful__.-___ ie 


i (2A 
Cultivation requirements ‘elimi- ae Se ag, 


nated as to. certain. home-_ we 


-steads—exception of forest _ 
and .reclamation homesteads . 
_ and Alaska a ee “ 

Joseph. erie» ss 

‘Death “Valley: National Monu- 

(3 ment—Appropriation. of water 

Disabled World. ‘War veterans, = Ee 

-. proof. on homestead entries_. . 852 

: District’ land offices, . duties in 7 

| connection with Taylor Graz. 
. a ing Ret tie eae 


tions (48 ‘Stat. 984) 
Hlectric energy, sale from Hetch _ é 
ay power. site, California_ ae 


ral 


‘state of ‘Yellow’ a oo st 
_.. lotted. “Navajo-__-__- Bata — 4 
ie Exchanges ‘of lands in Apache, | 


419 


1934, 2. 


District of Columbia land. title ha 
Z records, correction______.---- 
‘Dolan, Thomas. M-_.----3-2--~ 
Elections, under Indian Reorgan- _ 
ization Act. of June 18, a 
amended ‘rules. and. regula-_ acs 


‘ _ Navajo, and Coconino . -coun- one. 


ties, 


Arizona——— eee “§ 


a Exchanges of State lands under © 


on Exchanges of: State lands under 


ao Executive Order No. 6064 of i 


7 Executive Order No. 6910, of No- . 


o Executive Order No. 6910, of No- 


VIE 


ot Rae. MS : Page 

_ BExchanges of privately owned | 
lands under Section 8, Taylor. | 

_ Grazing Act, as amended by 
Section 8, Act of June 26, 1936, ae 


Section 8 of the Taylor Graz-— 
| ing Act as amended by Act of 
June 26, -1936—alpplications___ 


“Section 8, -Taylor- Grazing: 
_Act—Amendment of regula- 


| Hxchanges: of State ‘school 
lands, Arizona—-..-.-2-----4 
‘Bxecutive Departments; legisla-— 
~~ tive representatives: ofc ; 
Executive Order No. 6957, of» 
February 4,. 1985, -withdraw- | 
ing public lands in Alaska, | 
modified ..--- + ae 


February 5, 1935," withdraw- . 
ing public lands in certain — 
States, amended_.._.----. ie 


vember 26, 1934, amended_..- - 401 


- Executive ‘Order No. 6910, of 


| ‘November 26, 1934, withdraw- - : 
: ing public lands” in certain 
. States, amended. See aees a 


vember 26, 1934, as amended, 

_ withdrawing public Jand in | 

éertain States, gabe oe 
Executive withdrawal order of - 

| November 26, 1934, as affect 
ing» mineral © “permits” and — 
leases and rights-o f-way— | 
- “Vacant, unreserved, and uD- 
: appropriated, public land” con- 


a Executive. withdrawal order of. 


_ November 26, 1984, as affect-— | 
ing Taylor Grazing. Act and 
other prior legislation-___-- 
“Bristing valid rights”. in with- 
‘drawal order of November 26, 
~ 1984, in aid of Taylor Grazing ~ 

Act, ‘construed__---__2-.___- 
Fehnle;, Rudolph Josef__--_____ = 

Fort Belknap Indian Reserva- . 


_ Hon, allotment | selections__— 295 


‘TABLE OF CASES, 


| General Land Office, assignment _ 
“613 i 
| Taylor | Grazing Act—Amend- _ 


582 | 


ot 





Heist, Harlan Dee ee 


| BEC, x, : 


ase | 
Port Berthold | Indian reserva- . = 
tion, ownership of island in - 


of duties in connection with 


607 


502 


ment Bat eee eee tan 
‘General Land Office duties in i 2, 
connection with ‘Taylor. Graz- o,f 
ins ACh See oe ee 224 
General Leasing Act, amend- — 
ment of Sections 13, 14,17, and | 
OM ie See eee eee 
Geological reports, — procedure _ 
- where unfavorable to nonmin- 
eral entries___--__ See aii eg Ji. 
Geological Survey’ S reports on aa 
--oil.and gas, procedure ans oeais 120 
| Gifts and exchanges of. privately ra 
owned and State lands under. — 
Section 8; Taylor Grazing Act. 192 
Gifts of land, Section 8,;:Taylor. _ 
Ne Grazing. Rete. eta 610. 
| Girard, Edward.A-_..------.-_. 806 
| Graves %.. Marshall ———o-—-—-—- BIS 
Gray, Lionel \ 5 Semen aes ee eee «TB 
Grazing fees—Amendment of = 
rules approved March 2, 1936. 528 
Grazing. lands, : leasing under ee 
Taylor: Aet__-----------+.- — «698. 
Grazing on the public domain— = 
Cooperative agreements with 
stockmen—Sections 9 and 15, 
“Taylor Grazing Act, con- 
| peered 884 
| Grazing permits or licenses in _ - 
District Land Offices, disposi- oo 
tion—Collection of fees___c:__ 610 
; Grazing ~ regulations, | Indian —— 
| tribal lands See 435° 
Green. v. Rochelle; Villnave, In- ie? 
_tervené? __.-2_ 2 105 
Haglin, Edward_.---------1-- _ 425 
Hammer, Ted L2-=-~----.---_- + 444 
Haserot, Western” Salt Com- a 
PANY eo ee OB 
Hatch, Joseph H_---.-------- 580 | 
‘Heirs, determination of, and ap- ee. 
 proval of wills of Indians ex- 
. cept Five Civilized Tribes 
and Osages_._-------------. _ 268 


215 


Pa 


TABLE ‘OF CASES, BTC. 2 REPORTED 7 


: Hetch Hetohiy power | site, sale” a 


of electric energy__.____---- 


‘Holliday, Hmily G., Wyman: age". af 
107 


Homestead - and ° desert land 
proofs; extensions of time—_.. 
Indian Reorganization Act, elec- 


tions under 20 ei 


Indian Service law and order 
regulations 2-8 
‘Indian tribes, powers of-_-.--.. 
- Indian trust. funds, ‘use to. pur- 


chase annuity policies..-.u | 


Jenkins, D. Hook 


Jones v, Malloy.--- 2 


"Page 


821 


‘Land exchange with States un- ... 


der Taylor Grazing Acto.-.--. i 


Land . title records, : eaaidae of 


Columbia__._--..-+-4— 
regulations, Ba 
Indian Service_--.----u-22- | 
_ Legislative representatives of - 

_ Executive -Departments—Sec-. 


Law. ‘and order 


tion 201, Title 18, United 
States Code See ees 


: ‘Mabry, Columbus ( ¢ Dee eres ea - 


Maciucat: Sarah. A. suardiany igs 


“Malloy, yones ty ata Stes 
Marshall, Graves v-_...____-_ 


Military bounty-land. warrants. 


- Miller, Ben S_:--___-__ Stu Se aah 


. . Mining claims on: the ceases do- a 


Mining alata: suspension of an- 
nual assessment work__. eras . 


Mining regulations, amendment 


OL DAB OF 0D) vec 
Montana Eastern Pipe Line 
COMPany sen 22 onc 
New Mexico, State of--.--..--__ 


Non-Metallic Products Corpora- 
tion, United States v_______. 
North Dome Kettleman Hills___ 
Offerings of land at’ public 
sale—Section 2455, 
Statutes, as amended.__.._.___ 


Oil and Gas Leasing Act amend- 


Oil shale withdrawal modified -; . 


Revised — 


O47 


COO 


to allow sodium prospecting ve 


Pont and leases_—__-—-_-_- , 


280 


Standard Pipe Line Company... 


a Page... 
. Oliver v. dee oe A683 
Osage Indian trust funds, dispo-: 
- sition upon death, tC oe . . 489 
Ownership of island within — 
boundaries of Fort Berthold 
~ Indian Reservation:.2-_..-__ . 475 
Papago Indian: Reservation, min- 
- Ing Rivet eires en ee Sneed cle 229 
Patents to States, issue of to 
“designated. school sections in | 
place --_--..- i eecree es SO De 
| Phosphate regulations amended BLT 
“Photos; “Jol. s8 808 
Powers of Indian tribess= “44: 
Pozar, Louis Mi 485 
|: Preference right of entry of suc-. oe 
cessful contestants—Bifect of  . * 
general withdrawal orders_._. 244. 
‘Probert, United ‘States nee 841 
-Public land withdrawal—Amend- 
ment of Executive order of —.._ 
May 20, 1985_____-_-__-----._ 281 - 
Public moneys, depositing-_.___. ._ 262 
Public sale application,. proce. - 
of OURO ee es SAD 
Reclamation lands,. nonapplica- _ 
bility. of certain Le a 
_-withdrawals_.__2_------.-___ DAR 
‘Rental under coal, oil, ‘and gas 
leases; suspension of annual 
‘payments a SR eG ee «BT. 
| Roberts, tes eens 430 
Rochelle (Villnave, intervener), | 
GPOG) 20) oo ees 
Roos, Alford, White p-._--___ - 605 
Rutherford, Charles A__-.--__- 
Sale of tracts not exceeding five 
acres, in Alaska,” for home- 
SCAdS Ssh ese 117 
-Saltmount Oil Company (On _ 
rehearing) ~~~ 396 
San Carlos Indian reservation, | 
boundary —~~_-..-__ rags eae 560 . 
Shale Oil. Company.._-._---___ _ 287. 
Sodium regulations amended... 319 
Southern Pacific Land Com- 
pany .-_._ Ses eee eta ee 254. 
Spillane, James. J-----_----._. 310° 
Smith, Jean Ellen, minor_-.... 572 | 
Smith, J. HE. (On rehearing)... 382 
214 


X ——,—s TABLE OF CASES, BIC. eis 


Suspension of annual payments 


of rental under coal, oil, and - _ 
-. gas leases—Act of February as 
9, 1988, amending Act of: Feb-. . 
Sent.” ruary 25, i A | Seema eee eee are os 

— Taylor ‘Grazing Act, hearings__ 


Page 


Taylor Grazing Act, ‘Section ce. 
. Executive orders of Novem- |. 


ber 26, 1984, and “May 20, 


V ilnave,. Intervener sure 


OOD cag hc Pa, 2 860. 
ule: to lands in Choctaw and : 
Chickasaw Nations made — 
available for railroad. rights > 

of way under Act of Febru- 
vary 28, pL eee Beene 451, 456 
noe Underground water ¢ I a ims, : 
Ui ge nad : 
United States V. El Portal Min- a 
"ing Company ---/----__---_= 348 | 
United” States v. ‘Non-Metallic oe 
- Products Corporation----_.- 889 
- United States. Probert--.--_. | 341 
United States v.” State of Calis 7 
fornia et: eee AiG . (12l 
ee United States v. State of Cale a 
| fornia et al.. (On rehearing) —_~ 582 


67 
89 


8m] 





Western Salt t Company & v. ae = 


Whatley. William ‘Wallace a, 
‘White, E. Clark v. Alford Roos... 
‘Withdrawal for classification of 
in certain “.- 
_ States—Hixecutive order-.... 
Withdrawal. .of public lands 
classification — 
‘and in aid of. esate ae 
: - Wxecutive order...-.-------_- | 

fe Withdrawal of public lands. ines 2 us 
connection with Taylor Graz- ae 


all public’ land * 


- (Alaska). for. 


Witnesses at hearings in. "Toca: ay 
offices in cases arising under 
Taylor Grazing Act—Author- — 
_ _ ity of the Secretary of the In- — 


' terior, including..powers ‘of.  ° 


| delegation eee eee sera ee 
Wiehe, Oliver O-.ca62ns. 2 4 
|} Wyman, Clark I.,; ‘assignee of |: 
Emily G. Holliday, widow of | 
David Holliday_ 2-22 


| Yellow. Hair, Estate of « 
-Young,. Mildruff H.: (On eee | 


ing) ieee ties NA pes eet - 


“B24 


OPINIONS BY THE SOLICITOR = 


ye : 1984, “October 25. —Land “exchange with ‘States ‘under ‘Taylor Grazing. a 


| 1984, October 25. —Powers of Indian ee SE TE, | 
1934, November 22.—Withdrawal of public lands in connection with 
“Taylor Grazing ACt io ae ee ee 2 


1934, November. 30.—Hearings under Taylor Grazing FX) esenene ete em mn 


1984, ‘December 19. —Application. ‘of. acreage limitation. of Taylor Grazing a 
: Act to. lease,’ sale, or: exchange of lands subject to such (| ane ee 
1934, ‘December 19.—Legislative: representatives of Bxecutive elas - 
-ments—Section 201, Title 18, United States. Oodese 26 ees oon 


x 1935, ‘February -8.—Executive withdrawal. order of November 26, 1934, 


1985, November 14 Grazing on. the. public domain—Cooperative. agree- 


> ments: with. stockmen—Sections 9. and 15, Taylor Grazing | Act, con: | 


“1985, December 17—Estate of Yellow Hair, ‘unallotted Nene 
1936, March 31.—Ownership of island within boundaries of Fort Berthold es 
- Indian. Reservation----- ~~. Ne ee er GUL Mae a Ce cp 


1936, April. ‘13. > Correction. of Jand title: ‘records | ‘in the District of 
‘Columbia: a Sle ls ee eS 


1936, April 23. Title to lands in Choctaw. and Chickasaw Nations meade , 
available for railroad rights of. way under Act ot February £ 28,, 1902. oi 
J. On" rehearing) —-__+_-_. er ane A RN RO Cae a ea 7. 
1936, April 23.—Disposition of Osage Indian trust funds upon: death 208. i 
dnd ian Owners. ne i a Le a 

: 1936, ‘April 28.—Use of Indian. trust funds. in burchase « of single premium | 
_° annuity policies______ SB NA EN ache a, Sa se Hoi ae ee 
1936, ‘May 9.— Witnesses at ingens. in local offices in. CASES. s-arising under .. 
Taylor ‘Grazing. Act—Authority of. Secretary. of the Interior, ‘including eae 
owes of sft Se a ern RET pe ae age 


401 


 as-affecting Taylor: Grazing Act and other prior ‘legislation... --- 205 ot 
1985, February 20 Executive withdrawal order of November 26, 1984,as°. 
affecting ‘mineral permits: and ‘leases. and rights - of way—"Vacant, : 
unreserved, and unappropriated public land” construed__.---_ ee, a 
— 1935, March 19—James P. Sr Ta Ore ere ey, 
1935, J uly. 17. 7—Allotment selections on the Port Leena Indian Reserva- ne 
295 
- 1985, acipiiee 24. Sale of electric energy from Heth, Hetey power site ade 
La California____-. a ce eh ol ed ee a ee 7 
“ 1935, October | 22. —Death Valley. National Monument Appropriation of = Uk ae 
. | Stl. 
1985, ‘October. 20 Uadeeronnd water claims, obs . 


ca 


378 


TABLE OF CASES CITED 


+ Masia Pacific Fisheries ve United 


States (248 U. §. 78, 89)-------- 18 | 


' Alaska S. S. Co. v. United States 
. (290.0. 8. 256, 962) .u-o< eicctens es hae 
Alberger v. Kingsbury. (6- Cal. App. - aes 


-98, 91.Pae: 674)--___ Sarat ie ot . 
: Alberty Ue ‘United States (162 U. Ss. 
BOO piensa eee pe cases ey oe oe 
Alice Lode Mining Claim (30 L. D. : 
262) econ eae ie ee = 255 
Anderson 4. “Carkins (435 v. 3 ee tk 
Bh 438) cae o ct eee tee anaes a4 
Anderson ¥. Mathews (aT4 Cal. ‘537, i ss 
— 163 Pac. 902) ..__- clearest eens e205 
Appleby et al. v. City of New York 
et al. (199 App. Div. 939, 192). et 
ON, OY, Supp. PT) eee hee ee - 483 
Application of Parker (287 Ne yo — 
Supp: 188) as2 225032 os.5 53 see c. SOLS. 
Arbuckle Bros, v. Kirkpatrick a 
. Co. (98 Tenn. ‘221, 389 8S. W. 3)-~. 333 - 
Atkins v. Kansas (191 U. 8. 207)--- 328 — 
Attorney General Vv, - Shepard (62. N. Sige ae 
SRB) ase oa B2 
Bailey v: United States (47 Fed. 2d, 
* 702) .~.----.------------- = . G1 
’ Ballinger. v. United States, ex rel. 
.Frost (216 U. S. 240) .-----=--= -302 
‘Banco Mexicano. de Commercio e In- =. : 
dustria wv. Deutsche Bank (263 
UD. 8. BOT) sens Ee ae et Ry aE: a 386: 
_ Banks, In re (26. L. De 71)--.----. 83. 
. Barney v. Dolph (97 U. S. 652)----. . 302. 
Barney v. Keokuk (94.U. 8. 324)... .476 
‘Barron v. Baltimore (7. Pet. 248) _-. 23° 
‘Bennett, Avy Page (49 L: D. 153)-. 574 
‘Bernier v. Bernier (147 U.. 8. eee lee 572, 
; yim 
. Big ‘Pine Mining Corgoratton: (53 Ls 
I. D, ALO) oats aes ee a - 849° 
Birch Case (53 I. D. 339, 340)_---. 256 
Bishop of Nesqually v. Gibbon (158 = 
De S160, 161 ssa oe AE. 
-. Black Hills. National Forest (3T \ 5 res 
D409) ee) ote teen nau 172. 
Black Tomahawk v. Waldron (19 L a 
Dy BIL) s2scckSeS as Spee etree es 35 
Board Trustees ¥, Indiana as How. 
208) 272) eo 7 48° 
Bobrow v. U. S§. Casualty Co. (246 
N. ¥. 8S. 368)____- Saleh nate, nee ee 215 
‘Boone vy. Kingsbury (273 Pac. 797 | ae ee 
Bowdre A. R., et al. (50 L. D. 486,. 
(80) sees ene Se ee ke 75, 100 
Boyer v, ane ae Mo. = AL 


Page | 


178 . 





| - Page: 
Brewer- Elliott “ou & Gas Co. 
United States (260 U. S. Lge soe 
-Joseph C, tissue (60. L. D,. = ay 
* GUS) Geaeeece me ee eee ce 18. 
|. Brown v. Hughes (17 L. D. 156)--. . 574 


‘Brown v. Steele (23 Kan. 672)... 44, 428 
Buck v. Branson (34 Okls. oe 127 ~ . 


PAC 406) ose a ee Al 
Bullington Case. (51) L, D. O04 256 % 
-Burfenning v. Chicago, St. Paul & 

Ry. (163 U.S. 21) seat ees 545: 
‘Burke »v. Southern Pacific Ry. Co. a 
(284.0. 8S; 669, 684) 22 se 11, 432 
Burton v, United States (202 U. 8. 

: 834, 370) ---_~ 55 acelin acta easton dae 217 
Buster v, “Wright (135 Fed. 947, | 
app. ‘dism., 203 U. S. 599) 46, 65 
Butler v . Wilson (54— Okla. 929, 153 

Pac. 823) ____ a ete eg 41, 45, 429 
Butterworth v. United States. (112 - . 

U. S. 5) eee ee - . 3802 
California Oregon — ‘Power — Co. Boo 
Beaver Portland. foment Co. (205 
ei 8 ge es 3) rc ne 871, 378 
Cameron .v: United - States (252 
US. 450, 460, =) ei ae — 411 
Canfield v. United States (167 Uz Ss. : 

2 O18; S24) 22 oe ee eo $9 © 
Carney. v, Chapman (247.0.8.102)..° 44 
Catholic Bishop v...Gibbons (158 | 

UW 8. 155, 166, 160) en As eeraen =, 4a 
‘Chapman & ‘Dewey Lumber. Co. ww. 

St.. Francis: Levee District (232 fp 

US. LSG) 2S oe 313 
Cherokee - seeeeroee Cases (203 © it ge 4 
ao Us COG es ease a 26. 
Cherokee Nation v. Georgia (5 Pet. 

ba ne aie eee, eee =... 28; 26, 88,47 
Cherokee Nation Vv. Hitchcock ASE . 

U,Bs 204) sei a oe eee ene ee 5924 
Cherokee Nation v. Kansas Railway - 
Co. (185 U,-8. 7:7. i oe Ne  ° 24 
Chicago, . Rock. Island and Pacific oP 

Railway Co. v.. Denver and. Rio 

Grande Railroad Co. Ae UD 8. . 
OOO) eet ee ee 463 
| Chickering v. -Bastress: (180 Tm. 206, pe ee 
DN, SH BAD es ee 330°. 
Choate v. Trapp (224 U. §. 665)____ 18. 
Clark v. Benally (51 L. D..98)--.. 300 - 
‘Clyde v. Brooklyn Union Elevated 

Ry. Co. (148 App. Div. 705, 135 7 

Ni Yo Supp 1 eee a 187 > 
Cobb v. Oregon and California R. R.. neat 

Co. (36 L, D, 268) a ae 488 


AI 


TABLE OF CASES CITED 


Page 

. Cobh, James A. et. ai (37 L. D. 181). 488 

- Coburn v. San Mateo County (75 
© PCOS 20) ae Pe ee am 3 
. Coeur. D'Alene Crescent Mining Com- 

. pany: (63 1. D: B38) nn see ees 433 
Cole v. Ralph (252 U. S. 286)---_ 349, 434 
-Condas v. Heaston (49 L. D. 874)... 806 
- Condray . v. Christensen - (47 L. D. 

Bes 0 5 tf) eer ce me Ge A Peed eee 391 
Connolly w: - Woolrich (1867), 11° 
Lower Can. Me (Osea eee 2 

Conway v. United States (149 Fed. 

. 261, C. C. Neb. 1907)____- een 303 
Cooper v, Wilder (11° Cal. (191, 43 

Pac. 3) iD pee ae eee ene eee 574 

. Copper Glance, Lode (29 °L. D. 542)_ 348 

Cornelius v. Kessel (128 'U. S. 456). 301 
. Cosmos ¥. Gray. Eagle Co. (190 U. S.. 

BOT) BOO) cote a oe 11 
Coweta Fertilizer Co. v. Brown (163 

(OG; UO2) settee 833 


‘Crabtree v.. Madden (4 C. C A. 408, 
410, 418, 54 Fed. 426, 428, 431)_ 46, 54 
: Cramer ». United States (261 U. S. 
. 219) -.--2 .-----------+-~------- 


see Cross, He parte (20 Nebr. 5a ly ae 57: | 
7 Crow Dog, - a: 


a Parte (109° U. S. 

DOO) ee eee ene _ 24, 26, 41, 58 
Cummings v. ‘Clark. (85 BaD: 313)=.. 118 
Cushing v. Worrick (9 Gray (Mass.), 
| $82) --------+---------+-=--~-+ . 102 


Cyr v, Walker (29. Okla, 281, 116 = 
Pac, 031) ee re Sei oe a 41 


D’ Acres v. Tuthill (7 iL. De 468) _- 470 
_ Dahlquist VD. ‘Cotter (34 L. D. 396). 394: 
Dailey. Clay Products Company (On | 
; rehearing) (48 L. D. 1) oa 434 
Daniels v. ‘Tsham_ (235 Pac, 902). . 574 
-Daniels VD: Wagner (287 U.S, 547) 545. 
_ :-Darch, ’ In re (265 N. Y. Supp. 86) — 81. 
~Davis y, Reeder (102. Okla. 106, 226. Lo 
"PEGs, 880) ae ee fe eee | Al 
: Day v. -Cutshall (48 TD. 365) __—- 105 
Deffeback on Hawke: (115 - U. Ss . 
. $03) a eee Se peta nate 175, 533 
Delaware ‘Indians a. Cherokee Na- 

_tion (38 Ct. Cls. 234; ‘decree mod, ae BE cts 
193 ‘U.S... 127) - Lees ewe cor tS en 82, 55 . 
Del Monte: Mining and. Milling | 

Company. v7. Last. Chance’ Mining = 
and Milling. Company. (171. U. a eee! 
. BB, 84) --..--------------+-~—+ «255 
Dennison, In re “(88 Fed. 22, 662; ¥ 
45. Wed, 22, (B86)0 See 495 
Denoya. %, ‘Arrington. (20. Pace. 24, ma 

5 B00) a ucene ae he 495 | 
Denver 0, New. York | Trust. ‘Com: Bee 

~ pany (229 U. S. 128 ce sreReenne - 828 4 
Diamond Coal Co... v.. United” States. | 

~. (2383 U.S. 236) eee hee 175,. 178, 540 a 
Diseaan v... Madison County. Light: - 
_ and Power Co. (304 Ti, 470, 1360 

SONG H OO sao 2 eer oe 363 | 
- Dobbs v. United States and Apache - ~* 


-Indians (38 Ct. C1. 808) eho ee 22" 


_ Page -_ 


333 


Dole v. Irish (2 Barb. (Ne = oo Bee 
sj: OND) mined emteecie ia as Ay 45, 428 - 
Donnelly v. United States - (228 | : 
a) ae O48) ce 57, 61, 478 
Dryden v. Michigan State Industries - 
(66 Wed. 2d, -960) ..2 22-2: 334: 

Dukes v. Goodall (5 Ind, TT: 145, a2. as 
S. W. 702) - Bee oa See sp: 
Dunbar Lime Co. v. -Utah- Tdaho 
_- Sugar Co. (17 F. 2d, 351) -----_ 175, 178: 
Earl v. Godley (42 Minn. 361)-.--- = 41 
William Erickson (50 L. D. 281)_.. 314 
Ellen S. Eustance (40 L. D. 628)_-- 575. 
He parte Bi-a-lil-le (12 Ariz, 150, 
100 Pac. BBO) ees he ho  -, 6E- 
The Hyraud Case (45 L. D. 212) ___ 256 
Fargo No. 2 Lode (37 L. D. 404). 
Farrell v. United States (110° Fed. a. 
en Oe) ee a 29 
Federal Shale Oil “Company (58 ia oe 
Di 216 ase eee ee eens 288. 
D. M. Ferry Co. ». Hall. (188° Ala. 
_1G)2 06 .S0,. 104) sca eo 
Filor v. United States (9 Wall. 4BY 556 - 
Filtrol Company v. Brittan and 
Echart (51 L..D, 649) -- 222+ 
Flanders Motor Co. v. Reed: Ataee or 
Wed. 642) 2.2 we eee es eee . 884 
Fort Berthold Indians v. United ~~ 
States (71 Ct. Cl. 308)-------_- 477 | 
Francoeur v. Newhouse (43 Fed. ae 
AGG) ete ag Se el eae 175, 178: 
Frandsen,-George C. (50 L. D. 516) 173: 
Franklin v. Lynch (233 U. S. 269)_ : BL 
Freeman. v. Summers (52 L. Do | 
.. 208) Se ae ee nee are ~18L 
French-Glenn.. Live Stock.Co. ow.  _ 
Springer 185.07: S247) 222522525: . B13: 
Friedrich v. Ducept (46 L. D. 14) ~ 298: 
Galt, in re (120 Fed. 443) .----~. — 3883. 
Gates, Ernest B. (On rehearing) (40 
1 Fig 0 aes |.” 5 em eee Ee ee _- 109: 
George v.. Pierce (148 N. Y. Supp. a; 3 
peeDOO i Ss Nee ee a A 
Gibson ». Choteau (18 Wall. 93)--. 607. 
Globe Indemnity Company v. Bruce: etn! 
- (81 Fed, 24,, fe 5. 5 cree ie es - 495. 


Goodale v. Olney (12 L. D. 824) _ 581, 606. 
| Goodtitle v. KEibbe (9 How. 471,. onc ek 


7: ) atc Rec Siti Sa 3 
Gould Case (51 L. D. 181)- hee rt se 256 
Grand ‘Rapids &. Indiana Railroad... 

Company v. Butler (159 Uy. Se eee 
be OM) oie eee ee ee 814 
Grand Rapids Ice: and Coal Gg. a". Ge 

_ South Grand Rapids Tee and Coal 

Co. (60 N, W.: 681) ae ae 312 
Grassy Gulch Placer (30. L. D. 191)- -_ (255 


Gray v. Coffman (3 Dill, 393, 10 Fed. . 

_ Cases, No. 5, [cc ae 44, 428 
Great ‘Western Insurance Company, 
248: 


‘(decided Feb. 8, 1932) (A. 16335)_ 
Gritts v. Fisher (224 U. 8. ig ge 6h 
Gudmundson #. Morgan (5 L. D.. i 
Wg DET Vee ee eee Re, 


848 


niece: oe 


“470 ; a 


‘OF : Ts 


“TABLE 
Haight %. “City ra ‘Reokulk ice Towa Ee 
199) a ee a OER ey eR “ane 
Hail - v:. Hughes (28 L. D. 285) oe ATA 
Haile, Henry -(183 L. D. 365) - oss Sue 2 Ba 
Hall, ‘Walter We et al. (60 iL D. oe. 
GOO) Sees eo ee 434 - 
Hallowell | v. “Commons (e10 Fed. Fae 
“AOS eb ee he 41. 
Hamilton, ‘James H. v. United States: aa 
(AD CE Cle. 287) cates eee BB 
Hanson v, Johnson (246 Pace. 868 eee 
- (Olkla.). Vee ee: meen at Ren ane — 2T 
‘Hardin v.. Jordan. (140 U. 5. 371) _— . 811 
Hardin v. Shedd (190 U. 8. 508)---- 312 
‘Harlan, W..D. (17.L. D. 216)-L---_ - 220. 
- ‘Farris v, Bell (254 U..8. 108)----. .. 499 - 
Hartwig et ug. v. Central-Gaither = - 
Union School District eb al. (253° 7 ‘ 
Pace. 738) ----_- a at acta ate 463 
‘Hastings v. Parmer a N. x. 298, OS os 
1 TOA Vie ots eit 44, 428 
Hayes v. Barringer. (168 Fed. 221)-  .&1 
- Haynes, Samuel J. (12 L. D. 645) © 606 
. Hays ¥. Wyatt (19 Idaho, 544, (115 a) ae 
PAG Oy eet eee eee BT4: 
Heartley » Ruberson (11. L. D. eee 
BTS eee eos Oe 892 
‘Heim v. McCall. (239 ‘Uz. S. 175) ....- . 328° 
Heisler v. Thomas Colliery Co: (274 =~ 
- Pa, 448,118 Atl. 394)_----~--- 187 
Henkel »v. ‘United States (237. O; SB. ere 
» RD) Sone See oe ee ca . 802 
_ Hermocilla v. Hubbard. (89° Cal. By 
. 96° PR. 611) -—42- 3 tec eee 175 
: Heydenfeldt v. Daney ‘Gold, ‘ete. Hs, —— 
"OSU... OBS) ote sais (yl I 
‘Hofmann, ‘J. G. (53 Le moe 254) 251 
a) Holter et.al. v. ‘Northern. Pacific - 
RB. Ry Co. (80 L. D. 442)2-.-.--- 642 
‘Hidee Gold Mining Company {0 Rae, 
Sie Src 0 ea 11) Meenenw ee etree eee ae 255 
Higgins v. Houghton Boe Calif. (252 re: 
864) ee se 471 
Bear Hill, Raymond (52 L. D: 689). 300° 
Hinds, Milton. L. (49 L. D. (263) —- .- 355 
- Howell v. Johnson (89 F, 556)---- | 872 
‘Hy-yu-tse-mil-kin Ve - Smith’ a U. Ss... : 
Y AOE. AT osu ee ° BT 
Jackson Wee Goodell (20 Johns. 193). ~ 26° 
- Jacob v. Harris (42 L. D.-611)_---.. 488 
Johanson ¥. Washington. (190 v. 8. * Giegst 
1798, SBS) Soe oS ee pean bs | 
Johnson ¥%. Dunlap (68. Okla. 216, 
¢ © NTS Pac. 350)22 <5 wee AL 
Johnson v. Johnson (30 Mo. 73) 42. 
Johnson v. Morris (72 Fed. 890)--. 175 
_. Johnson, Louise. BE. (48 Le D. 349). —- G06. 
Jones v. Laney. (2 Tex. 342)_2.--. 54 
Jones v. Meehan (175. U. §. 1)-_ 18, 30, 44. 
Jones a>. United States (85 Fed. on 
561) acre Oy es eA NE Spee ck or Sui 221 
J ourneycake wv. Cherokee Nation and ; 
United States (28 Ct. Cls. 281, — 
OL T-GL8) ee 26, 61 


“Page tpoe tt 


“McCune v. Eysig (118 Fed, 273)---. © 





Page 


‘Kagaina 4%, “United (stated: (118. | | 
 U. S:- BYBY on te asthe oe es 23, oT 
The Kansas Indians (5. Wall. ‘737, 
756) eee Se te 30, 
‘|'Kean wv. Calumet Canal -Co. (180 ms 
U. S. 452) -~------------+ Peper 818 
| Kendall »: ‘San Juan Silver Mining meer 
Co. (144 U.S, 658)_-------=--- 434 
Kern Oil Company v. Oe: ts) 
; L. Dd. -D83) .2-+-- ee ee ee ee ee ‘i 542 . 
IKimmeil, Glen L. (53. L. D. 658) 
Kirby wv. United States (273 Fed.  . 
- 391, aff'd 260. U, S. oe) eee 54 
Klamath Allotments (38 L. D. 559) 
Knight o U. §.. Land Association : 
| (442 U..S..161)_-_~ 2, 109, 534, 543, 546 
‘| Kobogum v. Jackson Iron. Co, (76 oe 
‘| Mich, 498, 43 N. W. 602)----_. 42 
Kohrs, Conrad - (51 lL, Dd 270) ---—~— 245, 
| 249,251 
- Kopperud, J. H. (10 L. D. 98)_--- . 109. 
Kribs, Fred A, (43 L. D, 146)---. 452. 
Lane v. Hoglund (244 U. Ss. 174)--- 302 
~ 488. 
ean v. Pechierer aL D 401). 171. 
LaRoque »v.. United States (239° 
ce ac) ee ee ee 
Laughing Water Placer (34 L, D. 56) 256 
_ | Lee Wilson , and Company v. United Boe aif 
ft. States: (245, UO. 8e 24) oenn acces ~~ 312 
Lemieux v. United States (15 Fed. ie, fe 
a7: Pec ss |: ) eee aman Ree ee eR i teres B04 
Lettrieus, Alrio (5 L. D. 613) - ehh! 109° 
: Levindale Lead © Company v.. Cole- ~ 
. man (241 U. 8: BOO) a a . 499 
Liberty Bell Gold Mining Company 0, aa 
. Smuggler-Union Mining | ‘Company © a 
(203 Fed. TOD) eee elie Bat 
Ligon v. Johnston (Cc, C. A), 164 °—— 
Fed, 670--_._~_--_-_------~----- -  §2 
Lincoln, In re (129: Fed. 297) ------ 
Lone Wolf ». Hitcheoek | (187 U. 8.° ms 
11: 6) ee eel cet anno ce meena 52 
Long Jim, In re. (32 L. D. 568) ___ 298 
‘Los Angeles Gas and Blectrie-Corpo-. 
ration v. City of Los Angeles (188. oe 
Cal. 307) es see tS — BB4 . 
‘Love v. Plahivye (205 U. S.. 201)---- 473 | 
Loyd ‘Wilson’ (48 L. D. 380).-___-. 3810 
Ludvigh v. American. Woolen Co. 3. 
- (231 Ul 8. 522) 22-20 | 888 
Lytle v. Arkansas (9 How, 314)---. | 303. 
McClory, Joseph B. (50 L. D. 623). 432 
MeCollum », Bray-Robinson Clothing Seg ott 
. Co. (24 Fed. 2d, 35)------+---_~ - 334 


McCurtain ».. ‘Grady (1. Ind. T. 107, eb 
38 S. W. G5). Re Ree ane en eres ae 51 


g 268)—_=_:: Shs ied es se eS eee - 497 
- McBuen’ v: Kuiroz. (50 L. D. 167)-—- 894 
McKinney ». Dooley (5 L.. D. 362) —— 391° 
McMichael . ».. Murphy ue L.. De 


44, 428 


800 


: eo Matter of Napolis (129, App. Div. 


TABLE’ OF CASES: CITED 


- :Mabry,. Columbus.C. (48°L:"D!.280)_ +580. 
Mackey. v.: Coxe: (18 How. 100)---_: 45;°429:. 
'Makela - decision: (46:L. D: 509). |. 855. 
Spappes aan Oil..Co, .v. United States 
(2750. 8... BLS aoe fe ee ‘B06 
‘Marriman ‘Medical’ Supply, ‘Ine. wv; 50 

Ft. Dodge- ‘Serum Co.:- (40 Fed. >; i a 
ae AG) ce ee a SPSS ai | 
a _. Martin v. “Waddell. ee Pet. Rad . 

re 410), pie ESE re ears eo 3 

Mary Darling’ (31° L. D. 64) Senate 255 


“Matt Mechaley’ (51 1. D. 418) a 


—:,, 469,.155 N.Y. Supp.. 416) ean i 
Maxey w. Wright (3 Ind. T. 248, 54 


Mee vw, Hughert. (13 L. D. 484) -_. 


Mehler. v. McBride (1 L...D. 184) __ _ 4F0 


Mehlin v. Ice (56 ‘Fed. 1 ee ere 56 


Millet’. v. Bilby (110: Okla.. 241, 237 
Pac. 859 (1925) ) ene peo Sat 
‘Milner v. United States Rae Wed. 


Mineral Reservations in Trust Pat- . ay 
ents for Allotments to Fort Peck 
and Uncompahgre Ute. Indians 


PBS), Do 598) jena 800 
Mining Co. v.. Consolidated Mining . 
Co. (102 JU. ‘SS. 167 (1880))__ 129, 171, | 
175, 533 . 
Minnesota V.. Hitchcock (185. U. & - 
ie: aeneons enon ne NL 171, 478 | 
Missouri, Kansas and Texas Rail- 
way Company (34 L. D..504)_-._ 455 
‘Mitchell v. Smale (140 U. 8. 406)_- | 


“Mitchell” ‘vo. United States | (22 Fed. 


Mono Fraction Lode Mining Claim 
CST OF) se Se 255 

Monster Lode (35 L. D. 493)_---__ 

Montoya ‘ v. United States: (180 U. 8. 


Morgan, Bo parte (20 Fed. 298)... ~° 63. 
_. Morris v. Hitchcock (194 U. 8. 384, : 


392, 24 Sup. Ct. 712, 48: b. Ed. 


1080) se SLR ee ee a . 46, 50, 65. 
Morrow v. Blevins (23-'Tenn. 228)-. 80 

- Mott ». ‘United States (283 U. 8. _ 
WAV ss eck ee eee 500 
Mount ». Parker. (32-N. J. Law, 341). 82. 
'. Mount Pleasant: VD. Gansworth | (271 
oN. XY: Supp. 7S) eek See - BL. 

| Mullen- and ‘Another v. United States. - 
GIS US: OT) ao ea oS. Ib 

“Muntord v. , Wardwell { Wall. 423, " 
436) .2-----.2 Be ee 3 


roe ow “Mathis. (2 Ind: 'T. 8; 46 


“8. We TB) ana nn tee 51,55 | 


| Page. ee 


46; 65 5. 


: “a2 

Mayfield, ‘In re: (ai 1 Uz. 8. 107) ie i Te 

488 | 
~ Meeker v. Kaelin (173 Fed. 216) -~ 46, 429 


313 © 


“sta | 


ev 
‘Narver'?. Hastman (34 L:'D. 123). ° es 
Narragansett. Indians, In re feu: BR. fe _ 
| es hs) eee ee cae Peele ARR 51 
Nemnich vw. Colyar (47: Le D: Bye * 
Newhall v. Sanger (92 U. §. 761)u © ABB 
“Niles v.-Cedar Point, Club- i 5. Ue. Sis. 
-800)- A erage Oh a oe ae 
‘Noble ef al. v. City of Oklahoma’ “City ee 
_ (2960: S.. 500) sues: Sop “456 
‘Nofire - vo. United States (164 U. Fe ee a ce 
y Chee get oe a 32, 37, 56° 
Northern Pacific Ratlway Co. v. Me ee: 
Comas (250.U. 8. 387, 398y-2 TD. 
Norwegian Plow €o.-v. Clark (102 °°: 
~ Towa, 31, 70 N: W. B08) sees 833 
O'Brien v. ‘Bugbee~ (46 Kan, 1, 26° 
Pae zo eee ae es Same 44, 428 
Oklahoma ». Texas. (258 U. 8. 574, 0 
OS) ee ee 298, $18 
Oklahoma Land Company v. Thomas “s 
(34 Okla; 681, 127 Pac. 8)_--_. 45,429 
Oregon Short Line B. Co. v. Stalker ae 
(225 U, 8. 142) ------.------- ~~ 455 
Ortley v. Ross (78 Neb. spat eet 410 
Pablo v. People - (23 Colo. 134) ~---- 5S 
‘Paine et al: v.: Consumers’ Forward- -_ 
ing & Storage Co. fe al, (71 Fed. = 
G20) x. See Sak ee 463 
Parlett v. Blake: (188 Fed: 200) ..-. —. 3338 
Patterson v. Council of Seneca’ Na-~ 
tion - (245 N. ¥. 483, 157 N. E. 
784) oo. oo OI BI, BS, 45, “428, 
Payne vy. Central Pacific Ry: Co. (255 coe 
U8 228) tes oe eke 545 
Payne v. New Mexico (255 vU. S. 
Gree: nee eee ee tee eine Reena ae mer 308. 
- Payne v. Newton (255 U. 8. 488)_. 488 
Peabody: v. City of Vallejo (40 Pac. ~ 
Dd 280) ts eee 374 
Penn Mutual Life Ins, Co, v.. Lederer ~ 
(262 UW. 8.828) cocoa ee 386 
Pennington v. New Orleans: Pacifie ey 
> Railway Company (25 L. D. 61)-_ 5 
} Pollard v. Hagan (3 How. 212, 229)_ 8. 
Pompey v. King (101 Okla. 253, 225 : 
Pac. 175) 2-3 es se 41 
People em rel. Cusick ». Daly (212 . 
N. ¥, 183, 105 N. B. 1048)-—-___ «BT 
People’ ex rel. La Forte v. Rubin a 
| (98 N, ¥. Supp.:78%)----.------. 41 
| Peoria’ Manufacturing Co. v. Lyons - 
(153 Ill. 427, 38 N. B. ‘661)_---_. 333. . 
-Clayton, Phebus (48 L..D. 128)---: 814 
Phillips’. #. Central Pace. R. es Co. 
© (ly Dr878) seas ot 109 
Phillips v. Matthews (24 L. D. 297 ). 474 
|. Pierce, Loren Ray (49 L. D. 500)__. 217 
Pike’s Peak Lode (10 L. D. 200)--- | 109 
| Pine River ‘Logging: Co. v United 
; States (186.0. 8S. +) ee oe — «B56 
| Port of Seattle v. Oregon & Washing- meg ee 
|. ton R. R, Co. (225 U. 8. 56).---= ATG 
Price v. Dennis ee Ala. 625, 49° So. 


ae 


Page 
Proctor v. Foster (107 Okla. an ad : 
Paé. 708) geet nce cewancees 41 
Public Utilities Commission v. ‘tar 3 
-- don (249 U. &.. 996) ocean ~... B82 
Pueblo. of ‘San Francisco oO LD | 
a 1-1-5 pete cement Oak Pe Neen eee ora 843 
Pueblo. of. Santa noes v. Fall 78 : | 
a Ue Si. 810) 45663 ee eee tees . 30 
Puget. Sound Blectric Ry. et al. v.. 
, Benson (253 Fed. c@ (1) eee eee 192 
Rabenau, In re (118 Fed. 471) --~_- . 384 
Raber. v. Smith, Leight, intervener .- 
, Be (Ol te DD, AC) oe et eee 105 
Railway Company . ‘Schurmelr ics acon 
Wall, O72) 2s4eiescet eae 314 
- Rainbow. v.. Young (161 Fed. 835)-_ 49 
- Rathbun v. Warren (10 L. D. 111)__. 344 
‘Raymond. v. Raymond (83 Fed. 
2 (2) eeneee eee ene e mean. F 42, 56 | 
Rawlins and Presbey v. United States 
(23. Ct. Cls, 106)-----.-.---=. = 81 |. 
a Reservation Gas Co. v. Snyder (8& ie 
= Mise, 209, 150 N. Y. Supp. 216)-. 51 
“Rialto No. 2 Placer Mining Clatns en 
Ly (84 Ea D, 44)-------s------ +. 255 
| Rice v. Simmons: (43 LD: Gace 470 
Richards, Ralph T. (52 L. D. 336)_.. 86 


Richardville v. ‘Thorp (28. Fed. 5?) ~ 44, 428 
Rio Grande Western Ry, Co. 


Stringham (239-U. S. piel — 455 
Ginny v». Snowden (47 L. D. 321)-.. . 606 
Ritter v. United States (C. C. A. 28° 

Ted. 24, 265) --—. eee ere me «BT 
Roark v. Tarkington, ‘MeCracken, dns) | 

tervener (51.L. D, 188)---=--~~- : 114 
Robbins Case (42 L. D. 481)----=- oy 256. 
‘Robinson, v.. _Lundrigan. (227 U. Ss. : 
. 173) Seed ae ona a eee “on 

Roberts, Don. c. (41 L. D. 639) -_- 175, 178 
‘Robie, Frank Cc. (58 I. D. (649)_---- 108. 
Roff v. Burney (168. U. S. .218)----.; - 36 | 
Rogers, : Fred zB. (47.1%. D. $25)_--- . 109 
Roos v. ‘Altman. ét. al. (54 Bi toe! BA : 
, 47) ee ea ie ais 485 
Rudolf Balke (50.L. D. 683)----- 606 | 
Sac and Fox Indians of Iowa v. Sac - 

and Fox Indians of. Oklahoma and. 
the United States (45 Ct.. Cls. 287, gg na 

-afe’d. 220. U. 8. 481) 2 Bietseekete | 51 |. 
. Sachs, In re (81 Fed. 2d,. 799) -~-=. 5. 332. 
Sah Quah, Zn re (31 “Fed. B27). 24, 26, 54 | 
Santa Fe Pacific R. R. Co. ». State... 9 
. of California (34 L. Dy 19) ane 251 Toss 
Santa Fe Railroad Company . (53. Tos he 

‘yD. PIO ee ee _ 467 
Scott v. Lattig (2270.8. 229)-----. 476 
Scott V. ‘United States and Apache haere 

- dians | (83. Ct.. Cle 1) ae BQ. 

| Security. Land & Exploration Co. v 

Burns (198 U. S8,:167)--.-~--+--- . B18 
Seneca Nation v. _ John. (16; N. pe es 

Supp. yi; emia Plt ieee at ralgtvess . 82 


Seufert. Bros. | ‘Co. V.. United. ‘Series. 


(248, U.S. 194) anne rk 





TABLE OF CASES CITED 


Page 


Shaw v. Kellogg (170 U. S. 312)--. 545 
Shaw. v. Rink (50 L. D. 405)... 532 
Shell Petroleum Corp. ¥v.° Hollow 

(70 Fed. (2) 811).--.---.-_--- | 462 
Sherman v. Buick (93 U.S. 209)---. 172 - 


Shively v. Bowlby (152 U. S.1)2_- 8, 476 
Shiver’ v. United States (159 U. 8S. . 


MEON ae a ec Se 250 
Shumway, Grant L. (47 L. D. 71)-- 314. 
Sibert, Hilbert L. (40 L. D. 434) aes 810 
Silver, John F. (52 L. D. 499) -2-- 448 
Sizemore -v. Brady (235 U..S. 441) __ 51 


Smith v. Bonifer (154 Fed. 883 ; afft’d. . 
-. 166 Fed. 30) ee eee One A BBL 
Smith v. Bonifer: . 3 
“OC. Ae 8thy 1900) on, -,. S08 


(166 Fed. 846, 


Smith, Philomme (24 L, D. 823)-.- - 803 
Smith v. Woodford (41 L. D. 606). © 107. 
Snake Creek Mining & Tunnel Co. v. 
Midway Irrigation Co. et ab. (200 
U.. 8. 596) ee - 880 
Snow v. Heirs of Stott 40. L. D. a 
Ge6) Sees Gee eae «BTS 
Snowflake Placer (87 in D. 250) ---+ 256 
Standard Fashion Co. 44 Magrane’ 
Houston Co. (258 U. S. 346)---. - 330 


‘Stanley - . Roberts (59 Ped. 836)--. 56 
‘Star v. Long Jim (227 U. S. 613)-. 


Stark v. Starrs (6 Wall. 402) ----. 


State ». Big Sheep. (IB Mont. 219, ee ae 
243. Pac. $007) 22s de | BT 


i State. of California (837 L. D.. 499). 178 
-| State of California (39 L. D: 158). 252 
State of California (40 L. D. 301)-~ 252 
‘State of California et al. (51 L. D. te 
{° 141) o2--2-2- Snes © 125 
State of” California | “Y. Poley & 
Thomas (4. ‘Copp’s | Ls. 0. 18 oo, 
UR) ee 474 
State v. Campbell (53 Minn. 354, Ge Ss 
BB N. W. 558)----~-------2--—- = Bt, 
: podoe %. Carson (185 Iowa, 568, 
470 Ne We TB) es eee 187 
‘State w. Cloud staa8 N. WwW. 611) . 
OM eee eee BT 


< | State of Florida (52 L. D. 421) --. 245, 249 
_ | State 4%. “McKenney (18 Nev. ‘182,. 


209 


200) Wea nn eee ene eee 42, 59 
State of. Montana (38 L. Dz 247) —-~ ATL 
State of New Mexico (46 L. D. 217)~ -...251 
State of New Mexico, Robert M. Wile... 
son, ‘Lessee, . v. Robert. a Shelton spat Se 
‘and John T.. ‘Williams (54. I. 2 eae 
|. 112) ae a pk em a ce a . 488 
State v, Norris: (37 - -Neb.. “299, 55 Se 
ON. We: 1086. (1898) ) L---- Srpeeree ie Re 
State. vo. Rufus id B.. . WwW. ert ae op 
(Wis. ae en ee en oe ee d BT | 
State of Utah. (53. ie D. anne 


State v. Vanodel (181. Ind. 888) —--':": 32 
State of Washington v.. Lynam (45°00 
OL. ‘iD. 588). -—— Sa moor sseee.: Tz 


43 
| State of. Utah-(32 Ts, Dy 117)--- 173).175 


TABLE. OF <n 


Stenfjeld ®. “Bape a7 Fed. 825, 


$28) 
Stephens v. Cherokee Nation (174 
U. S; 445, 488, 19 Sup. Ct. 722, 
43°L. Hd. 1041)---..---_ gee 
Stephenson -v., Little (18 Mich. 433) - 


Ok te em ee 0 ee ee et a ce ee Ot 


Page 


Stockley v. United States (260. U.S. 


532, 544) AE Ni et ete . 


Stone v. United’ ‘States. (67 U. S. - 


LS): 
- Stout.v. Simpson (34. Okla. 129,. 124 
Pac, .%754 (1912)) 2-2-2 
Stovell v. Clyatt (10 L. D. 339)__-: 
Sturm v. Boker (150 U.S. $12)__-. - 
Swift & Co.-v. Columbus Railway, 
Gas & Hlectric Co 
Er: et Se ae a ear Se eee 
Tacoma and Roche Harbor Lime Co.. 
. (43 L. D. pO 1-) cuenta 
Talbott v: Silver Bow Co.. (189 U. Ss. 


a er ae ee 


~Talton v. “Mayes: (163 U.S. 376) 


Taschi v. Lester (6 L. D. 27)-~--- 
Taylor v. Jones (51. Fed. 


Taylor v. ‘Tayrien (51 Fed. 2d, 884, 
284. U.S. G12) soe ee cla 


‘Taylor v.. United States (44 Fed. 24, ; 


-§31) 


oe 


Theisen: v. Qualley (42. Ss. D. 367) 2 


Thellusson  v. Woodford: (11. “Vesey, © 


112) 


ee ee te ee re ee ey ee i a 


Thomas, In re (281 Fed. 618). 


anon ven v. Savidge (110 Wash. - 
486, 498, 188. ‘Pac. (389%, 401 
~(1920)) - jcetpinie te afar Same es oeeyes 


: Tiger v. Western Inv. Co. (224 Uz ie 


286, 81 RURD. : a 578, ee L. 


‘oy vy. Hopkins (212 U. 'S. 542) | 
Trueman. v- Bradshaw (43 iL. De 


242) « 


ee ee re re 


Trustees’ ‘of Dartmouth eulleee %: oe 
- Woodward (4 Wheat. 518) ~~~ as 


Pinca v. United States and Greek 


Nation. (51 Ct. ‘Cis. Heigl aff'd: cone 


“Union Pacifie Railroad ‘Company v. 


_.. . Harris: (215-0. ‘8. 386) ..---_--~- 
Are United. Peoria and Miamies 
Se, D168) 222 ee 

United States: Electrical - Supply Co., ee 
In re (2 Fed, 2d, 878) --2-+-__- oe 


2d, 892, 
284 U. S: 668) 2-2. - 


“G2 = 


(IT Fed, 24, 7 


- United: States v. "Barnaby OL Fed. on 


20) 


ss cid oe me ens ea ee ss ee ee 


| ‘United States »v. Bickford. (4 Blatchf. 
839, Fed. Cas. No. 14591)__-22--- 
United States’. Bonners Ferry Lum- > - ' 
ber Co. (184 Fed. 187) (C. C.N. D. 
Aone) Ss ee 


» 20683—88-— : 





‘CITED XVI 


: 7 | Page 
‘United: States” Ue Booth (ss Fed. ‘ 

WD) Soe ea Ag aoe ee 217. 
United States w, Boylan (265 Fed. Rana 
OO) ee oe ee ee a ees! 
United States %. ‘Byron (223 Fed. : 

6°) ) eR ee IO et 221 
United States v. Celestine (215 U. rm 7 

NB) eo Se ee 57 
United States v. Central- ‘Pae. = es 

Co. (84. Fed. 218) --.12---1-._2 1TT 
United States v. nase: (245 Us Ss. oo. 

Oa ae a 298, 303. 
United States. v. “Ciapox. (35— Fed. ae 

CDT BR) iste oo ee en 64° 
United States v. Davis (281, U. 8. 

NS) ces ie ed ee 221 
United States v. Delaware and Hud. 4 

‘son Railroad Company (218 U. S. “ye 

3] 2 anes a ce re Ca ee ee 304 
United . States O Earl. (17 Fed. ‘5, 8a 

NR Yi ae rake re event se ceases ciara — 80 
United States v. Elm (2 Cin. Law. 

~~ Bull. 307, 25 Fed. Cas. No. 15,048)_. ss 30 
United States ew rel. McLennan v. 
- Wilbur (283 U. 8. Al4 ec ore S 191 
‘United States. ew rel. New Mexico v.. 
 Iekes (72 Fed.. 2d, 71 App. DC. 
NOM) pests te aw es a a — TL: 

| United States ew rel. Parish v. “Mace Po. ent 
| ..Veagh (241 U. 8..124).-_-______ 888 
‘United. States ev rel: West v. Hiteh- 
—. cock (205 U. 8. BO) cee 39, : 803 
‘United States ew rel. Standing Bear: 
—-@, Crook (5. Dill. 453, 25 Fed. 

Cas. No. . 14 |) ede seer Phe 28,81 
United States ve Fickett (205, Fed. 
ABA here 8S ae ets ed _ 250 
‘| United © States. v. Flournoy ‘Tive- - 

_.|. Stock, etc. Co. (71 Fed. 576) ----_ os 
United. States v. Germaine (99 U. oe a 
: 508) eset ae AN, Sere Ie Dore err 21: 
| United States 0. Grimand (220 U. Py get 

(006) 25 355 eee oes 627 
United States 2 2». Hamilton (223 Fed. 

C80) 2h oe ec eS 
United States %. Hartwell - (6. Walk 
OBB) aes Se ee ee, Ge 
‘United ‘States v. Hayes et al. (20 a 
. Fed. 2d, 873)22--- Manieeteaaes ~ . 463 
' United States v. Healy (160 UW. Si. 

LOG) eee ee eee rs GL 
United States. v. ‘Hemmer (241, U. 8. 

379). ee a acc 306 | 
United: States v. Heyéron (188, Fed. 

G4 O68): ies eee eg 35. 
United . Stas Ds" Biteheocic tie? ay et 

U. S. 316) 2-----.2.- aig iets eee eres = 1 B08 

1 United States v. Holliday (8 Wall 0 

|) 407, 419, 18 L. Hd..182)- 22. 2S 
United States: v.: Holt Bank. (270. a 

: U. 8.49) L232 FRc fas ene mee 3, 476 

| United States v. Hunter as Mackey ° _ 

_(D. a B81) 2-22. Pn pe hae ah a | B4 


XVI 


. United States v: ‘Kagama. (118 U.S. 
Be OND eee ee ale ese A A 


United. ‘States vy: King 


(184, El.) ne SP TS eee ae as 217 
United States vv, “Tucero “C N. M. | 
ing DD) Secs gs a ee Be 
‘United States” a “Mebratney “(G08 
U.S. 621) seedtee As aceasta «5S. 


United © States. v. es Mortem (240 
U. Si es sia aise poe 130, 171, 173 


ae Siu amt nema me es pee 


‘United ‘States v. coo Orleans Pacific | 


Bs Railway. Company (248 U.S. 507) _ - ; 4 . 


‘United States et al. v. New Orleans 
— Pacific Railway Company > et at. . 


(235 Fed. 8338, 840)____--___--__ oe 


United States v. Nice (241 U.S. 501, .. 
, 86 Sup. Ct. 696, 60 L.. Kd. 1192) -_ 29 
United States y. Northern Pacific Ry, 


Co. (57 Fed. 2d, 885) Lt 55ST 
‘United States. v,. Orégon (295 U. 8. _ 
oe eee cates eae estes iw eed ca cease as 313 
‘United States: v. ‘Pelican (232 U.. 8. 2 
442) Ni ee ok Sey », OT 
‘United States v. Provoe (88° Fed. 6 ri 
199; reversed on other Brounds; *’ ; 
288" 'U...8.,:768) 2-2 ee 400 
United States. ». Quiver (241 U.S. 
G02) vector t ee as ie 60 
United States v. Ramsey (271 U. ‘Se 
BG jst ene ot ie a aE ot ar 
‘United States v. ‘Rickert (188 U. S. ’ 
a | eae SR Mae, SE SE Aa 298 
“United States v. Samuel Don ‘Pro- a es 
-. bert (55 I. D. 579)_2-- B79 
United States v, Saunders (96. ‘Fed. “< 
26S), 2sean ae eS NO RI et cal RD 800 . 
.- United States Vv. ‘Shanks 5 Minn. oe 
369)_ Be aaa tee Nae Bes ae = oo E 44, 428 
United States v. ‘Small (238 U. Ss. 
et AOD eon SY i ead «QT 
United States v.. Saueiery Pacific : 
Company et al. (251 U. S. ch) Benen 111, 
- 120, 121, 130; (153, 172, | 15, ae: 
186,538. 
United States v. Staats (8 How. 40, « — 
ved 2? Te Ge O19) tack ee eee oa . 221 
‘United States v.. ‘Stoddard et. iit (89 . 
Fed,. OOO) ate ile epee oe —6 BEBE 
‘United States Om SrOtts, (a3 Fred. 2d, 
619) ~~ Sasi e te Beare 476. 
" . United States v. Sturgeon (6. saa? oan 
29, 27 ed. Cas. No. 16 418)... = BO 
_ ‘United States v. Sweet. Cs UL. Si es TE, 
ON arclgseeswraeae ae Se 178, 175 


BIT): See ae rE a Pe erie  «=#BT 
“United ‘States v. ‘Ute ‘Coal and: Coke 
- . Company » (158 Fed. 20)...2-_-_- 

a ‘United States v. VanWert (195 Fed. | 


SA | ees mean ae ee eaten 64 


Page 


. (81 Fed..625)— 57,.60_ 
United States v. Long. Ae Fed. . a 


Vachon v. -Nichols- Chisolm Lumber ~ 





TABLE’ OF CASES CITED 


Ks a Page 
United’ ‘States v. | Whaley” (8% Fed. eS TP lig 
IAS ed eS oe ree 60 
United States uv. Wilbur soe v, s. Lat ba 4 
AGA Ve cn se ce eee, aaa, * 
Uhl »v. Badaracco (199. Cal, 270) 828 
Unussee v. McKinney 710: Pac. 1096 
(Okla) 228 he et a 42 
| Utab v. Allen et al. (27 L. D. 58) __ TB 
. Utah-Idaho: Auger Co. (ET F.. (2a) ae 
as) ) on ee enn tae - 175 


: Utah Power & Light Co, wv. “United : 


States (243 U. 8. 889) _~ 374, 380, sie 


(126: Minn. 308, 148 N. OW. 


| sen AIOTA 62k ee 
Vermont Marble Co. w.: Brow (109 | 
Cal... 0: a Rea hs nag Roe Gt 330 — 
Virginia-Colorado Development Cor- 3 
- poration (53 I. D. 666)..----.____ 288 
Voss v. Thompson et: al. (105 Okla. 
OSS Fads i pe 463 
Wade v. Sweeney (6 L. Dis 934)... 470 
Walker v. Kingsbury (36. Cal. App. 
OG, te OCs Opis ae we 173 
| Waldron v. United States (148 Fed. Yo 
ANS) iettwtie tees a Oy Ba 
Walker v. United ‘States. (189 Fed. . 
sD Ba ae oak ig Serer Se ees ae OL, 
Wall v. Williamson (8 Ala. 48, 51)__ 20 
Wallace vy. Adams (148 Fed. 716)_.. 52 
Wallis, Sanford H. (53 I. D: 274)... 3845 
Washburn v. Parker (7 ‘Fed. Sup. 
MG a ed 56 
Waupemangua v,. Aldrich (28 Fed. . 
Sa) ee aie acon ee Aa CE oO 44, 428 
Wayside Furniture. Co., Tn re aoe | 
Fed. 24, BOT a gt eee a BZ 
"Weaver, H. P. (52 L. D. 287) _ ee ~.. 173 
| Weaver, Francis D. (63 I. D,.175)-- 288 
‘Weber v. Harbor. Commissioners | (18... . 
Wall. 57, CD) 24 See: te Be, 
Weller, Frank (41 BL. D. 506).---- —- 109 
4 Wells v. Fisher (47 L. D. 288)-----. 110 
West v. Hitchcock: (205 U. 8. 80)-__ 303 
West v. Standard Oil Company (278: > 
U. 8. 200) helene: 125, 130, 171, 584 _ 
Western Cherokee Indians. v. United | 
‘States (27 Ct. Cls. 1, 54) 22-2. 9 8B 
Whaley v. Northern Pac. Ry. Co. eae. 
(167. Fed. 6) ec 562 
_ White Bear v. Barth. (61 Mont. 322, 
208 Rae. BAT) ee  B4 
Whitmire, Trustee, v. Cheraked. Na- "3 
tion (30 Ct. Cle. 188) -_-__---__..382, 51°. 
. Wiggan vy. Conolly {1638 U. 8..56)-_ © 30. 
‘Wilbur v. Texas Co. (40 Fed. 2d, a 
un (Ot s certiorari denied, 282 U. 8. 
~ 848). Se “191 
Wilbur v. United States ween Uz. 8. . 
DOG) eee Ri ee 40, 499 
Williams, Belle . (89-l, Do 151)_-_._ . 472 
Williams ¢ V. - Brentng (51 Le. D..225)_:. 210 
J+)" 226, 307 
Williams v. United States (188 Us. . 


514, 524). HSS Eran ie ee ae 1% 


“TABLE. OF CASES CITED © —(isti‘i—~SsCSTS 


: _ a “Page 
Wilson, Loyd (48 L. D. 380). Fa sae ~ 810 
Wood v. Gleason (48 Okla. 9, 140 ¥ 
3. Bae eat8. (1914)) obese 298 
. Woodin v.. Seeley (141 1 Mise. 207, 252° 
Ney. Supp. 818). UN Ghiy, ‘44, A428 - 


Worcester v. ‘Georgia (S. Pet. 516, 


Work v. ‘Braffett (276 U. 8. 560)_-— | 


. Work v. Louisiana. (269 U. S. 250) __ . §45— 
Work v. Standard Oil Company (57 _ 
App! D. C. 329, 23 Fed. 2d, 750° 
ROIDED)) Soest ane 125° 


ees So Page — 
“Wykoff, Roscoe L. (48. L. D. 66). 572, 575: 
Yakima Joe v -To-islap (191 Fed. a 


ENG) iS el 3s ee Se ~~ 30. 
Yeater v. Prince (38° L. D. 97) cs. 


-Yohyowan v. Luce (291 Fed. 425)___ . oT 
X- -Ta-Tah-Wah v. Rebock (105 Fed. 


DC) Paes eet ee 45, LG, 


Yu-Tge-Mil-Kin v. Smith (194 | uU. ‘S. . 
AOD Si ea eS — 808 
Zevely v. Weimer. (5. Ind, T. 646," 


| 82.8: W. 941)-—-___------------ 55, 65 


TABLE OF OVERRULED AND MODIFIED CASES? 1 


Volumes 1 to BB, inclusive 


[Cases marked with. star (*) are now. authority] 


Administrative Ruling (48 L: D. 298); 
' modified, 48. L. D. 98.- ws 
Administrative Ruling (46 L. ‘Ds 82) 5 3 Va- 


cated, 51 L. D. 287. 


‘Alaska ‘Commercial Company (39° L. D. 


697); vacated, 41 L. D. 75. 


Alaska -Copper Company (32 L. D. 128) : : 


Aldrich ». Anderson 2 L. D. ms over- | 
ruled, 15 L. D. 201. | 


or 


_ Anderson v. Tannebill et al. 


_Ashton, Fred W. 


 *Auerbach, Samuel H., 


overruled in part, 87 L. D. 674; 42 L. D. 
255. 


Atheit, Rosa (40 L. D. 145); overruled, 43 
L, D. 842, 

Alien, Henry J. (37 L. D. BES) 5 ; - iodified, 
54 1. D. 4. 


Alien, Sarah B. ‘(40 L, D. 586) 5 modified, 


44 L. D. 331. 


- Americus ». Hall. (29 L. D. 677) ; vacated, 


30 L. D. 388. 
*Amidon v, Hegdale | (39 L. ‘D. 131) ; ; over- 
ruled, 40.L. D. 259. (See 42 L. D. 557.) 
*Anderson, Andrew ef al. (1 L. D. 1); 
overruled, 84:L. D. 606. 
14.) 


. 888); overruled, ‘18 L. D. 586. 
Armstrong ». Matthews. (40. L. D. 496) ; 


' overruled SO far as in conflict, 44 L. D. 


156. 


Arnold v. Burger (45 L. D. 458) 5 modified, | 


46 L. D. 320. 


- Arundell, Thomas F’, (83 L. D. 76) ; ; over- 


ruled so far as in conflict, 51. L. D. 51. 
(81 LT. D. 856) ;. 
- ruled, 42 I. D, 215. | 
Atlantic and Pacific R. R. Co. 
269); overruled, 27-L. D, 241. 0.0 
et al. (29° L. D. 
208) ; overruled, 36 L. D. 36. (See 87 
L. DioW16.) —s 


Baca Float No. 3 (5 L, D. 705; 12. L. D. 


676; 18 L. D. 624) 5, vacated, 29. L dD. 


44, 


- Bailey, John. W., i al. (3 L. .D. 886) ; . modi- 


fied, 5 L. D. 513. 
*Baker v. Hurst (7 L. D. 4577) ; overruled, 

8 L. D. 110. (See 9 L. D. 360.). 
Barbour v. Wilson et al, 

-vaeated, 28 L.D. 62. - 


- Barbut, James. (9 L. De ei ; overruled, 


28 L. D.. os. 





Birkholz, 


(See 36 L. D. 


(10 L, D. | 
oa, , | Box v: Ulstein (8 L. D. 148) ; modified, Bix 


OVver- 


.* Brown, . Joseph of hea 
(23 L. D.. 462) - 


Browning, John W.. 





‘Bartow, S. L. uM rs L. D. 695) : ‘modified, 


6 L. D. 648. 


 Barnhurat v, State of Utah (30 L. D. 814) 5 


modified, 47 L. D. 359. 

Bartch v. Kenney (3. L. D. 437 3 modified, 
6 L. D. 217. 

Beery v. Northern Pacific. Ry. Co. eft ‘al. 
(41 -L. D. 121); 
5386, . . 

Bennett, Peter W. (6 L. ‘vb. Ser overruled, 
29 L..D. 565. _ 

John (27 L. Dd. 59); . “overrtlled 

43 L. D, 221. 

Birkland, Bertha M. (45 L. ‘D. 104) ; Over=- — 
ruled, 46 L. D. 110. “seed | 

Bivins v. Shelley (2 L. D. 282) ; a: modified, 
4 L. D. 583. 

*Blacks; re oe (3 L. D. 101) ; 

- L, D. 606. (See 36 L.-D. 14.) 7 

Blenkner v. Sloggy (2 L. D. ae : modified 
6 L. D, 217. 


overruled, 34 | 


Boeschen, Conrad William (44 L. D. 809) 5 ; | 


vacated, 42 L. D. 244, . . 
Bosch, Gottlieb (8 L. D. 45) 3. overruled, 13 
L. D. 42, 


-L, D. 217, | 

Boyle, William | (38 L. D. 603) ; : overruled, 
44 L..D. 381. "i 

Bradford, J. L. (81 L. D. 132) ; - overruled, 
35 L. -D;. 399. 2: 

Bradstreet et al. .v. Rehm : ‘(21 De: D. 30) ; 
reversed, 21 L. D. 544. we 

Brady », Southern. Pacific R. R. Co. . (5 
L. D. 407 and 858) ; : overruled, 20 L. D. 
259, . 


Brandt, William W. (31 ‘LD. 277) 5 over-" 


ruled, 50 L. D. 161. 
Braucht et al. v. Northern Pacific Ry. Co. 
et al. (48 L. D. 536) ; : mmOdIns, 44 L, D. 
(225. : 

Brayton, “Homer ° BE. (31 L. D. 364) ; over- 
ruled so far as in ‘conflict, 514L. D. 805. 
Brick Pomeroy Mill Site (34 L. D. 820) ; ; 
overruled, 37.L. D. 674. 
(21 L. D. AT); over-- 
ruled,. 31 L. D..-222. (See 35 L. D.. 399.) 
Brown -¥. Cagle (30 L. D. 8}; vacated, 30. 
LL, D. 148. (See 47 L. D. 406.) _ oe 3 
(42 L.. D. Yi over- .. 
auled: 48 L. D. Baz. 


ior abbreviations used ‘ in this title see editor’ 8 note at foot of D.. ‘EXVI, 


P.:4 


eversulee 43° L. D. 


| TABLE OF | OVERRULED 


Bias eeny A. (15 L. D.. 170) : oeemniied 
‘so far as in conflict,. 51 L. D, 454. 


Bundy wv, Livingston en L. : D. 152); over- i 
; Chappell v. Clark (27 L. D. °384) 5 modi- 


ruled, 6 L. D: 284, 


- Burdick, Charles WwW. (34 L, ‘Dz. 345). : “modi : 


fied, 42. L..D.. 472. 


Burgess, Allen L. (24 L. D. 11) - overruled a 


. 42°L. D, 321. 
‘Burkholder v. Skagan (4 L. D. 166) ; : - over: 
ruled, 9 L. D. 1538. ae 
. Burns, Frank (10 L., D. 865); overruled sO 
'  . far -as.in conflict, 51 L. D. 454. 
Burns. v. Bergh’s Heirs (87 Le D.. 161) ; : 
overruled, 51 L. D. 268. 
Buttery v. Sprout (2 L. D. 298) ; 3 overruled, 
5 L. ' ey 591. ee , 


-Tuled, 23, L. D. 538. ; 
Cain et: al. v: Addenda Mining Co. (24 
+L, D.. 18) 3 vacated, 29. L. D. 62... 

.. California and Oregon Land Co. (21 L. D. 

344) ; overruled, 26.L. D. 453. 
California, State of (14°L, ‘Dz. 253) 3 va- 
cated, 23 L. D. 230.. ; 
California, State of (15 L. D. 10); ; over- 

ruled, 23 L. D, 423. 


California, State of (19 L, D. 585) ; : va- : 


cated, 28 L., D. 57. 

California, State of (22 Ge D: 428) ; over- 
ruled, 32°: D. 84. 

California, State of (32 L. D, 346) : ; .va- 
cated, 50. L.’D. 628, {See 37 L. D,. 499, 
and 40 L. D. 396.) © 


California, State of (44 L. D. 118) ; over- 


’. ruled, 48.L. D. 98. 

California, State of (44 L. D, 468) 3 -over- 

 yuled, 48. D. 98. |. 

California, State of, v.. Moccettini (19 L. D. 
- 859) ;. overruled, 31 L. D.. 335. 

California, State. of, v. Pierce (9 C. L. 0. 
118) + modified, 2L, D. 854. 

California, State of, v. Smith (5 L: D. 543): : 
“overruled, I8 L. D. 348: 


Call v. Swaim (3 LL.D. 46); overruled, 18 i 


‘LL. D. 878. 


"Cameron Lode’ (13 L. D R69) } overruled, : 


25 L. D. 518. |. 


‘Camplan ». Northern Pacific R.. R. Co. (28 |. 
1 Cox, Allen H. (30 L. D. 90, 468) ; ‘vacated, 


Case v. Church (17 L. D. 578) ; overruled, i | 
' ; Crowston v. Seal (5 L: D: (218); overruled, a 


-L. D. 118); overruled, 29 L.. D, 550, 


— 26..L, D. 453. 
_ Case v. ‘Kupferschmidt (30. L. D. 9) 5 over- 


ruled so far as in conflict, 47 L: D. 406. fe 
, Castello v, Bonnie (20° L. D.. Bil) ; over- g Heb 
| ae Cunningham, John (82. L.:D. :207) ; modi- 


‘ruled, 22° L. D, 174. 


Cate vw. Northern Pacific Ry. Co. (41 Li D. 


316): overruled, 48 L. D, 60... 


Cawood v. Dumas (22 Li. D. 585) ; vacated, 


25 L: D.: 526. 
Central Pacific R. R. Co. eo L. D: 589) 
. “modified, 48: L. D. 58.- . 

Central Pacific R. R. Co. we Orr. (2 L. D. 

§ $25) 5 ‘overruled, 11 L.. ‘D. 445, es 


Centerville ‘Mining and Milling. Co. (39 | Dh ee 
De Long v. Clarke (a1 L D. a8) “modi . 


Le D. 80); no longer ‘controlling,. 48 


AND MODIFIED CASES _ oe oe. 


‘Chapman v, “Willamette Valley and ‘Cacests | 


. Mountain Wagon Road Co. (18 L. D. 
61); ‘overruled, 20 L, D, 259. 


fied, 27 L. D. 582. 
Chicago Placer Mining. Claim (34 L. D. 9) ‘ 
overruled, 42 L. D. 4538. 


_ Childress et al. v. Smith (15. is D. 89) : 


overruled, 26 L, D. 453. 


| Chittenden, Frank O.,:and Interstate Oil 


Corporation (50: L. D: 262); overruled: 7 
so far as in conflict,: 58 1. Di: 228) 


_ Christofferson, Peter (3 L. D. 329); modi- 


fied, 6 L, D. 284, 624, 
Claflin. v. Thompson: se: L. D. 279) ; over- 
ruled, 29 L.. D. 693. a. 


| Claney v, ‘Ragland | (38 L. D 550) 5 : 
Cagle 9 v. "Mendenhall (20. L. D. Aa): }. overs ; : 
. Clarke, C. W. (32 L. D. 933) ; : ‘saarralcd 


L.. D. 486. 


. so far as in conflict, 51 L. D.: 51. 

Cline. #.. Urban (29 L. D. ane . ovexrmled, Ns 
46 iL, D. 492.5.” - 

Cochran. v. Dwyer (9 L.. D, 478) + : gee. 39. 
‘L. D. 162, 225. . 

Coffin, Edgar A. (838 L: D. 245) ; : “overruled 
so far asin conflict, 52 L..D. 153. 

Coffin, Mary E. (84 L. D. 564); overruled 
so far as in conflict, 51 L. D. 51. 

Colorado, State of L, D. 490) ; over- 

‘ ruled, 9 L. D. 408. 

Cook, Thomas C. (10 L. D. 824) ; » gee 39 
L. D. 162, 225. 9°: 


Cooke v. Villa (17. Li. D, 210) ; vacated, 


19 L. D. 442. 


_ Cooper, John W. (15 L. dD, 285) ¢, over: 


ruled, 25 L. D. 113. 
Copper Bullion and Morning» ‘Star: Lode . 
Mining Claims (35 L. D. 21 ); ‘Bee 39 
“L. D. 574. : “ 
Copper Glance Lode’ (29 L. D. 542) : over- 
ruled .so far as in conflict, 55 TD, 
348, 

Corliss. v, “Wovthienn Pacific R. R. ‘Co. (23 
L. D. 265); vacated, 26 L, D. 652. 
Cornell v. Chilton (1. L. D. _ 153); over... 
ruled, 6.L. -D. 483: 
Cowles v. Huif: (24. L. D. 81); ‘modified, 28 
_L,. DD. -515, 


“B81-L.. D, 114: 
18 L: D. 586. 
22); modified, 34 L, D. 151. 


.. fied, 82 LD. £56. 


“Dailey Clay Products. Co, The. ce Ti, D. . 


429, 481) ; overruled so far as in. conflict 
'50.L, D. 656. 


| Dakota Central R.. R: Co. | v: ‘Dowtiey ce L. 


D, 115) ; modified, 20 L..D, 181.. 
Davis, Heirs of (40 Ll. ‘D. ates 5. ‘overruled, 
46 L. D.-110.. * 


fied, 45 Ls. D.. 54, . 


Culligan v. ‘State of hgianedotn. (34 L. D. ‘ ‘4 
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_Verrell et al. 


woupsey: Charles H. (42 L. a 215) 5 : aa 


- fied, 43 L. D. 300.. 


Dennison and Willits” “(il Ce LL. 0. 261) oh 


overruled, 26 L. D. 122. — 
Deseret Irrigation Co. e¢ ae ve . Sevier. River 
Land. and: Water’ Co. | 
overruled, 51 L: D. 27. 


- Devoe, Lizzie A. (5 L, D. 4): : modified, 5 


L: D. 429, 


Dickey, Bla I. (22°. D. 251) 5 overruled, 


32 L. D. 331, 


7 Dierks, Herbert (36 L. D. 367); overruled 
--by the ‘unreported. case of Thomas eo 
Florida Mesa Ditch- Co. . 


Guigham, March. 11, 1909. 
‘Dixon: v. Dry Guieh leriention” Co. 
L. D. 4); - overruled, 51. L...D. 27... 
a Douglas and Other Lodes’ (34: L. D. 856) : 
modified, 48 L. D. 128, — 
 Dowman wz.‘ Moss (19 L. D. m26)3 : overruled, 
)  25.L. D. 82. - 


. Dudymott v. Kansas Pacific. R. R.. Co. (5 


C. L..0. 69) ; overruled, 1 L. D. 345. 
Dumphy, Elijah: M. (8 L.. ‘D. 102) § y over= 
ruled, 36 L. D. 561. : 


Dyche », Beleele (24 L. D. 494) 5 modified, | 


43 L. D.: 56. 


Dysart, Francis J. (23° io DD. 282) 3 modi- 


fied, 25 L. D. 188. - 


Bast Tintie "Consolidated: Mining Co. 
_L. D. 255) 5 vacated; 43 L. D; 80.. 


Easton, Francis E. Aa L. D. ‘800) 5 3 ‘over- 


ruled, 30-L.. D. 855. 
‘kl Paso Brick Co. 
ruled so far. as in conflict, 40°G, D. 199. 


8 iL. D. 110. (See 9 L. D. 360.) - 


" 17-L. D. 220... 


OL. D.. 860... 

| Erhardt, AWineaas “(36° L ‘D. 154) ; : over- 
- ruled, 38) L. D. (406. Se . 

. Usping v ‘Johnson (37. L. D. 709) . over- 
Te. ruled, ‘44 L. D. 289. = 


.6 L, D. 483. 


Faleoner v. Price fer) I. D. 167 3 overruled, 
- D4 Ta. DD.’ 264. 58 


‘Fargo No. 2 Lode Claims (37 L: D. ‘085% = 


‘modified, 43 L. D. 128: overruled So. far 
as in conflict, 05 I. D. 348, ce 


-. Farrill, John W. (18 L. D. 718) ; overruled | 


so far as. in conflict, 52 L. D.-473.. 

. Pebes, James H. {387 Le D. 210) ; : overruled, 
oo. 48. D188 

. ‘Federal Shale Oil Co. “(83- a D. 
_.'puled?in: part, 55.1. D. 290. 
Dy Hoge: ev “al: 


} (18) Be D. 
81) ; overruled, 25. L. D. 8514. 05 


a. Fette v. Christiansen (29. L. D. 710) ; ; overs 


. -ruled,:34 L. D, 167. . 
- Field, William. C..° (1: Li. D. 68) = = overruled 
so far as in conflict, 52 L.:D. 478." 


-. Filtrol Company v: Brittan.and Ecbart. (51 


L, D. 649) ; distinguishéd,'55. 1. D. 605. 


| TABLE OF. OVERRULED 


(40 L. D. 208) 1 


(45 


(a 
(37 Le. D. 158) ele 


"Emblem v. Weed (16. L. D. 28) ; ; modified, : “Garrett, 


Gauger, 
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Hish, “Mary (10. L. De 608) 5 modified, ae 
L.D. 511, -°.- , 
Fisher’ v. Heirs of Rule: (42, L, D. 62, 64) ; es 
vacated, 43 L. D.. 217. 


“Ritch v. Sioux City and: ‘Peielfie: R. R. Co. - 


(216 L, and R. 184) ; overruled, 17. L. D. 
43. a % . 


‘eming 2. Bowe (13. L. D.. 18); : overruled, 7 


(23 L. D. 175.. 


_ Florida, State. of (17 L, D. 855) 5 reversed, _ 


~19 Le D.-76. 


= Florida, ‘State of ‘(47 I. DD 92, 98) ; ; See 


ruled so far as in conflict, 51 L. D. 291. 


overruled, 27: L. D. 421. 


F 


. Florida Railway and Navigation “C6. . 


- Miller (3 L. D. 324): Modified, 6 L, De . 
> “T162 overruled, G: L..D.:2387. © es 


_Forgeot, Margaret (7. L. D. pa overruled, 
| 10 LD. 629.0 . 
_ Fort Boise Hay Reservation. (6 L. D, 16) $e -_ 


overruled, 27 L. D. 505. 


: Freeman, Flossie (401 L: D. 106) overruled, 


-41°L. D. 63. . 
Freeman Vv, Texas Pacifie R. R. Co. @ L, D. 
550) 3. overruled, TL. D.18. ° - 


Fry, Silas A, (45. L. D: 20) 5 modified, bo 


“LD. 581. 


: Galliher, Marie (8 C. L. 0. 51) overruled, 


1.L.'D. 17, 


7 Gallup. D ‘Northern: Pacifie Ry. Co. anes 


lished) ; : overruled ‘SO far. as inv conilict, b 
AT L. D, 304. 


Garlis:v. Borin (21 L.. D. 542 se 30 | 
*Elliott ». Ryan (7 L. D, 322) ; overruled, | ‘ fl 5 e s 


L. D. 162, 225. or 
Joshua~ (2 Cc. L.. 0. 1005) 5 ; cover-. 
rujed, 5 L.'D, “158. 


" Bpley ». Trick ice i ‘D. “uo ; overniled, | Garvey. V.. Tuiska oS on D. 510) “modified, 


. 43 .L: D, 229. 


“Gates v. California and Greean RL R. Co. - 


(5 C...L. -O.. 150) ; ; overruled, 1. L.. D. 336. _ 
‘Henry (10 L. ‘D. 221); 3 overruled, ; 
24-L. D: aos 


= Ewing’ wv. nt ice L. D. 146) 5 3 ase ; : Gleason v. Pent (4 L D. 8165 “1 Le D. 


286) ; vacated,, §3-1, D. 447. — 


Gobrman v. Ford (8 C. L, 0% 8); overruled, 


_4 L, D. 580, 


Golden Chief | AY Piacer Claim’ (35. L. D. _ 


- BST) ; ; modified, 87 L. D. 250.. 


 @oldstein v. Juneau Town Site (23° L. ‘D. ‘ 


417) ; vacated, 31. L."D. 88. 


Goodale. Vv, Olney (12 Le .D.. 324) 5 distin. 


guished,. ‘55 I. D. 580. 


| Gotebo Town ‘Site v. Jones. (85. L. D. 18) . 


. modified, 387 L. D. 560. 


213: ace : Gowdy ». Connell (27. L. D. 56) ; ; “vacated, a 


- 28 -L..D.. 240. 


| Gowdy VD. Gilbert (19 Le D. a0): ; overruled, oa: 


26 U.,D.-458. = 


Gdway’ et al. v.. ‘Kismet: Gold Mining Co. 


(22 L..D. 624); ‘modified, 24. 3L,-D.. 194. 
Grampian Lode. (1 L: D.. 544) 5 ms overruled, 
25 L: D..495.°" 


; Greg: et al. v. “State of ¢ Colorado cas L. D. : 


pak : modified, 30 lL D. 310. . 


(14. L. De 285) 5 - 
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Grinnell v. Southern Pacific R. Re. Co. (22 
L: D. 438) ; vacated; 28 L. D. 489. 
*Ground Hog Lode v. Parole and Aforn ines 


- L. D. 568... 
590.).- . 
_ Guidney, Alcide 8 C. L. 0. 157 ); overruled, 
40 Le D. 399, 
‘Gulf ‘and Ship Island R. R. Co. (16 L. Db. 
: 236) : modified, 19 L. .D..5384..0 0°. 
-Gustafson, Olof. (45: lL DD . 456) 5 :: modified 
has, L.. oD. 442. . 


(Beet R. R. HOUBRORM: 47 L. De 


Halvorson, ‘Halfor x (a9 DG, he 456) ; over- 
«ruled, 41 L. D.. 505.. oe 
-. Hamilton, Hiram: M. “(81 Ti D. 51); a _over- 
. . ruled in part, 54:1. D.. 36." - 

- Hansbrough, Henry C. 
overruled, — 


‘Hardee, D. C. (7 L. DC: D3 : ‘overruled, 29 me 


L. Dy 698. 
Hardee v, “United ‘Sintea (g Boe D. 391: 
16 L. D. 499); overruled, 29 L: D. 698.. 


| ‘Hardin, James, A, ad L. D. 813) ; % revoked, Va. 
| Hooper, Henry (6 L. D. 624) 5 modified, 


14 L. D. 233. 

Harris, . James G. (8 a D. 90) 5 2 overruled, 
89 L. D. 93. 

Harrison, Luther (4 L. D. 179) ; : overruled, 
17 L. D. 216. Ps abe i 

Harrison, W.-R. (19. E. D. 299) ; : overruled, . 
33 L. D. 539. oo a 


Hart v. Cox (42 L. D. 592) ; : vacated, 260 | 
tae - Howell, John H. (24 L. D. 85) 5 : overruled, 
98 TL. D,. 204, — 


- U.S. 427. (See 49 °L. D. 413.) 


Hastings iad Dakota: Ry.. Co. V,. Christen- 
_ Son. ef al...(22. A. D: ans : overruled, oe 


L. D.. 572. 
EHlayden: v. Jamison | (24 Te “ay 408) : 
a cated, 26 LD. 373. . ‘S | 
Haynes | v. ‘Smith (50° Le. DD 208)’; 3 cover 
“ruled, 54. I. D. 150. . 


Heilman a. Syverson a5) L. D. 184) ; ; -over- dk 


ruled, 28 L. D. 119. : 
| Heinzman et al. v. Letroadec’s Heirs et al. 


(28. L: D: 497); overruled, 388 L. D. 253. ole 
Heirs of Davis. 49; L. D. 578) ; : overruled, 


46 L.. D. 110. 
Heirs. of Philip Mulnix (38 i D.. ‘381) 5 : 
~ overruled, 43 L. D. 582. 

*Heirs of: Stevenson’ “D, “Cunningham ° (82 
- De-D,. 650) } ; modified, “41 L, D. 119, (Bee 
' 48 L. D. 196.) © . 


_ Heirs ‘of Talkington v. Hempfling Q L. D. | 


‘°46); overruled, 14 LD. 200. 
Heirs. of. Vradenburg © ef al v, Orr: et al. 


(25 L. D. 828) ; overruled, 88 L. D. 258: |. 


Helmer, Inkerman (84  L. D. : eas. : modi- 
= fied, 42 L. D, 475.0% 2 
Henderson, John W. (40 L. ‘D.: 518) ; ;* Va- 

- eated; 48°. D. 106. 
-. and 49 LL. D. 484.) 
‘Henning, Nellie J.. (88 Le D. 448, 445) ; 
called and vacated, 39 L. D. 211. 
Herman v. Cbase. et. al. eld L. -D. 590)" 
' overruled, 43: L.. D. 246, 05 
Herrick, ‘Wallace. ts — iL. ae 28) 
ruled, 2p L. ‘D.. 113. : 


Hickey, M.:A., 
‘Star Lodes (8 L..D. .480).; overruled, 34: |: 


“Holland, William co. 


(5. 2D 185) 5 


je Hyde, F. A. 


(See: 44 i, D- 112, 7 


3 ; overs il 





AND» MODIFIED CASES | XXIIE 


“Hess, Hoy, Assignee (46. a D.: 421) 5 ‘overs 


ruled, 51 L. D. .287. 


fied, 5 L. D. 206. 


Hildreth, Henry (45 Le a 464) + vacated, 


46 L. D. 17. 


- Windman, Ada I. (42 L. D 821 ); : vacated. 


in. part, 43° L. D. 191: 


“Hogiund, Svan (42 L. as 405) ; ; vacated, 48 


~L..D. 5388. 


"Holden, Thomas A, as Te D. 493) ; : ‘over- 


“ruled, 29. L: D. 166. 


Holland, G. W. (6 L.-D. 20), overruled, 6 


“L. D. 639 ; 12:L. D. 486. ; 
(M. 97696), decided 
- overruled in Sk ‘oe 


Apr. 26, 1934,.. 


: I; BD: 221,. 


. ollensteiner: “Walter. (38 L. D. 319) ; 7 over-. Es 


-ruled,.47 L. D. 260. 
Holman‘ v. Central Montana Mines Ga (84 


‘L. D. 568); overruled $0. far ag:in. ‘con. . 


' flict; 47. L. D. 590. 


|. Hon. v, Martinas (41 L.: dD. 119) ; modified, 


43 iL. D. 197. 


L:: D. 86, 284, 
Housman, . ‘Peter. . ay CC. 


(37. Le D. 1852); 
modified, 48 L. D. 629. _- 


Howard, ‘Thomas . (3 L. D. 409) ; : sec 39 Li 


‘as 162, 225. 


“Blaward “a, Notes Baane Re R. Co. (28: 


“L. D.. 6); overruled, 28, L. D. 126. . 


Howell; LC: (39 L. D. 92) 5 see 39 L. D.. 


ie A108 ey - 
_ Hoy,- Assignee of. “Hess ° (46 Tis D. 421) 5 _ 

he overruled, 51 L. D. 287. che 
. Hughes. v. Greathead (48 L. D.- 497) ; i . 


seated, 49 b. D. 4138... (See 260 U. Se 427.) : a 
Hull. et al. v. Ingle (24 L. D.. 214) ; e ‘over= ' 
ruled, 80 L. D. 258. — . 


Buls; Clara (9 L. D. 401) . modified, 21) ae 


OD.377. : ee 
QT L. D. ‘AT2) 3 vacated, 28 aes 

L. De 284,. | ¥ 
Hyde,- I. A., e¢ als. (40 L, D. 284) 5 over. 
ruled, 48: L. D.. 881, 


Hyde et al. v. Warren et al. (14 lu. D. - 518; ng a 0 | 


-15 Li. D. 415) j see 19 L. DB. 64... 


Taeeiassone (37. L. D: 475) 5 see. 48 ae 


L. D. 544. 


Inman: "Northern Pacific R. RB. Co.. fer e5 


L..D. 818) ; overruled, 28 L.. D. 95. 


‘Interstate. Oil Corporation and, ‘Frank. Oo: 


Chittenden (50 L. D. 262); overruled | SO. . 
: far as in conflict, 53 I. D. 228. Meee 

Towa Railroad Land Co. (238. LS D. 793° 24 
Le Dd. 125) 5. vacated, 29 L. DL. 1. 


eee ‘D. Belard et al. (29 Ly. D. 360) 5 3 yar Cee a 


- Gated; 80 L. DD. :345:.. 

Jackson Oil Co. v. ‘Souther Pacific: R RB 
‘Co. (40 L.. D. 528): ore #2 Tie De 
317. : pt é 


et al...(8 I. D. 88) 5 modis 
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Johnson a. South Dakota (17 L.. D. 411) 5 . 
overruled, 41 L. D. 22. 
Jones, James A, (3 L.. D. TS) overruled, 
8 L. D. 448. 
. Jones: v. Kennett (6 L. D. 688) ; overruled, 
i¢ L.. D. 429,- 


. Kackmann, Peter (1 L. D. 86): overruled, | 


16 L. D. 464. =. 
Kemper vo. St. Paul and Pacific R. R. Co. 
. (2.C. L. L. 805) ; overruled, 18 L. D. 101. 
s ‘ing v. Hastern Oregon Land Co., ae ‘Le D. 
. 579); modified, 30 L. D190. 
- Kinney, B.C. (44 L. D. 580) ; overruled 80 
far ag in conflict,. 53. I. D. 228. 


L, D. 162, . 225. 


238: L. D. 119, 
Knight, Albert. B., et al. (30 L. D. 221) a 
overruled, 81 lL. D. 64. | . 

Knight ». Heirs of Knight (39 L, D, 362, 
491; 40 L, D, ee : overruled, 43. L.. D. 
. 242, . 

 Kniskern v. Hastings ‘aaa Dakota ‘Ry. Co. 
D (6 C. L, O. 50) 5 overruled, 1 L. D. 362. 

_ Kolberg, Peter F. (87 L. D. 458) 5 3 over- 
i ruled, 48 L, D. 181... . 
_ Krigbaum, James T. (12 L. D. alg : over- 

 yuled, 26 L, D. 448. — 
Krushnic, Emil L. (52 L. D. 282, 295) 3 va-’ 
cated, 58. I. D: 42, 45. foe cA U.S. 


Lackawanna. Placer Claim (36 1 L. 'D. 36) 3 : 
. overruled, 37 L. D. 715.- 
Lamb v, Ullery (10 L. D. eee) ; overruled, 
32 L. D. 331. 
Largent, ‘Bdward B., et at. (18 L. D. 397) - 
~ overruled, 42° L. D. 821. — 


= « 48 OG“. De 242. 

, Lasselle v. Missouri, Kansas ind Texas. Ry. 
Co. (8 C.-L. 0. (10)3 reread 14° Ta. D. 
278. 


Tas venue Grant (13 L: D. 646 ; 45 rs D, 


58); revoked, 27 L.: D. 683. 
Langbiin, Allen (31. L. D. 256) ; : “overruled, 
— -) 49. LB, D. 861. . : 

; Laughlin | 4,- Martin (is L D. 112); ; modi- 
... filed, 21 L. D, 40. 

“Law v. State of Utah (20 L: -D. 623) ; 
. overruled, 47 L. D. 359. 

Lemmons, Lawson H. sa L. -D,' 87 v3 ; cover: 
ruled, 26 L. D. 389. 


Leonard, Sarah (1 L. D. 4; : overruled, a he 
- Madigan, Thomas (8 L. D.. 188) ; :. overruled, 


16 L. D. 464° | 
Lindberg, Anna C.. (3 L. D. 95) 5 : modified, 
4-L. D. 299.” 


- Linderman v, Wait (G- Le DD. 689) ; ; over- | 


- -yuled, 18 L. D. 459. 

*Linhart ». Santa Fe Pacific R..R. Co. '(36 

. DL. D. 41); overruled, 41 Li. D. 284, _ Bee 
-438-L. D. 586.) 0 | 

Little Pet Lode (4 L. D. 17; ; “overruled, | 
25 L. D. 550. : 


Lockwood, Wrancis — A. : 


Louisiana, State of. 


Louisiana, State of (48 L. D. 201) ; 


_ McGrann, 
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| Lock Lode (6 L. D, ons > overruled, 26 
L, D, 123. 

(20 i ‘De. 361) ; 
modified, 21: L. D. 200. | 
Lonergan v. Shockley (33 ‘L. D. 238) ; “ 

overruled, 34 L. D. 314; 36 L. D. 199. 
Louisiana, State of (8 L. D. 126) ; he modi- 

fied, 9 L. D. 157. 
(24 L. D. 281) va- 
cated, 26 L. D. 5, ae 
Louisiana, State of (47 L. Dy 366) : ; over- | 

ruled so far as in conflict, 51 °L. D. 291. 
over- 
ruled'so far as in conflict, 51 L. D. 291. 


\ Lucy B. Hussey Lode: (5 L. D.. vo) 5 over- 
-Kinsinger v. Peck (11 L. D.. 202) 5 see 39 |}: : 


- yuled, 25 L. D. 495. 


- Luton, James W. (84 L. D. 468) 5 overruled, 
Kiser v, Keech (a7 L.: ‘D. 25) § +. overruled, an 


35 L. D. 102. 


‘| Lyman, Mary O. (24 L. D. 498) ; ‘overruled, “ 


43° L. D, 221.. 


Lynch, Patrick (7 L. D. 88) ; ‘overruled, 18 


epee 


ee v, aad: of. ‘the Interior (8 


_ C, L, O, 10); modified, 52 L. D. 33. 

McCalla v, Acker (29 L, D. 208) 5 5. bathe 
80 L. D. 277... . 

MeCornick, William S. (41 i D. 681, 666) ; : 
vacated, 438 L, D..429, 


: *MeCraney v. Heirs of Hayes (33 L. D. 21) : 


_ overruled, 41 L. D~. 119... 


Ras 43 L, oo 
196.) 


McDonald, Roy et al. (a L. D. 21); : over: 


ruled, 37 L, D. 285. 


*McDonogh School Fund (11 L, ‘D. 878) : : 


overruled, 30 L. D, 616. 
399.) 


See 35 L. D. 


McFadden et at. v. Mountain View Mining 


and Milling Co.. (26. L. D. .5380) 5 vacated, 7 


~~. Larson, :Syvert (40° L. D 69) + overruled, . 20 Ts. -D.. 358. 


McGee, Edward D. G71 L. D. 285) ; ; over 

- ruled, 29 L. D. 166. 

Owen (5 L. D. 10); : overruled, 

24 L. D, 502.. : 

McGregor,. Carl (37.1. D.. 698) :  pvertaied: 
88 Ly D. 148. 

McKernan ». ‘Bailey (16 L. ‘D, 368) ; ; _over- 
ruled, 17 L. D. 494. 


“McKittrick Oil Co. v. Southern Pacific B. 


(87 L. D. 248); overruled, -40. — 
(See 42 L. D. 317.) - as: 


R. Co. 
L. D. 528. 


‘McNamara et al. v. State of California oka 


L. D. 296); overruled, 22 L. D. 666. 


| MePeek v. Sullivan et al. (25 L. D. 281); a 


overruled, 36. L.. DvD. 26. 


27 L. D. 448. 


| Maginnis, Charles. P. (31 L. D. 229) : * over- oa 


ruled, 35 L. D. 399. 
Maginnis, John S. (32 L. D. 14).; ; | modified, _ 
(42 LL. D. 472. a 
Maher, John M. (34 DL. D. 842) ; ; modified; 
42° L. D, 472. , a 
Mahoney, Timothy ia L, D. 129) ; -over- 
muledy: 42 Ll. D. 313. ; . 


Miner: v.- Mariott et al. 
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Makela, Charles (46 L. D. 509) 5 ; aciided 


49 L. D.. 244, 
- Makemson v. Snider’s Heirs - (22 L. ‘D. B11) 5 ‘ 
overruled, 32 L. D. 650.. 

Malone: Land and Water Ge (41° ZL. D. 
138); overruled in part, 43 L..D. 110. 
Maney, John J. (385 L. ‘D. 250) 3 H - modified, 
48 L. D. 153. 3} 
Maple, Frank (37 L. D. 107); overruled, 

(43° L. D 181. - ; 
“Martin »; -Patrick (41° ZL. D. 284); - over- 
ruled, 43 LD. ‘536. 
Mason », Cromwell (24 L. D 248) ; vacated, 
_ . 26.1. D. 869.:. . 
. Masten, HR. C. (22 L, D 887); : overruled, 
25 L. D, 111. . & 


Mather et al. v. ‘Hackley’s Heits (15 L, ‘D. 


487) ; vacated, 19°L. D. 48. 
Maughan,’ George WwW. (1: L. D. 
 puled, 7 L. D. 94. a ee, 
Maxwell and Sangre de Cristo Land. Grants 

(46 L. D.'301); modified, 48 L. D. 88. 
*Mee v. Hughart ‘et at, (23 L. D. ~ 455) 5 

-vaeated; 28°L. D.. 209.: “In. effect rein- 


stated, 44 L, D. 414, 487; 46 L, D. 434; 
48 WL; D. 195, 346, 348; 49 L, D. 260, 662. 


*Mecboer v. Heirs. of Schut (35 L. D. 335) ; 
overruled, 41 L. D. ate (See 43 L. De 
- 196.) - “3 


Mercer v. Buford Townsite (35 L. ‘D, 149) x 


overruled, 85.L. D. 649. 
Meyer, Peter (6 L. D. age! ; modified, 12 
L. D. 436: . 


| L. D..162,; 225. 
an Miller, EAwin J. (35. lL. D. 411) 5 
43. D. 181. 


overruled, 


Miller %. Sebastian . (19 L. D. 288) 5 : over- 


“ruled, 26 L. D. 448. 

Milner and North: Side R. RB. Co. (36 io ‘D. 
+488); overruled, 40 L. D. ota Vig 
_ Milton et al. v. Lamb) (22° TL 

overruled, 25 L. D. 550. 


‘Milwaukee, Lake Shore and Western Ry. Co; | 


(12 L. D. 79) ; overruled, 29 L. D. 112. 


modified, 28 L. D. 224. 


_. Minnesota and Ontario Bridge. Goupeny (30. 


L. D. 77); no: longer: followed, 50) L. ‘D. 
) 359. 


-*Mitchell v; Brown .(3-L. D. 65): . “overruled, a 


 4211L..D. 396... (See 48 L. D. 520.) 

Monitor Lode (18 L. D. Sob) overruled, 25 
EL. D. 495. ; 

‘Monster Lode (35 L. D. 498) :. overruled: SO 
far as in conflict, 55.I. D. 348. - 


: Moore, Charles. H: (16 L: D. P08) : over: 


ruled, 27°: L, D: 482. 
Morgan v. Craig (10 C. L. — 234) 5 over- 
-. yuled, 5 L. D. 308. 


ier ; ‘Morgan. v. Rowland (37 Li. D. 90) 3 overs 


ruled, 87 L. D. 618. 


‘Moritz: , Hinz (36 L. DD 450) ‘vacated, 87 


DL. DB. 882: 
Morzison, Charles Ss. (86 Li D. 120) ; : ‘modi- 
fied; 36 L. DD. 319. =~ 


- | Muller, Ernest’ (46 L. D. 


25). y over~ 


. Newlon 


D: 330) 5 | 


(2 L, D. 709); |. 


-Nortkarn: Pacific R. -R. - Co: 
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Morrow ef al. v.. State of Or “egon et al. (82 -— 
Ly: Ds 54); > modified, 88 L.-D..101. ~ ° 


| Moses, Zelmer R. (386. L. D. 478) § overruled; 


44 L. D. 570. . 
Mountain Chief Nos. 8 ina: 9 Lode Claims 


(86 L. D. 100) 5, overruled in part, 36 ee 


L.; D. 551... 


Mt. ‘Whitney Military Reservation. 40 L, D . 


315); see 48 L. D. 38. pF dis 
248) ; >: overruled, 2 
‘48 L. D. 168. * 


‘Muller, Eisberne K, (39 Li D. 72); modified, 


39 L. D. 360.. 


| Mulnix, Philip, Heirs of (36 LD. 881) 5 : 
“ie overruled, 43 L, D. 582. ne | 


Weis State: of (18 L..D. 124) 5 over- 


' ruled, 28 L. D: 358. - 


“Nebraska, State of, v. Dorrington. (2 C. L. | 


I. 647) overruled, 26 L. D. 123. | 
Neilsen ». Central. Pacific R. R. Co. e¢ al. 
26 L. D. 252); modified, 30 L. D. 216.. 


_ Newbanks v. Thompson (22 L.. D. aeNNe 


_ overruled, 29 ‘L. D: 108. 
Robert C. (41 lL. 


D. 421) ; 3; over- 
ruled, 43° L. D. 364. os 


- New Mexico, State of (46 L. D. 217) s ; _over- . 


Tuled, 48 L. D. 98. . 
New: Mexico, State of (49 L. D. 314);  over= 
- ruled, 54 I. D. 159. 


Newton, Walter (22 L. D. 922) 5 modified, : 


25 L.. D. 188.. 


New. York Lode and Mill Site (a L. D: 
Meyer v. Brown (15 L. D.: 307) 5 see. 9 | PS. 

|. *Nickel; John R. (9 L.' D, 388) ; : overruled, . 
41 TL. D.. 129. 
‘Northern Pacific R. R. Co. (20 L. D. 191): ae 


618); overruled, 27 L.-D. 378. 
(See 42 L. D. 313.) 
- Inodified, 22. L. D. 224 ; overruled, 29 
L. D, 550.0 0 
Northern: Pacific R. BR. Co. (24 L D. 412: : 
| 23-L. D. 2043.25 L. D. 501) 3. overruled, 
53 1, D. 242. (See 26 L. D. 265; 33 
L, D, 426; 44 L. D. 218; 177: U. S.. 435.) — 
Northern Pacific. Ry. Co, (48 L. D..573) 5. — 
_pvertuled so far as in conflict, 51 iL. ‘D. 
196. (See 52 L. D. 58.). <: "s 
Northern Pacific R. R. Co.: 0; "Bowman: (T . 
“Ta: D. 288) 5 modified, 18 L. D. 224: > 
Northern’ Pacific R. R. Co. v. Burns (6 L, 
| D. 21) ; overruled,: 20: L. D. 191. 


Northern Pacific R.. RB. Co. v, Loomis: (24 | 


L, D. 895) 3 overruled, 27. L. D. 464. . 

v. “Marshall 
eb al. (17.1. D. B40): 
L. D. ‘174, : 

Northern Pacific. R. Bs Co. Oe “Miter a 


- L. D. 100) ; overruled, 16 L. Dy, 229, . 


Northern Pacific R. R. Co. v. Sherwood | (28. 
L. D, 126) ; overruled, 29 L. D. 550.. 7 
Northern Pacific: R:.R. Co. ».. Symons. (22 * 
L. D. 686) ; overruled, 28 L, D. 95: = 
Northern. Pacific R. R..Co. ov Urquhart (8 
L. D. 865) ; overruled, 28 L. D. 126, — ; 


Northern’ ‘Pacifie:R. R. Co. v. “Walters: et al. 


(18 L. D. 230) 3. overruled | SO far’ as in 
conflict, ae L. D. 891, OM, Oe : 


“overruled; 28 ee 


MXVI-* 


| Heeekn. Pacific R. RB. Co. vu. - Yantis (8 


L..D. 58) ; overruled, 12 L. ‘D. 127. 

Nyman v. St. Paul; Minneapolis, and .Mani- 
toba Ry. Co. (5 L. D.. pay ; overruled, 
~6-L.D: 7 50. Sty. 


O'Donnell, ions J. “(8 L, D. 214) ; over- 
‘ “ruled, 85 ‘L.. D. 411. 


Olson v. Traver et al, (26 L. ‘D. 350, 628) 


-. overruled; 29 TL. D. 4805.30 L. D.. 882. 


a Opinion | A. A. G. (35. L. D. 277); * vacated, 


- .- 86 L.:D. 342... . 

Opinion of Solicitor, Miers 8, “1933 on. 
127499) ; overruled, 54 1°D..402. 0° - 
Oregon. and California R. R. Co.: v; Puckett 
(89 L. D.. 169) ;. ‘modified, 53 1. D. 264. 
-. Oregon Central Military Wagon Road Co. 


v. Hart cae iL D. ° 480); ; - overrmled, 18 


- . Ey: Dw 5438.- 

Owens et al. v, ‘State of California: 2: L. 
D (Pye. veceuled, — L. ae rac 
ruled, 25. L. D..518,. 
fied, 5 L. D. 256. 


fied, 6 L, D. 284, 624. : 


Paul Jones Lode: (28 1. D. 120); modified, : 


31 L. D. 359. 


Paul v. Wiseman. (21 Te D. 12); : overruled, f 


. 27 L. D, 522. 

-. Pecos Irrigation and. dapeawnent Co. (15 
L. D.. 470) + overruled, 18 L. D. 168, 268. 
~ Pennock, Belle L. (42, Ti :D. 815); vacated, 
43 L. D. 66. = ©. 


Perry Ve. ‘Central Pacific. Re R. Co. (39. L 


D..:5). 3. overruled so far. as in. fonhict; 
47 L. D. 304, 


Phebus, Clayton (48 L. D. 428) ; ; _ overruled 


so'far as in conflict, 50 i. D. 281. 


Phelps, Ww. L. (8. C.. L. 0. 189) + ; overruled | 


222%, /D; 854, 
Phillips, “Alonzo - (2 L.. D. 821) 5 3° overruled, 
15 L. D. 424, ; 


‘Phillips. ®, Breanale’ 8 Heirs (19 hy ‘D. 


— ~ 8T8) 5 overruled, 30 L. D..93... 
Pieper, ‘Agnes C. 


_ ruled, 43 L. D.. 374, 


“85 Pieree, Lewis Ww. ae L, De 828) ; : vacated, 


58 I. D,. 447... 


Pietkiewicz. et at. v. Richmond - (29° i D. 


195) 3. overruled, .37 L. D. 145: 


oe Pike’s Peak Lode (10 L....D.. 00s , over- 


‘ruled in part, 20 L. D. 204, 
Pike’s Peak. Lode (14, is ae AT )s overruled, 

— 20 -L..D..204. - . 

~ Popple, James » aa L.: D. 498) 5 overruled, 

18. L..D, 588, - 


; "Powell, D.C. (6 vs De: 802); modified, 415 


I. De ATT, 
Premo, George. oO L, D. TO) 45 see. 30 ii, D. 
ok GEER DOR: 
ae ‘Henrietta P, 
.overruled,.51. L..D.. 287. ens 
Pringle, “Wesley. (13. L: = B18). ; overruled, 
29 L.. D. (599. . 


‘ Provensal, Victor H. (30 L. D. 616) 5 


- Rankin, James D. aie 
oe overruled, 35 L.’ D. 82.. : 
Rankin, John M. (20 L. D. 272) : “reversed, a 


Rebsra: Horace B. 


(35 -L. D: 409) 50 over- 


 *SE. Paul, - 


(46 Le D. 486)5, 
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over: , 
ruled, 35 L. D. 399, 


‘Prue, Widow. of» Emanuel . 6 Le. Des 486) ;: 


vacated, 33 L.D..409. . ° 


» | Pugh, F. M.,.e¢ at. (14 L. D: TA) 5 in ef- 


‘fect vacated, 232 Uv. S. 452. 


Puyallup Allotments | (20 L. D. 157 ); mod 


fied, 29 L. D. 628, | 
Rancho. Alisal: es L. D. 178) “iota 


5 LD. 320. oo 
he ‘D. 4) | 


21 L, ‘D.-404, 


“Rebel Lode (12° L. D.. 683): ‘overruled; 2 


.L, .D. 204;.48 L.-D: 523... 


a "Reed v. Buffington. (7 ZL. ‘D. 154): ; cover- 


ruled, 8 L. D. 110. (See. 9. Ls: -D. 360. ). 


i Regione v. Rosseler (40 L. 98) ahead 


40 L..D, 420. 


| Rialto No. 2 Placer Mining Claim (34 L. D. 


Pacific Siope Lode (a2. oon D. 686) ; oe over: | | * 
ee : Rico Town Site (1. L. D. ms “ ‘modified, 5 7 


- Papini: vy. Alderson (1B. iL Pp. 91) : moat: | a ¥ 
iia ‘Ria: ‘Verde: Canal: Co. (26 L. D. 881); va- 


Patterson: ‘Charles FE. (3° L. D. 260) . modi 


-44); overruled, (87. L. D- 250... 
“LL. D. 256..: 


cated, oT L.. D, 421, 


Roberts », Oregon Central Military Road —s 


Co.. (19° L. D. BOL); ; overruled 31. L. “D. 

AW4: - 

Robinson, Stella @ ae L. D, 448) 5 over- 
ruled, 138 L. D: 1. 


Rogers, Fred B, ace L. D. 828); ‘vacated, 


53 1. D, 649. 
(10. Th D. 29) 5 over- 
_ ruled,- 14 L..D. 321, 


Rogers ». Atlantic and. Pacific R. RL “66. ‘s 


(6.L. D. 565) ; overruled, 8 L. D. 165, 


“Rogers v. Lukens (6 L. D. 111)3. over- a5 


ruled, 8 L. D. 110. (See 9 L. Dz. 860.): 
Romero ie Widow of ‘Knox (48° L. D. B2) ; a 


244, 


| Roth, Gottlieb | (50 L. D. 196) ; ; ‘modified, 50, 2. 


L. D. 197. - 
Rough Rider and Other Mining Claims. (at 


LiL. D. 242, 255) + vacated, 42-L. D. 584. 


St. Clair, Frank (52 L, D. 597) : ie modified, -7 

- 638 I. D, 194. 

Minneapolis and. Manitoba Ti * 

Co. (8 L..D.. 255); modified, 13° Le ee 
854. (See 32 L: D.: 21.) : 


- St. Paul, ‘Minneapolis and Manitoba Ry. Co. 7 


 o. Hagen (20 L. D.. a : overruled, 25. . 
L. D. 86. eY 7 
St. Paul, Minnespolis and: Manitoba Ry, Co: 
. Fogelberg (29 L, ‘D. near vacated, ee 
L. D. 191. : 
Salsberry, Carroll. “ans 
- ruled, .389 L. D;.93.. 


L. D. 170) ; _ over- 


: Sangre de Cristo and. ‘Maxwell. rand! Grants | 


‘(46 L. Do 301) ; ; modified, 48 L. D. 88.- 


Santa ‘Fe. Pacific:R. R. Co. v.. Peterson. (39 


-L.. D, 442) ; overruled, 41 L: D. 383.:- 
Satisfaction . Extension Mill Site: (14. Le. D, 
-173).° aoe 32 me D. 128. om 


overruled’ ‘so far as. in conflict, 49 L.: D. ot 
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Sayles, Henry P.. 

6 L. D..797. 
Schweitzer. v.: ‘Hilliard ét al. 

294):;. overruled, 26 L. D. 639. 


: Serrano v. Southern Pacific. R. R.. Co. co 


CL... 98); ; overruled, 1. L: D. 380. 
- Shale Oil Company.’ See 55-1. D. 287. 
_- Shanley », ‘Moran (1 L. D. 162) ; 

15 L. D. 424. a 
Shineberger, Joseph . 
~ ruled, 9.L. BD.’ 202. 


| aa Simpson, Lawrence W.. (85 Le D. 299, 609); i 


. modified, ‘86 L.: D: 205, 


4.4, D.- 152. ae ee 
“Smead ‘v.. Southern ‘Pacific R, R Co. 
; LD. 482) ; : vacated, 29° L. D.-185: 

: Snook, Noah: A., e¢ at. 
overruled, 43 L. D. 364, 


(aa 


Sorli’ v. Berg (40. L- D. 250) ; 4 ‘overeuled, 


42 -L, D. 557. 


| ‘South Star Lode: (17D, D. 280) ; : ‘overruled, : * 


20 TL. D. 204 ; 48 DL: D.. 523.: 
Southern Pacific R: Re Co. aes L. os 460) 5 : 
reversed, 48°L. D. 275. 


Southern Pacific. RR. Co. (28° L. ‘D. 281) ; . 


- recalled, 32 L. D: SL. 


Southern Pacific R. R. Co. (38. L. D.’ 89) thy 


recalled, 83 L. De 528, 


Southern Pacific R. R. Co. ve Burns ron 


-L. Dy 272).: vacated, 37 Li D. 243. 
“L. D.-. ‘5BT) 3. overruled, 81 Le D. 151.: 


GLAD. 1723 8.L. D. AGT. 


_ Spruill, Lelia May (50 -L. D. 549) 5 3 “pver- 


- puled, ° 52°: D. B39. 


Saaace. Shales Products Co, (52° sh 'D. |. 


overruled | ss far. as in. conifict, ‘53 : “*sweet, Bri P. (2 C. L. 0. 18); overt ile a, 


922) ; 
“Ie D. 42. 


a State of California rer L. D. 258) 5 vacated, 13 


23 LD. 280:: 


| "State of California cs L. ‘D. 10) 5 > “over- 7 


‘puled, 23 L. D. 423. 


5 Ane State of California (19. L. D. 585) vacated, 1" 


28 L. D. 57. 


" gtate of: California (22 TL. ‘D. 438) 5 over- : 


ruled, 32 L. D. 84. 


| _ State of California (32 va D. 346); : “vacated, al 


50 Te D. 62 D, 49 ale overt 
628. ) (See 37 L. 4 9, and “Tate, Sarah, J: do Lh. D. a 7 overruled, 


46 - L. D: 396.) 


ae ‘State of California (44D D. 118) 5 ‘over. | 
| Taylor’ v.. Yeats et al. 


-. ruled, 48°L..D. 98.. 


State of California (44 L. D.. 468) 5 over. - 
: -*T eller, . 


ruled, 48° L. D. 98. 


State of California’ v. Geet (19 L: D. ie 


359) ; > overruled, 31 L. D., 335. 


State. of. ‘California ». Pierce | . Cc. L On). - 


118).; modified, 2L. D. 854: 


“State of California v. Smith C L: D. 548) : 


: ‘overruled, 18 LL. D. 343. 


“State of Colorado (To I... “D. 490) 5 i. “over, 


ruled, 9 L. D.. 408. 


State of Florida G7 L.. D. 855) 5 reversed, a: 


19 L. D. 76. 


State of Florida (47 L. D. 92, 93) ; oe 
ruled ‘so ae as in. conflict, BL Dec D; ‘201. ; 


oF OVERRULED | 
Boe L.. D. 88) modified, - 


(19° ee: ‘D. 


(8 Lu D. 231) ‘ ; over 


(41 -L. D. (428) 5 


‘Sumner. D. ‘Roberts (23: hoe D. 201) 
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State of Louisiana (8 L: D. 126) : moditied, - 


‘9 LL. D. 157. . 


‘State, of. Louisiana (241 L. D. 231) 5 ‘vacated, Se 


26 L. D. 5. 


| State of Louisiana - (47 L. D: 268): oe over- _ = 


ruled so far as in: conflict, 51. L. D. 2941. 


"| State of Louisiana (48 L.:D. 201) ; ‘over- 
overruled, 


ruled so far as. in conflict, 51 L. D. 291... 


State of, Nebraska . (18. L, D. 124); ; over- | 


~ ruled, 98. L. D, 358, . 


‘State of. Nebraska By Dorrington (em c. 1, ae 3 


647): overruled, 26: Ix.- D2. 123.. 


» os State. of New Mexico. (46, L. D. 217). ‘. over: 6 | 
. Sipehen” v.° Rogs (1 w. ~D: 684) 5 ‘modifica : ; 


“State of . New. Mexico’ (49 tL. Dd. 


‘Tuled, 48 L. D. 98. 


overruled, 54 1. D. 159. 


‘State of Utah (45 LD. 551) ; overruled, . 4g 


L. D. 98.. 


ar Heirs of, v. Canningham. (33. ae 


‘L: --D.. 650) 3: ‘modified, - ai. Ts, DL 119., 
(See 43 L. D.. 196.) . | 
Stewart et.al. v. Rees et al. eLk. D. 446) 3 


overruled, 29 L. D.: 401. 
. Stirling; . 


Lillie He” 
ruled, 46. L. D. 110: - 


Stockley, Thomas: J. (44 = D. 178: 180); 
| (See 49 Li De 


vacated, 260: U.. Se 532, - 
: 460, 461, 492.) ‘ 


‘| Strain, A. G. (40° ri ‘D. 108) ; : overruled ; oN 

.. so-far as in-econflict, 51 i Diol ete. 

_ | Stricker, Lizzie (15 L. D. 74) 3 : overruled, 
; Spauldiag ». Northern Pacific R: RR ‘Co. (21° a . roa 


- ) L. D. 487)5. 
Spencer, ‘James (6 L. De. 217); 7 a emeih . Stump Alfred: Ms, ¢@ al. (9 i oF : 


18 Ll. D. 288.. 
- vacated, 42 L. D. 566. 


_ ruled so far as in conflict, 44 ‘De D. 173... 
Sweeney .v.- Northern “Pacific..R. R..Co.- (20 . 
L. D. 394) ; : overruled, 28. TL. DL 174. 


~44.L, D,.129.. (See 42 L..D. 818.).. ec 
Sweeten v. Stevenson. ae B. i. P. ee cover: 
ruled, B., Lh D. 248., Te steele ad 


»17-L, -D. 414. 


‘Taggart, William M. Ga LD 282), ; “over: | 


ruled; 47 L,..D. 370. 


"alkington's Heirs. @. “Hempfling’ (2. L D. 


46):;. overruled, 14 L. D. 200. 
21 L. D. 911. 

(8. Le Ds 
versed, 10°L.' D, 242. - 
John C. (26 le D. 484) 
~puled, 36 L. D. 36. 


over- 


(48° L.- D. 
429, 431) ; overruled 80 far as in conflict, 
5O L. D.. 656. _ 


: Thorstenson,. Even. (451 Le. D. 96) overruled, . 


47 L. Dy 258. 


 Tieck vw. McNeil (48. Le D. “4na) i ‘modified. | 


49 L. D. 260. . 


‘Toles ¢ v. Northern Pacifie Ry. Co. et al. (39 


L. D. 371) ; overruled, :45.L. D. 93. 


‘Tompkins, H. A. (41° L. D. oe overruled, 


Bd Ti D. 27. 


B14) 5 aes = 


“(89. L: D. 848); 0 Over= 


-Over-. > 


Taft v: _ Chapin (14 L. De. 508) overruled, > 


279); > ore: - aa ae 


(See 387 LD. T15.) 
; The Dailey Clay Products Co. 


c XXVOT : “TABLE OF OVERRULED 
ee ties Mertie. Cc. ‘(40 i D. 300); over- 
“i ruled, 42 L. D. 612. 
ae Traugh v. Ernst (2 L. D. 212) 5 : overruled, 
- 8L. D. 98. . 

Tripp U. Dunphy » (28 L ‘D. 14); . moaned, = 
40 L. D. 128. : 


> Pripp 0 .Stewart. (TOL, 0. 39) ; | modified, 


6 L. D. 795." 


“Packer ‘o. Florida Ry. & Nav. Co. (19 L. D. |. 


414) ; overruled, 25 L.. D. 233. 


oy Tupper. vw. Schwarz G L. D. 628) : over. . 


ruled, 6 L. D. 624. 


Turner v. - Cartwright | ar L, ‘D. 414) |. 


modified, 21 L. D. 40. 


_ Turner 2. Lang. (1 aL 0. Bl); : modified, 


. § L. D. 256. 


“Tyler, Charles ‘(26 L. D. 699) 3. overruled, : 


ep iL D. a 

‘Ulin v. ‘Colby (24. Le D. 311) “overruled | 
35 L. D. 549. 9 7 

Union Pacific R. BR. Co. (38 L. Oe 89) 5 $ Te 
culled, 33 L. D. 528... ~ 

United States v. Bush. (3 L. D. 529) ; over- 

. ruled, 18 L. D. 441, 

United States v. Central Pacific Ry. Co. 
(52 L.. ‘D: 81) ; “modified; 52 L, D. 235. . 
United States v. Dana (1s Le D. 161) 5 : 

- modified, 28 -L. D. 45. 
Utah, State of. (45 L. ‘D. (BSL); : ‘overruled, 
48 L. D. 98. : 


Veatch v. Heir of ‘Natter (46 -L. 'D. 496) ; 
overruled so far:as in conflict, 49.L.D. 
' 461. — (Bee: i Lal D. A02" for adherence 
‘in part.) . & 

Vine, James’ (14 L. De 27) : ‘modified, 44 
L. BD: 622, . : 

-Virginia-Colorado | Development Corporation 
(58° i D. 666) ; overruled. in part,” 55 
I.-D.: 289: 0. St . 

Vradenburg’s Heirs: et al, v. Orr et ae 
iL, D. 828) ; > “overruled, 38 L. D.. 253. 


(25 


| L. D.: 687.: 


Walker. ». Drosser (17 Le D. . 85) 5 ‘ reversed, . | 
|| Witbeck v, Hardeman (80 L. D. 418) ; ; over- 

¢ 24 
| Wright e¢ al. v. Smith (44 L. D. 226) ; in 


18 Le D. 425. 
Walker v. Southern Pacific R. Re Co! 
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24.E.:D.:58. 
Warren ¥v. Northern Pacific R. R Co. (22 
L. D. 568) 5 . overruled 80 far as in. con- 
flict, 49. L; D. 891. 


ap 
“C. L. L.” to Copp’s Public Land Laws 


2 volumes, ‘edition of 1890, 2 volumes; do L 


“J, D.? to Decisions of the Department of the Thiscion beginning with vol. 53 ; ae 
_to records of the former division of Lands and Railroads ; “L. D. i to bi Land Decisions 
of the Peper nent of the Interior, vois.. 1~52.—EDITOoR. -- . . 
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-@L. D. 71. , an 
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On. AND Gas ee eee Lease—T1 AND Supatenoe Lanps—rr1, 
‘SovEREIGNTY AND JURISDICTION. a SE a . agen 2 

- Absolute property in. and aoninien anid. soirereien ty: over the ceil nenentie . 

= their tide waters have. been reserved to. the several States, So that land 

. in the State of. ‘Califor nia below the line of ordinary high tide, is. not — 

= subject to prospecting under a. ‘Federal: oil and gas pr ospecting “permit, fe 


. title to said land: having passed to the State, subject only. to the paramount | 


~ or ight of. navigation over ‘the waters: so: far: as: such. navigation might be | 

Nee te required, by . the: necessities. of commerce: with | foreign. nations or among — 
_ the several States. _ | a 

| W anomie, First Assistant oe | _ oF | 

On February 6,. 1934, J oseph Cunningham filed an ancl ent to 8 

| prospect for oil and: gas upon a: certain tract: of land; described. by, 


: _metes ‘and ‘bounds; and comprising ‘about 1,600. acres,. aaae west of 


: Huntington Beach. along the: ocean An. Orange -comnty California. | 
The applicant. alleged—. = er ait, ers 


That the oil and gas deposits. eontained in the aiaee land is owned by- tha” 
| United. States of America... ‘That said land to the: ‘best. of applicant's knowledge 


| : _ is. within a. known geological structure, and that’ offset. ‘Wells have. been. drilled 


. and for a period of years have had, and are. now producing, large. quantities 7 
- of oil, That. every known device has been and. is now being used to. extract | 
oil fr om said lands. ‘That said: lands are submer ged and unoccupied or. claimed 

by anyone: to the: ‘applicant's’ knowledge. | That bs lands: have never beer 
‘ conveyed by tle United States to anyone. 


By. decision of April 18, 1934, the - Cetinisionce of the General re : 


~ Land Office. rejected the application, stating— meee 


| “Huntington Beach is ‘located’ in Las Bolsas private land grant 1 ‘in California, - 
and the ‘wést' boundary ‘of’ said: gr ant is’ ‘the Pacific Ocean. Therefore, the land | 

applied for in: this: application is either, within :the exterior. boundaries..of: the _ 

. confirmed : Las, Boisas land. grant, title to which has. passed. from the Goyern- = 


7 ment, or in’ the: Pacifie Ocean. ‘Tf it is, below. the, line of ordinary high. tide,. a a 


a jurisdiction ther eover is in the. State. of: California, as. upon its admission to’ 
“the: ‘Union it: bécame, by’ virtue” of: its sover eignty, ‘the owner of ‘all lands — 
extending seaward so far as its aa a domain beens ace to: the peonlls 

right. of ‘navigation. = o-oo a A, 


The applicant, by his attomey, 1 tha sapped on aie following 


grounds: B, | ie ee oe 
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1. That an eer ietion: not only of law but of sable policy, 
is involved and neither has probably... ever heretofore been ees a 
argued, or discussed so thoroughly as now proposed. i. 7 
_ 2, That, in addition to the above, the question has never aa - 
Tully andcompletely. considered in the light and: trend of present- day 
thought, legislation, and decisions. 

3. That the decision 5 ico froriy is ee to law and the 
rights of the United States. - 7 

4, That the Supreme Court of Cuter ie ive decided i and ‘recog- 
nized that the State does not acquire ‘title to minerals by virtue of 
its so-called. “ sovereignty.” | 

5. That the United States is: never = net tof Conaraes or ‘other- | 
wise specifically’ ‘granted, ceded, relinquished, or patented Aide: ‘or 7 
submerged lands to the State of California’ or to any citizen, és 


6. That the State of California accepted statehood with the a ols 
ine stipulations: and. conditions. that. it would. never interfere with the 


” ‘primary disposal of the public lands: within its: limits, and that it 
would pass no law and-do no act: whereby the title of the: ‘United 


‘States to, and the night to sas of, , the § same esoue be Say ae Be 


oe | 
metres That certain: deccond of the courts mad may be eae By some — 
people as lending: color ‘or support to the:view expressed by the-Com- _ 
missioner: can be fully‘and. completely. explained and distinguished. — 

8. That in view of new conditions and trend of thought: fancied 


: precedents should be over ruled and the true. sd or new: ‘iui oo 


; established. 


9. That the: timited: ‘political. femiediction: of California over fads ae 
and - ‘submerged lands 1s in trust to” ‘police locally and: ‘to: ao acaad oe 


improper uses of such lands. - 
10.. That the. ‘unit plan of. development contemplated 2 ie appel- | 


lant will. not. interfere with ‘the dovelpoment or ee of fishing, ia 


~ commerce, or navigation. 
LL. That: the-granting of a permit, aaa a is after see avill , 
result j in the payment of large sums of. money tothe Federal: Govern- 
ment, of which. the. State,.of California will receive a. large share. - 
ae appellant and. his attorney. ask. that: opportunity be. given. for 
ee presentation-and argument’ before the Department and that: they 
be given’ “the maximum of’ time in’ which to prepare’ ‘a’ compre- 
hensive brief covering the history, constitution, laws, decisions, and 
present. trend. of opinion, which will be helpful al ‘determinative 
of the question.” .... .. | | 
In the case of t Knight Vv. U. 8. . Land Association (142 1 U. 8. 161) — 
the court said: 7 — 


It is the settled vule of ide: in this ‘court that absolute property. in; “and. - 


| dominion and sovereignty over, the soils under the tide waters in the’ ‘original a 
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States. were . reserved: ‘to the. several’ States, ania that the new States since 
admitted, have the same: rights, sovereignty and jurisdiction in that behalf. 
as the original. ‘States possess: within their respective borders. Martin v.~ 
Waddell (16. Pet. 367, 410); Pollard v.. Hagan (3 How. 212, 229); Goodtitle Ys. 
Kibbe (9. How. 471, 478) ; Mumford. .v. Werdwell. (& Wall. 423, io > Meng? ve 
H arbor Commissioners ( 18 Wall. 57; 65). 


. 43 


The case last cited. involved tide lands 5 in the State of t California, 
and with vespect thereto the court, said: a 
| Upon the admission. of California:- into the Union: upon cial rote with re ‘ 
original States, - absolute. property. in, and. dominion aud sovereignty over, . all 
- soils under the tidewaters within her. liinits. passed to the State, with the con- 
sequent ‘right to dispose- of the title to. any: part. of. said soils in: such manner - 
as she might deem: proper, subject. only to .the. par amount right. of navigation 
— sver the ‘waters, SO. far as.-such navigation might be required by the necessi- _ 
ties of commerce with. foreign nations or among the several States, the regula- A 
. tion of which was vested, in the General Government. = tee 


See also. Shively vy. Bowlbs y (152, US: i, sat ie cases. oon . 
cited; Coburn v. San Mateo ee (7 Fed. $20), United States v.. 
Holt Bank (270 U.'S. 49). 
- There is in the State of California’ a “law Sie for ine. issu- 
ance of oil and . gas prospecting permits and leases on State lands, _ 
including tide and submerged lands (Stat. 1921; p. 404, as. eanended: 
| by ‘Stat. 1928, p. 598). In the case of Boone.v. Kingsbury (27 3. Pace. | 
97 ). the. Supreme Court of California upheld. the law, stating— oe 
We are satisfied: that ‘the State aet ‘ander: consideration is a valid exercise - 
‘of a right which inheres in the State by vir tue of its sovereign power. It does 


not impinge upon the State or Federal constitutions and is not 3 in conflict with 
any act, of, Congress or the State of California. ns | 


It is probable. that ‘the land in question } has not been eased. by 


leases. shall be granted for pene or. - submerged. Jands fronting on. ant. 


incorporated city or for a. distance. of-1 mile on either side ‘thereof. é 
“Tt is clear that this Department. has no. jurisdiction. The State 
of. Califortia ‘asserts title- to: tide and. _submerged - lands. under the 
common. law as it has repeatedly... been laid down. by: the. Supreme 
- as “between ihe. cae of Caltfornia, and the United States j is ‘to bs 
tried, it is for the Federal courts. | 
“Attention may be called to the fact that. even. it pines land: were. 
- involved no prospecting. permit could be eranted, because the appel- | 
lant alleged that the land was within the geologic structure ofa Pe : 
ducing. oil. field. bo + fi | 7 = 
No useful. purpose. would Be. aes in; any oral heaving before the 
se ipa and the request therefor i is denied. = 
"The decision aac, from 1 oe eee ee Affirmed. 
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WILLIAM WALLACE WHATLEY 7 | 
| Decided October 4, 1984 bs | oo % *. ae 


ale 


“ieee APPLICATION-——-RAILROAD GRANT Lanps—SerrreMENnt RIGHTS. 
“A proviso to section 2 of the: act of February 8, 1887 (24 Stat. 391), granting 


to the New Orleans Pacific Railway Company lands for a right-of-way, 


excepted from the grant and made subject to entry under the public land 

laws “lands occupied by actual settlers at the date of the definite location 
of the said road and still remaining in the possession of their heirs or 

. assigns.” Held, That in order to be entitled to the benefit of said proviso | 
the claimant must. show unbroken occupation of the land on the part of the 

settler, his heirs and assigns, and: that all the occupants had been otherwise 
qualified to make homestead entry, . 


aa DECISIONS: Crrep AND APPLIED. 
United States v. New Orleans Pacific Railway Ceieuy (248 U. S.. 507), and 
United States et al. v. New- Orleans Pacifie Railway Company et al. a 
Fed. 833, 840), cited and applied. _ : 


Watters, First Assistant Secretary: 


~ On December 29, 1932, William Wallace Whatley made homestead 
application for lots 1, 3, 4, and 6, Sec. 23, T.2S., R. 1 E., La. M. 

By decision dated February 16, 1934, the Connnissioner ot the 
General Land Office rejected the application on the srounds that — 
title to the said land is vested in the Crowell-Spencer Lumber Com- 
pany and that the applicant’ i is not entitled to favorable considera- 
tion, in accordance with the holding in United States v. New Orleans 
Pacific Railway. Company (248 U. S. os ). Whatley has appealed 

from this decision. — 

The land involved in Whatley’s. application. 3 is within the primary 
limits of the grant to the New Orleans, Baton Rouge and Vicksburg 
Railroad Company under the act of February 8, 1887 (24 Stat. 391). 
December 28, 1892, pursuant to this statute, the land was ‘patented 
to the New Orleans Pacific Railway Company, successor in interest 
to the New Orleans, Baton Rouge and Vicksburg Railroad Company. 
In successive conveyances :.the land ‘was. transferred by the New 
Orleans Pacific Railway Company to the Kissatchie Land Company, 
Ltd.; ; by the Kissatchie Land Company, Ltd., to E. F. Wesche; and 
finally: ‘on December 20, 1905, by E. F. Wesche to the Crowell: Spencer 
Lumber Company, in hon record: title is vested at the present time. 

The appellant’s claim is based on the following provnicns of the 
~ act of February 8, 1887, supra: | ia 7 . 
| Pr ovided, That, all said lands occupied by actual settlers at the date ‘of. the 
definite location of the said road and still remaining in the possession of their 
heirs or assigns shall be held and deemed excepted from said: grant: and shall | 

be’ subject to. entry. under: the one land: Jaws of :the- United States. . 
| e hae 2. 8 Sai, eee Baan te. 9 ae ae ok io eae es 
_\The.’ Seer etary of the “Intert ior is hereby:. fully. authorized. and, instructed 
# # & to protect any and all settlers on said lands in all their rights under 
- the said. section of this act. : 
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. By both. ial and departmental: decision, the words * occupied 
by actual settlers ” in the above-quoted statute have been interpreted 


to mean settlers. qualified to make entry under the homestead laws. | 


United States. v. New. Orleans Pacific Railway Company,. supra, 

Pennington v. New Orleans Pacific Railway Company. (25 L. D. 61): 

_. It appears that on November.17, 1882, the date of the definite ‘loca- 
- tion of the railroad, the land was Gécupied: by one ‘George Neal, a 
qualified settler. In 1883 Neal transferred his claim to §. H. Knapp, 
~ who was also a qualified settler. Knapp: lived on the land until 1892, 
when-he sold his claim to Sam Haas, who, since he was the.owner 


_. of approximately a million acres of ‘land, was not qualified to make 


homestead entry. Haas, in 1904, sold: hes claim to Willis Whatley, | 
the father of: the applicant, who also was: not. qualified to make © 
homestead entry: In 1922, Willis an Hatley. tr Ane ter oe his interest 
to the present. claimant. | 

Although it is true that, since , the jaa was. wai eseee by a qualified 
settler at the date of the. definite location of the railroad, the issuance 
of patent on December 28, 1892, to the New Orleans Pacific Railway 
Company was erroneous, ie title SO erroneously issued cannot new 
be annulled bécause the time within which such action can be taken, as 
provided in the act of March 2, 1896 (29 Stat. 42), has expired. 
Therefore, the only remedy wicle may be available to the applicant | 
is to have a'trust in his favor declared and enforced under thé au- 
thority of the decision of the United States Supreme Court i in U nited 
States v. New Orleans Pacific Railway Company, supra. 

The question which immediately presents itself i is viliethér. such: a 


trust may be declared and enforced where, although the land was 


occupied | by a qualified settler at the date of the definite location. of — 
the railroad, one or more of ‘the ‘subsequent claimants: were not 
qualified to tials: homestead entry. ne Sa a 
_- This question was considered arid decided: in United : States et al. vz 
New Orleans Pacific Kaitway Company et al. (235 Fed, 833; 840). 
_ In that. case it was held that the equitable right was extinguished 
_ upon assignment to a person not qualified to make homestead entry, 


_and a subsequent assignee, although himself a qualified settler, was : 


precluded from establishing and enforcing a trust.” ‘An extract ‘from 
the decision follows : 08, ote | : ee 


But if at any. time ‘Wiley. Terrel was entitled: to acquire the land in question 
by a homestead. entry, -he relinquished that right. in 1899 by homesteading other | 
land. After he took that step he was. without color of right to challenge the 
. action of the Land Department. in patenting. the land in question to the New | 

Orleans Pacific Railway Company, or. to elaim that’ the land continued.to be 
held in trust for. him, or subject to his homestead right to it; and the: rights of 
the patentee and. its assigns took ‘precedence of any subsequently arising claim 
by an occupant | of a right to acquire the- same land from the Government. 

ae ~The sale to I meCaaet in | 1908 or 1908 did not have the effect of 
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“3 conferring such a right. ‘The assignor.did not possess it;. as, if he had ever 


had it, he had. lost it by abandoning it, and.the assignee was. disqualified to 
| acquire it as a result of his: having already. exhausted his: privilege of home: 
steading ‘land. As the immediate predecessors of the interveners: in. the occu- 


- paney of the land did not possess the right claimed, their sales to the latter 


could not confer it on-them: In short, ‘the claims of the interveners are based 


upon asserted rights which, if they ever existed, -had by abandonment ceased to_ 
exist years. before either of the interveners had any connection with the ae 


in question. 


Fe Applying this acosion o the instant: case it would: appear » that the 


right to establish and’ enforce a trust existed. in George Neal, who 


was a qualified settler, -and in his transferee, S. H. Knapp, who: was 
also a qualified settler. However, neither ree nor Willis Whatley, » 


_ the next successive settlers, was qualified to make homestead entry, 
. and for this reason neither possessed the right to impress the Jand 

with a trust. When Willis Whatley transferred his claim to. the ap- 
pellant. he could only transfer what right and interest he possessed, 
-and, since he did not. possess: the right to. have a trust declared and 


enforced for his peneat the ere cannot be said. to Possess. a 


aright. _ 
For this reason ines mentation a suit. Ay ahs Government in 1 behalf 
of the appellant ‘is not recommmended.. 7 


The appellant also contends that since the fan was - approved to 


the State of Louisiana in 1859 pursuant to the act of June 3, 1856 
(11 Stat. 18), and was not reconveyed to the United States until 


February 24, 1888, the United States did-not have title in 1887 and 


could not have weuited the land to the New Orleans Pacific Railway : 


| ‘Company by. the. act of. February. 8, 1887. In this connection it is 
pointed out that the lands granted to the State of Louisiana-by the 
act of June. 3, 1856, were forfeited by the act of July 14,.1870 (16 
Stat. 277), and by the terms of the act title to the lane revested 


in the - United States at that. time. Therefore, the ees 


advanced by the appellant must be re] jected. 
. The decision of the Commissioner i ; (- 





wate 


: AMENDMENT. OF PARAGRAPH 37. (by OF MINING REGULATIONS s.! | 


- [Circular No. 1337 ] 


-DeparTMENT OF THE Liwvrentor: 
| GENERAL Lanp Orricy, ao 
” Washing gton, DC, October 5, 1934. 7 


Racks Tinreen Srarus LAND OFFICES : 


| ‘Paragraph: 87 (b) of the Mining Regulations (Ga No. 2: : oa 
approved April ll, 1922" (49 L.'D. 15), is amended to read as follows: 


, ADS: Upon application to-make agricultur al entry of. the residue of any original . : 
| lot or legal subdivision reduced by mining claims, and which residue has. been oie 


| Affirm med. a, 


= 
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already. melee: in accordance - -therewith,. the ‘local officers will accept: and 


approve ..the .application: as .usual, if found: to: be. regular. .When -such,-an | - 


is application. is filed for any such original lot or subdivision, reduced: in: available 


. area (by. patented mining clainis but. not yet. relotted. accordingly, or. where > 


a such lot. or ‘subdivision: is affected. by pending applications ‘for mineral patent, 


! 7 - none: of which the. agricultural applicart’ desires to contest, ors ‘Dy approved, 7 . 
surveys .of mining. claims,’ the: mineral: character’ of which : has. ‘been duly - 


. established, ‘the Register: of: the local land: office: will. accept : and. allow : the | 
- application (if. otherwise. regular), exclusive of the: conflict with the mining 

claims. The. Register will. advise this office ‘promptly when the agricultural : 
~entryman is. ready to make ‘final’ proof, whereupon the proper public survey 
office will ‘be advised by this: office of: such mining: claims or ‘por tions thereof | 
as are proper: to: be segregated,. and dir ected. to prepare at once, upon. the. ‘usual. . 
- drawing-paper township blank, diagram of amended - township. survey of. such | 
original lot: or legal subdivision so made fractional. by such mineral segrega-— 


| tion, designating the agricultural por tion. by. appr opriate lot nuinber, beginning a 


with no: 1 in “each section, and giving the area of each lot, and’ will forthwith | 
és transmit one copy. to the local land office and one to this office, 


D. K. Parrorr, — 
7 | | | he Assistant Comanissioner. 
| eer October 5, 1934: | a 
(TY A. Waters, | 
Horst Assistant Secretar ye 


ISSUE oF PATENTS TO STATES TO DESIGNATED SCHOOL 
_ SECTIONS IN PLACE. 7 


| RucuLations 
oe No. 1338] 


_Derarrment OF THE ‘Iyrerror, 
7 Genera Lanp Orrice, 
| | Washington, D. Cs October 29, 1934. 

Ruotermrs, Untien Srams Lanp OFFICES: a eo 
The Act of Congress. approved June 21, 1984 (Public No. 440-7 3d 
Congress), entitled “An. Act. Authorizing the Secretary of the In- 
terior to issue ‘patents to the numbered school. sections, in place, 
& granted to. the States. by. the. Act: approved February 22, 1889, by the 
Act. approved. J anuary. 95, 1997 Ma Stat. at and bya any: nies 
Act. of. Congress ” , reads. as follows: Bates pis as ca 
.. That the Secretary of the: Interior shall ‘upon the, application: nee a : | Staite. cause. 
- patents to be issued to. the numbered, school sections in place, granted. ‘for..the | 


— support. of . ‘common schools DY the Act approved, February (22, 1889, by. the Act | 
| approved January 25, 1927 (44 Stat. 1026), and by any, other Act. of Congress, 


that have been. ‘surveyed, or: may her eafter. ‘be surveyed, and’ to which ‘title: has 


vested or may hereafter vest in the grantee States, and’ which have ‘not’ been’ 


" | reconveyed to the United. States or exchanged with the. United . States: for: other 


lands. . Such patents: shall. show the. date. when title vested in the: State and the: 
. extent to which the lands are subject to rior ‘conditions, limitations, easements, " 
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or: rights; : if any. in ‘all inquiries as to thie: ‘character ‘ot the land ‘for: whieh 7 
patent ‘is seuent the mace } shall ‘be: determined as, 3. of ene date when the: State's 7 


sad title attached. 


* The purpose. of its act i is to} pr ovide the Sige ‘upon. applibatioit : 
with evidence of title to the designated school secon lands granted — 
by: the enabling acts, by the Act of January 25, 1927. (44 Stat. 1026), 
and by any other act of Congress. The words « and by any other Act 
of Congress” are construed to embrace ally: grant or grants of num- 
bered school sections in place made to any of the public- -land States. 
There. will be no filing. or: conveyance fees required on the: part of | 
| the States-in: connection with the oe of ano sections. in aes | 
Under this act. a 7 | 
~The act places no limitation” upon thie areas which may be applisd 
- for under one. application. No fixed, rule i is necessary in regard to the 
‘area which. may. be: included in any. one patent. . This matter will - 


be handled i in. such manner as will ‘permit the -best results from an a 


: administrative standpoint. Pe 

Application for: patent ne i: filed in the ieee inna office 
where the land is located and when-so filed you, will assign a-current 
serial number thereto and transmit. the application immediately to. 
this office with a detailed report as to any conflict or adverse claim . 
that may be found of record. Where there is no district land office, 
the application should be: filed in this. ones: after, which at, will be 


| given a current G. L. O. serial number:: 3 = 
An applicant for patent under this act call bé ceniiveds to publist et 
notice of its application, at its own. éxpense, in a daily, weekly, or — 


-semiweekly. paper, published. in the. vicinity of the land, once each 


week for five consecutive weeks, and to furnish proof thereof. by 


affidavit of the publisher or foreman of the newspaper employed. AD 

copy of such notice will be posted j in the district Jand office, or in this 

office, and remain so ‘posted during the entire per iod of publication. , 
_ Notices for publication will be pr epared by: the Register, or by this 
nue office, and will be transmitted to the proper State official for publica~ 
tion in. the paper designated. “Where publication i is made in a ‘daily 


paper, the notice: should appéar’ in the Wednesday issue. for five -— 


consecutive weeks; if in a semiweekly paper, in either issue for five 
consecutive : weeks. The notice ‘should require persons ‘asserting 
claims to any of the lands advertised to file protest: or notice of their 
claims in the district: land office, or in this office, within thirty days 
from the date of last. publication, in order to receive proper consid- 
eration before the issuance of patent. Protests or contests should. 
be transmitted to, this office, with the. evidence of f. publication, at the a 

| expiration of such thirty-day period. oe a 
- Determination: ofthe date when. title vested’ In: the: Stats ane of 
* prior conditions, limitations, easements, or mene if any,” to which el 2 


A 
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the land! is wali will be. ‘asderta ined: rok the records - in. this 
_ office and in the Geological Survey, ay ieee mention of. such 
| a made-in the patent.» bare Ne tang 
+ You will give these Pepuladions the widest possible publicity with- 
out expense to the Government. eS He 
~ Should. hearings bevordered the oe will be aceecsed coe the. 
7 parties t thereto’i in the: manner eats My the Rules of Practice. 


Frep W. Jounson, 
: Commissioner. 
b aauedcct Oxsber 19, 1984: 
TT. AL Watters, — 
_ First Assistant Seaieiaie, 


LAND EXCHANGE wITH STATES UNDER TAYLOR, GRAZING Acr 
- Opinion, October 25, 1935 


- TayLor ‘Guaame Acr Lanps—Excn nem ‘OF LANDS Wirn Seares—Dory AND 
AUTHORITY or SECRETARY OF THE INTERIOR. 


- Section. 8 ot the. Taylor Gra azing. Act. (48 Stat. 1269, 1272). authorizes such 
£5 exchanges of State lands for public lands.as will benefit. the public interests 
_-in control of. grazing on: the. public range under. said act. Determination of 
wee whether ‘such interests will be. benefited by. a proposed exchange is: to, be 
made by. the Secretary of the Interior. = 


‘TAYLOR Grazing ‘Act ‘LANDS —AUTHORITY or THE ‘SECRETARY, OF ‘THE ‘INTERIOR— 
-EXcHANGES—REcULArions. oe ae eae ea i 


Under the. authority conferred ‘by section 2 of the ‘Taylor Grazing Act, ‘the 
- Secretary of the Interior is empowered ‘to make rules and regulations and 
u to. do any. and. all things necessary to accomplish . the purposes of. the. ‘act, 
. including those. of section 8; and in the exercise of this authority he may 
| - promulgate regulations. governing the exchanges of lands: authorized by, 
so section 8,. determine the form. of. applications,. the manner of their pre- 
_ sentation, and. the ‘Procedure Py, which they should. be. considered and 
‘Tuled, upon. | = | bic, cian, aa “ae- ti na oe - . 
‘Taytor Grazina Acr Laxps—HxouaNons—Sronocamive, ‘Brrscr OF Avericatron 
TO HXCHANGE-—REGULATIONS. % i Beet 4 gs 
"Applications, properly filed by. States to exchange State lands within a. ‘Taylor 
Act grazing. district: for other public lands, ‘may. be. given the: effect..of 
| -segreg gating the’ lands applied for from further disposition under the public 
soto land laws ‘pending disposition of tle applications; but the ‘selected lands : 
may uevertheless be included in a ‘grazing district, authority - ‘to ‘do so 
| being » an: ‘integral. part -of «the Secretary’ Ss: ‘power to: determine’ whether: a 
+. ° spr oposed exchange. will benefit. the public: interests | in regulating grazing: on 
mes the public range under the: Taylor. Gr ‘azing, Act... Oe ae 


Manco, Solicitors: ie tad 


“Section 8 of the Taylor’ Gass Act b (Act. of Jae: 28, 1984, ag 
Stat. 1269, 1272) makes limited Poe for exchanges ‘of privately - 
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owned! and: State lands for public lands. Several- States have ‘sub- 
mitted: or. are preparing to submit applications. for land: exchanges 


under this section; and on October 4 you requested my opinion upon - 


“ the effect.of filing of such applications for exchanges not. only from 
_ the viewpoint of the State but. from the Government:as. well.” . You 


also requested: my opinion: “* as to whether such. applications for. ex- 


change by the State filed in district land: offices have the effect: of 


_ segregating the land from any further disposition and whether the — oe 


_jands included in these exchange ap PEC aone © can ie > included na -- 

grazing district.’ an 7 ae 

| | ; | I 

The opinion requested depends upon analysis, ag thterpretation of 
section 8 which, insofar as. pertinent ‘here, reads as follows: — 

SEC, "BS That’ “where: ‘such’ ‘action: will promote: the ‘purposes: ‘of ‘thie: distiict, or 

facilitate its administration, the Secretary is authorized and directed to accept 


on behalf of the United States any lands ‘within the exterior ‘boundaries of a 
district. as a. gift,. or,. when, public. interests. will be. benefited. thereby, he .is 


‘authorized and directed to accept. on. behalf, of. the. United States, title. to any 


privately owned lands within the exterior boundaries of said grazing district, 
and ° in exchange therefor to issue patent for’ not to exceed an equal value. of 
surveyed grazing district land or’ of | unreser ved: surveyed. public land in the | 
same ‘State or within: al distance’ of not more than fifty milés within the’ ‘adjoin- 
ing State nearest’ the base lands. Provided; That before any ‘such’ ‘exchange 
shall be effected, notice of the contemplated ‘exchange, ‘deseribing the’ Iands 
. involved, shal]. be published by.. the. Secretary. of the. Interior once. each. week 

for four successive weeks in some newspaper of. general circulation in the 
- county or counties in which may be situated. the lands to. be accepted, and. in 
the game manner in some like newspaper published in any county’ in which may 
be situated any lands. to. be: given in such exchange ; lands conveyed: ‘to the. 
United. States under. this Act’ ‘shall, upon acceptance’ of title, become public» 
lands and parts of the grazing | ‘istrict within whose ‘exterior “boundaries they 
are located > * Upon application of any State to exchange lands within 
or ‘without the pointes of a sr azing district: the Secretary of. the Interior is 
authorized and directed, in the manber provided for the exchange of ‘privately 
owned lands in this section, to proceed with such exchange at the earliest prac- 
 ticable: date. and to cooperate fully with the State Lo that’ end. but 3 no’ ee shall | 
be permitted to select lieu lands in another State. Cee neat ee 


“It is: clear, upon. reading section 8, that | ity is an Gates al iar of 
io ihe act to regulate grazing on the public lands, adininistration of 
: which 4 is placed i in the Secretary of the Interior. This'section author- — 
jzes and directs. the. ‘Secretary to accept on behalf of the United . 


: States gifts. of. land’ within’ the exterior: boundaries of a. district oe 
“where such action: will promote the purposes: of. the district or 


facilitate its administration,” © ‘It-authorizes and’ directs: ‘the Secre-- 
tary to exchange for ‘privately owned land within «a, district. other _ 


land in. the district or in the same State -or the State. nearest to. the ~ . 


7 - district. . ‘when public interests will. be. benefited 1 there D, : Binally, ag 
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rt ‘authorized and directs: the Secretary ‘to excharige. for State lands 
within or without: a: district public lands within ihe: State applying, 
“in the manner provided. for the exchange of privately. owned lands 
in this section.” This section thus authorizes and. directs. acceptance 
of gifts and’ land. exchanges): when .the proposed gifts or. exchanges 
_will benefit: the. public interests which are enunciated in the Taylor 
Grazing: Act. and -are served ‘thereby. It cannot be doubted that 
Congress therein authorized only those exchanges which will benefit 
the public interests in regulation of grazing on the public range 


under the Taylor. Act. Exchanges other than these: would be without: _e 


legal. authority. : i er a re : os 
_» Also, it cannot be doubted tice ehethée a Donec deci ail , 
benehit the public interests involved.is ‘a matter for determination by: 


_ the Secretary of the Interior. In the leading case of Bishop of Nes- 


qually v. Gibbon (158 U. S. (155, au o the Supreme Court of the 
‘United States stated : 


It ‘may be laid down as a general rule that, in the absence of Some specific 
provision to: the contrary in respect to any particular grant of public land, its 
administration’ falls “wholly and absolutely: within the jurisdiction of the 
Commissioner of the General Land Office, under the supervision of the Secre- 
tary: of the Interior, It. isnot necessary that with each grant.there shall. go. 
a direction. that its. administration shall be under. the authority, of the land 
depar tment, qt falls there unless there is express direction to the contrary. 


This leading case was. followed i in Cosmos v. Gray & be Co. (190 
U.S. 801, 809) in which the court said: : 

- Unless: taken ° away: by | some affirmative: provision of the law, the Land 
Department ‘has jurisdiction over the subject. Catholic Bishop.. v.. Gibbons, 
158 U.S. 155, 166, 167. ‘There is no such law, and: we must hold. that the Land 
Departinent has full jurisdiction. over matters involving the right of parties 
to a patent for lands: selected under that ‘act (June A, 1897, 30 Stat. ti, 36) in 
lieu of lands relinquished in a for est reservation. 

This general rule. has regularly been recognized and applied’ by 
the court. Johanson v. Washington (190 U. 8. 179, 185) ; Burke v. 
Southern Pacific hy. Co, (234 U. 8, 669, 684) ; Cameron. v. United 
States (252 U.S. 450, 460, 462). Upon, the same authority it is. for 

the Secretary to determine that the. lieu lands selected do: not exceed : 
the. value of the lands offered for exchange. 7 ae es 

Furthermore, it. is clear that the last sentence of ection 8, which - 
, makes provision. for exchanges of State land, is an integral part of - 
the section. Congress provided that States ‘could. offer base lands. 
“within or without, the boundary of a grazing district ”, whereas 
| it authorized exchange of only those private lands which: are located 
within a grazing district. On the other hand, there is provision that — 


“no. State shall be permitted to select lieu lend: in another State”, - 


whereas heu lands. alae ans for: privately owned lands may be i 
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cated “ within a distance of not: more ins fitty miles. wen the 
adjoining State nearest the base lands.” Aside from these. provisions 
peculiar to exchanges of State lands, Congress provided that. these 
exchanges should be made “inthe manner provided for the exchange 
of privately owned lands in this section.” As:shown in the preceding. 
paragraphs, this manner of exchange requires a determination by the 
Secretary of the Interior of the question whether the exchange ap-. 
plied for will benefit the public interests, 

| In view of the foregoing; it is my opinion that section 8 authorizes 
oty those exchanges of State lands which will benefit the public 
interests in control of grazing on the public range under the Taylor 
Act; and that it is the duty of the Secretary of the Interior, upon 
the filing of a proper’ application, to determine ss the public 

interests will be penenited Py the proposed exchange. Ps os “S 


nm. 


‘The form of applications, the manner in which they shoud be 
presented, and the procedure by which they should be considered and 
ruled upon are matters. for administrative determination. Section 2 
of the Taylor Grazing Act confers upon the Secretary of the Interior — 
power ‘to make rules and regulations. and to do any and all things 
- necessary to accomplish the purposes of the act, including those 
of section 8. He may, therefore, promulgate regulations governing 

_ the exchanges authorized by section 8.’ | 
The segregative effect of pr operly filed eoplientone: 1s alse a. aasten 
for administrative determination: Departmental. decisions in cases 
involving school land indemnity selections by States and indemnity 


& selections by railroad ‘companies show that applications — properly 
filed may be given the effect. of segregating the land selected from. any - 
further ‘disposition under the public land laws, pending disposition 


of the applications. (34 L, D. 125 34 L. D. ‘119; 45 L, D. 17; 45 
L, D. 585; 46 L. D. 109.) © 

It should be noted, however: that if such aetocive effect is 
given to. applications for exchange, yet the selected lands may be 
included in a grazing district. The power to include such lands in 
a grazing district is an integral part of the Secretary’s power to 
‘determine whether a proposed exchange will benefit the public inter- 
ests in regulating grazing on the public range under the. Taylor 
Grazing A.ct. 

The foregoing analysis and interpretation of section 8 adequately 
answers, I believe, the questions presented for my opinion, 

- Approved, October 25, 1984: | 

Oscar L. Charman, _— 
| Assistant ae 
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"Decided October. 25, 1934 


- Minaar tiene cone PROSPECTING Penwit—Avrioury OF SEORPTARY | OF THE 
INTERIOR. : . ) a. | ae : te eatin | 
"The Secretary. of the Interior: has discretionary authority ‘over the issuance 
<> of permits to prospect for coal, and in the exercise of this authority may 
- decide, in.a given case, that no permit. shall be. issued. | , 


. saiiiies Lanps—CoaL PROSPECTING PERMITS—APPLIOATIONS. 


Where potential. production of. coal mines already opened. within a given 
‘area is in excess of demand, further. applications for permission to per ospeet 
3 are for the time. being properly denied. 


. MINERAL Lanps—APPLICATION FOR Prospicrine Pravrr—Ricus. OF APPLICANT. | 


The mere filing of an application for a pr ospecting permit does not give the 
| applicant any right as against. the ‘Government, but. merely a prior right 
“over any subsequent. applicant, the Department involved . being under no 
obligation to-issue a Derent if it is in. the eeenera interest that. no o permit: be 
" issued. 3 : 3 bee. nae 2 . 


Minerar ieig Aveo FOR PRosPiorane . ‘Pumyxr—EixrENprroRus “Maps 
PRIOR TO APPLICATION—EQUITABLE RIGHTS. 


‘Expenditures in. connection with | the land. made a an avlicait for permit 
before the granting thereof | are. at his own ‘isk and establish no equity 
. obligating the Department to grant a permit, 


Wanrmis, First. Assistant Secretary: 


—Ond anuary 5, 1934, D. E.J enkins filed 2 an: inap oieation fot ¢ a cea 
to: prospect for coal: upon all of Secs. 1, 11, and 12, T. 22'S. R.4E., 
Wi Sec..6, and W14 Sec. 7, T. 22'8., R. ‘B: E., 5. E. M. , Utah, contain- 
ing: approximately 2,560 acres. : On March: 19, 1934, ie filed'a wets 
mental: showing as to the need for additional -pr oduction: of coal... 

On June 19, 1934, the Director of the Geological » Survey, ‘atler 
consideration’ of: the’ full record, made a 4 veport: and ‘Tecommendation 
as ‘follows: pre Oe a aS age ae ae Pe . | 56 

‘The records of the ‘Geological survey indicate that’ he: gehen available to 
the land applied for can be reasonably supplied ‘from mines: ‘already opened. 

Accordingly T ‘recommend that the application: for a coal - Bi at Pert 
‘be held for rejection. Bs Peeis ae ha Pie eat a tage Se 
In a decision of June Pra 1934, ie Commiecicnee of ite General _ 
*e Land Office held: the. application fon re} jection, .pursuant to the report 
and recommendation above quoted. ‘The applicant has. appealed 
upon stated grounds as follows:~ : : 


1. The Commissioner erred in holding that the Gppleunan, was 
subject to the departmental instructions ‘of January 24, 1934, because 
the application was filed prior to that: date and the applicant had 
established an poy rouge ne expenditure of more than eas for 
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séolepioal work and advice and legal assistance in connection with 7 
the application. | 
2 The Commissioner and the Geological Survey erred i in holding : 

that it was a fact that an additional coal mine was not needed. : 

3. The applicant is entitled to the issuance of a permit for. ate 
lands in his application under existing laws and regulations. He is 
entitled to a. hearing to present: proof of. the correctness of the 
| allegations Se in his pepe that; an additional oF mane ds s | 
needed, . | aa | 

The. Sena S of the Interior has aises senaey: athenty In the | 
issuance of permits. He may decide that no permit should be issued. 
In this situation the mere filing of a permit application does not 
give the applicant any right against. the Government. He has a 
prior right over any subsequent, applicant, but the Department is 
under no obligation ‘to issue a permit to him if it is in the general 
interest that no. permits. be issued. See: United. States v. Welbur 
(283 U.S. 414). If the applicant made expenditures in connection. 
with the land before he had any rights through the gr anting of a 
‘permit he did so at his own risk. No equity which would obligate 
the Department to grant a permit was ‘established. 

In ‘the appeal no additional facts are alleged. It i is well known 
that the potential pr ‘oduction of coal mines already. opened in Utah 
cannot be disposed of. There is no ground for stating that the 
Director of the Geological Survey erred in reporting that: there was 
no need. for an additional coal mine. .. Numerous. applications have 
been filed for the maximum area of coal prospecting lands in Utah, 
and the same general arguments appear to be advanced why. permits 
should be gr anted:’ On the other hand, many -of: those who: have 
been: granted leases are asking for relief because. they can. find no 
market for their coal. 7 

As has been shown above, ihe. spies Wes. no: iegek Fight. to 
demand that a permit: be issued. In the general. ‘interest: of the.coal 
| industry, perinits or leages are not being issued unless need therefor | 
is shown, . None. has been satisfactorily shown. here, nor has there 
been any showing which would warrant ordering. a hearing. . | 
— The decision ee from 3 is | Armed 





"POWERS oF INDIAN ‘TRIBES 

| Opinion, October 25,. 1934. = = | 
INDIAN ‘TRIBES—ORIGINAL ; Srarus.. : ae 
“The Indian tribes were or icinally. vavandad as enjoying: , full powers of sover: 
nes 2 eignty, internal and external, dete moni See enti gut 2 
INDIAN. ‘TRIBES—TERMINATION OF Exrern an Sovmanrowry. pak ay 

Conquest has terminated the external powers of sovereignty of ‘the Indian 

tribes, | 
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INDIAN Perea — Trait Ad, SOVEREIGNTY, 


_ Conquest has brought the Indian tribes nae the control of Gonereae: ‘but | 
except. as - Congress has expressly restricted or limited. the internal powers: | 
of sovereignty vested in the Indian tribes such powers are still vested in. — 
~ the respective tribes and may be exercised apy their duly constituted organs | 
of government. - es | : | 


INDIAN ‘Trrees—InrerwaL Sovmeronty—Erner, OF “STATUTES. AND TREATIES. 


The acts of Congress which appear. to: limit ‘the powers of an Indian tribe | 
- are not. to be unduly extended by doubtful inference. 


INDIAN TRIBES—INTERN AL SovereiaNTy—ErrEor OF ADMINISTRATIVE ‘Acrton. 


Attempts of administrative officials to interfere in the exercise by the Indian 
tribes of their powers of self-government, or to supplant tribal authorities’ 

in the administr ation. of these powers, have not terminated or impaired the 
legal rights and powers vested in the various Indian. tribes. - 


"3 Invran TRIBES—FORM OF GOVERNMENT. 


| It is the prerogative of any Indian tribe to determine its own ‘form of govern-, : 
~ ment. 28 ne 


| INDIAN ‘Teoms—Memeensme. 


It is within the power of an Indian ‘tribe i determine siea own . membership, : 
_ but such power is subject. to the supervision of the Secretary the Interior, | 
where rights to Federal property are involved. | ; 


Inpraw. TRIBES—DoMESTIC RELATIONS——INDTAN Custom Mareracn AND Divorce. 


‘The domestic relations of members of an Indian tribe are subject to. the 
customs, laws, and. jurisdiction of the tribe. a 


a INDIAN. ‘TRiBES—DESCENT AND DISTRIBUTION OF PROPERTY: 


Except with respect to allotted lands, ‘the inheritance laws and customs. cof i; 
the Indian ‘tribes are still of euprcHe authority. . | 


Pa: | 


INDIAN ‘TrrBes—Powrr OF TAXATION. i 


: Among the. powers of sovereignty vested in an Indian tribe is the power. to 
tax members of the tribe and nonmembers accepting privileges of trade or. 
residence, ‘to. which taxes may. be attached as. conditions. - a : 


INDIAN: ‘Trrees—Exccusion OF NonMeMBmns: FROM TERRITORY.” 


An Indian tribe’ may, ‘éither in its capacity as landowner ‘or in. the exercise’ 
‘of local self-government,. exclude from: the territory ‘subject to: the juris-: 
~ diction of the tribe persons who are not members of ‘the. tribe, except where 


such. persons occupy reseryation lands. under lawful pueorey: 
Inpran Terpes—TRIBAL PROPERTY. . eu | 


‘The powers of an Indian tribe over tribal property" are no less absolute: 


than the powers of any property owner, save as restricted by general. acts. <a 


Of Congress restricting. the alienation. or leasing of. tribal property, and | 
‘particular acts of Congress designed to. contr ol the disposition of particular: 
funds: or: Jands. | = | . a8 


, Iypran, Terms—Rrenrs ¢ oF “OcourANcy. IN ; Treas, LaNps. 


“Occupancy. of. tribal land by. members of the tribe. ‘does not create any vested .. 
"rights in. the: occupant As. against the tribe, and such occupancy ° ds: SUD IEC: 
‘to whatever limitations the tribe may see fit to impose. | 
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INprAN TRIBES—J URISDICTION ovm ‘PROeEnty OF ‘Munpmns. 
It is within the sovereign powers of an Indian tribe to adopt police regula: | 
tions. governing the property. and contracts of menibers. of the tr ibe. . 
-Inpran ‘TRises—ADMINISTRATION or J USTICE. | 3s 


The judicial powers of a tribe are coextensive with its legislative or execu- 
tive powers, and, except as criminal or civil jurisdiction has been trans- 
ferred by statute to ‘Federal or State courts, ‘plenary civil and criminal — 

- jurisdiction rests with the duly constituted authorities of the Indian tribe. 
Such authority is not destroyed or limited. by administrative action of. the 
Interior Department in the establishment and operal.on of courts of Indian . 


offenses, | 
INDIAN Tarpes--SUPERVISION OF FEDERAL BMPLovens. 


_ Although the power to supervise Federal employees is not ¢ an inherent power 
of Indian tribal sovereignty, it is a power which is specifically granted to — 
the Indian tribes by Revised Statutes, section 2072 (U. 8. Code, title 25, 
sec, 48), subject to the discretion of the Secretary of the Eater 


INDIAN TRIBEsS—PowERS—SPECIAL RESTRICTIONS. 


~The foregoing powers are vested in the various Indian tribes under existing 
law, except as modified for particular tribes by special treaties or by. 
special legislation. : 
STATUTORY ConsTRUCTION—AOT or JUNE 18, 1934—*‘ Powers Now Vesrep 1 In ANY 
INDIAN TRIBE OF TRIBAL COUNCIL BY ExisTine LAw.” 


“The foregoing enumerated powers, vested. in the Indian tribes prior to the 
enactment of the act of June 18, 1934 (48 Stat. 984), are safeguarded and - 
protected by section 16 of this act, and the manner of their exercise may 
be expressly defined or limited by the terms of a constitution adopted by 
the tribe and approved by the Secretary of the Interior pursuant to section. 

"16 of the act of June 18, 1934 (48 Stat. 984). 


SUMMARY 


Under section 16 of the Wheeler-Howard Act (48 Stat. 984, 
987) the.“ powers vested in any Indian tribe or tribal council by 
existing law” are those powers of local self-government which have 
never been terminated by law or “waived by treaty. Among these 
powers are the following: _ 

1. The power to adopt a form of government, to create various» 
Gfiiees and to prescribe the duties thereof, to provide for the manner 
of election and removal of tribal officers, to prescribe the procedure of 
the tribal council and subordinate committees or councils, to provide — 
for the salaries or expenses of tribal officers and other expenses of. 
public business, and, in general, to prescribe the forms through which 

the will of the tribe | is to be executed. | 

2. To define the conditions of enbeeiie within the ave. to pre- 
scribe rules for adoption, to classify the members of the tribe and to 
grant or withhold the right of tribal suffrage, and to make all other 
| eet rules mance regulations enue the: oe of oe | 
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tribe so far as may be consistent with existing acts of Congress © 
| eryerns the enrollment and property rights of members. 
3. To regulate the domestic relations of its members. | 
_ 4, To prescribe rules of inheritance with respect to all personal | 
pion and all interests in real ane other than A regular allot- . 
ments of land. : 
8, To levy anes. fees, or taxes upon ae cata: of the cribs and . 
wpon ngnmisiihers residing or doing any business of any sort within 
the reservation, so far as may be consistent with the power of the 
_ Commissioner of Indian Affairs ever licensed traders. © 3 
_. 6. To remove or to exclude from the limits of the reservation. non- 
members of the tribe, excepting authorized Government officials and 
ether persons now occupying reservation lands under lawful author- 
ity, and to prescribe appropriate rules and regulations’ governing 
such removal and exclusion, and governing the conditions under 


which nonmembers of the tribe may come upon tribal land or have 


ie dealings with tribal members, providing such acts are. consistent 
with Federal laws governing trade with the Indian tribes. 33 
7. To regulate the use and disposition of all property within the 
| Garcdicuan of the tribe, and to make public expenditures of tribal 
funds, where legal title to-such funds lies in the tribe. ; 
‘8. To administer justice with respect to all disputes and offenses. ca 
of or among the members of the tribe, other than ne, ten. major i 
crimes reserved to the Federal courts. 


_ eee LO: prescribe the duties and to regulate the conduct. of Federal : 7 
employees, but only insofar as such powers of supervision may. be. - 


expressly delegated ae the Interior oem 


Maxcorn, Solicitor: | | 
_ My opinion has been requested on ‘the question. of what powers may 
be secured to an Indian tribe and incorporated i in its constitution and 
by-laws by virtue of the following phrase, contained in section 16 of 
the Wheeler- Howard Act (48 Stat. 984, 987) : - 

In addition to all powers. vested in any Indian tribe or tribal council by 
- existing law, the constitution adopted by said tribe over also. Vestc Ff, 2 a4, 
{Italics added. ] | 2 ee | | 2 
The question of. what powers are <ectad in an Indian tribe or 
' tribal council by existing law cannot be answered in detail for each 

Indian tribe without reference to hundreds of special treaties and 
- special acts of Congress. It is possible, however, on the basis of the 
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reported ¢ cases, ihe written opinions of the various executive depart- 2 


ments, and those statutes of Congress which are of general import, 
to define the powers which have heretofore been recognized as law- _ 
fully within the jurisdiction of an Indian tribe. My answer to the — 
propounded question, then, will be general, and subject to correction — 
- for particular tribes in the light of the treaties and statutes affect-— 
ing such tribe wherever such. treaties. or statutes contain peculiar 


provisions restricting or enlarging the general aninerty of. an Indian 3 


> tribe. 3 

“In analyzing the meaning of the plikase 4 in question: At note that | 

- the general confirmation of powers already recognized. 1s found in- 
conjunction with specific grants of the following powers: “ To em- 


ploy legal. counsel, the choice of counsel and fixing of fees to be —_ 


subject to the approval of the Secretary of the Interior; to prevent 
_ the sale, disposition, lease, or encumbrance of tribal. lands, interests 

in lands, or other tribal assets without the consent of the tribes and 
to negotiate with the Federal, State, and local governments. ee 
Furthermore, when a eenstitation has been adopted by a majority 
of the adults of an Indian tribe or tribes residing on the same reser- 
vation, the Secretary. of the Interior is directed to “advise such, 
tribe or its tribal council of all appropriation estimates or Federal 
projects for the benefit of the tribe prior to the submission of such 
estimates to the Bureau of the Budget and the Congress.” 

I note, also, as relevant to the question of construction, that one of 
the stated purposes of the act in question is “ to grant poten rights 
of home rule to Indians.” | 

I assume, finally, that any ambiguity in the phrase. ee I am 
asked to interpret ought to be resolved in accordance with— 
*  * the general rule that statutes passed for the benefit of dependent 
Indian tribes or communities are to be liberally construed, doubtful expressions 
being resolved in ‘favor of the Indians. Alaska Pacific Fisheries v. United 
States (248 U. S. 78, 89)... 

And see, to the same effect, Seufert Bros. Oe: v. United ies! (249 7 

“0S: 194) ; Choate v. Trapp (224 U. 8. 665) ; Tones v. Meehan (175 

; Ue de 7 a 

| Bearing eas egaeidetations in ina. I ave no cone dat the 
phrase “ powers vested.in any Indian tribe or tribal council by exist- 

ing law” does not refer merely to. those powers which have been ~ 


| specifically granted by the express language. of treaties or statutes, — 
but refers rather to the whole body of tribal. powers which courts 
and Congress alike have recognized as properly wielded by Indian | 
_ tribes, whether by virtue of specific statutory grants of power or by 


-. virtue of the original sovereignty of the tribe insofar as such sover- _ 


. eignty has not been curtailed by restrictive legislation or surrendered — | 
by treaties. ‘Had the intent of Sone been. to himit the eo of 
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an. inte ike to those previously g granted. by special legislation, it. 

would naturally have referred to “ existing laws” rather than “exist- _ 
ing law:” as the source of such powers. The term “law ” is a broader 
term than the term “laws” and includes, as well as “laws”, the 


materials of judicial decisions, treaties, constitutional provisions ‘ane a 


practices, and: other sources controlling the decisions of courts. Fur- 
thermore, it was ‘clearly not: the purpose of Congress. to narrow the 
body of. tribal. powers which have her etofore been recognized by the 
courts. It would therefore be contr ary to the manifest intent of the 
act to interpret. this phrase in a narrow. sense as: referring only to 
express statutory grants of specific. powers. - : | 

_ Perhaps the most: basic principle of. all Indian law, supported: by 
a host of decisions hereinafter analyzed, is the principle that those 

powers which are lawfully vested im an Indian tribe are not, in gen 
eral, delegated powers granted by express acts ‘of Congress but 
: rather inherent powers of a lanited soverergnty which has never been 

extinguished. Each Indian tribe begins its: relationship with the 
Federal Government as a sovereign power, recognized as such in. 
_ treaty and legislation.. The powers of sovereignty have been limited 
from time to time by special treaties and laws designed to take from 
the Indian. tribes control of matters which, in the judgment: of. Con- 
“gress, these tribes could no longer be safely permitted to handle. The — 
statutes of. Congress, then, must be examined to determine the limi- 
tations of tribal sovereignty rather: than. to determine its sources or 
its positive content. What is not expressly limited remains within the 
domain: of. tribal sovereignty, and therefore: properly. falls within — 
the statutory category, “ powers vested j in. any .. Indian tribe or "tribal 


me ae by existing law.” 


The acts of Congress which. appear +to. ate: the powers: ee an cIh- 
dian tribe ‘are not to be unduly extended by doubttful inference. . 
What ‘was said | in the: case a In re. Moyet Cae U. 8. uae: is still : 
perenet a: 7 


The: polity of Cont ess. : has svidentiy edn” to vest -in y the: inhabitants ‘of: the 
Indian: country such power: Of self-government as was: thought to be: consistent 
with the safety of the white ‘population. with which they’ may: have come * in 
éontact, -and to’ encourage them as far as. possible in raising themselves ‘to our: 
standard of civilization. We are bound to recognize. and respect ‘such policy and 
to construe the acts of the leg gislative authority in consonance ‘therewith. ciate: 
Boe PP. Cree | ce ee rc ee ce ee a eee eee 


Tm Denivaniow | AND Score 0 or Inpta Tamar, Pownrs — 


Fi ol thd éarliegt: years of ‘the Republic the Indian. tiie have 
been recognized as “ distinct, ‘independent, political communities ” 
| (Worcester v. Georgiay 6 Pet. 515, .559), and, .as such, qualified. to - 
exercise oven of self- “government, not by virtue. >of any: delegation 
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of. powers from: the Federal.-Government but: rather by reason of) 
their. original: tribal. sovereignty. Thus. treaties and statutes’ of 
‘Gongress have been-looked to. by the courts as limitations upon 
original tribal powers, or, at most, evidences of recognition of such 
powers, rather than as the direct: source of tribal powers. This is but 
an application of the general principle that “It is only by positive 
enactments, even in the case of conquered. and subdued nations, that 
their laws are changed by the conqueror ’ ea Vic De 
—~§ Ala. 48,. 51, upholding tribal law of divorce): i : 

In point of form it is immaterial whether the powers of an coe 


Bo are expressed and exercised through customs handed down by _ 


word. of mouth: or through written constitutions and statutes. In 
either case the laws of the: Indian tribe owe their force to. » the wall 
of the members of the tribe. 9 4 | ns — 
‘The earliest complete expression of these pelieipies’ 1S found in. 
th case of Worcester v. Georgia (6 Pet. 515). In that case the State 
of Georgia, in its attempts to destroy the tribal government of the 
Cherokees, had imprisoned a white man living among the Cherokees 
with the consent of the tribal authorities. The Supreme Court of the 
United States held that his imprisonment was in violation of the 
Constitution, that the State had no right to infringe upon the 
Federal power to regulate intercourse with the Indians, and that the 
Indian. tribes. were, in’ effect, wards of the Federal Government 
entitled to exercise their own inherent rights of sovereignty so: far 
as might be consistent. with ae law. The court declared, per 


Marshall, C. J.: 


The Indian ‘nations had always been considered as aistinet, “Independent, 
political communities, * * (at p. 559). . - 

* #:. * and the settled doctrine - ‘of the law. of nations is’ that: a weaker 
power does not surrender its independence—its right. to self-government—by 
associating. with a stronger, and taking its protection. A weak: state, in order | 
to provide for its safety, may place itself under. the protection of one more 
powerful, without stripping itself of the right ‘of government, and ceasing to 
be a, state... Examples of this kind are not wanting in. Burope. . “Tributary 
and feudatory. states.”, says. Vattel, “do not thereby cease tobe sovereign. and 
independent States, so tone as. self-government, and sovereign. and independent 
authority, are left in. the administration of. the. state.’. At the: present day, 
more, than one state may .be. considered as holding its right of ely SOME eny 
under the guaranty. and. ‘protection. Of: one or. more allies. i 
The Cherokee nation, then, is a distinct community, occupying oe own ere 
tory, with boundaries accurately described, in which the laws of Georgia can 
have no: foree, and which the. citizens of Georgia. have no right to enter, but 
with the assent of the Cherokees themselves, or in conformity with treaties, 
-and with the.acts of congress. ‘The whole intercourse between. the United States: 
and this nation, is, by: our constitution and laws, vested in the Government 
of the United States. The act of the state ‘of Georgia, under which the plaintiff 
in a. ‘was prosecuted, is, ‘consequelitiy void, and the judgment a nullity. 


* (At pp. 560-561, ) 
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In thie recent case of Patterson v: Council of Seneca Nation (245 
N. Y. 433, 157 N. E. 734) the New York Court of Appeals gave care- 
ful consideration to the present status of the Seneca tribe and of its 

legislative and judicial organs of government. . Reviewing the rele- 
vant Federal:- cases, the court: reached the conclusion: that the powers 

which the Seneca Council and the Seneca Peacemakers’ Court sought 
to exercise were powers derived from the sovereignty of the Seneca 
- Nation, and that no act of New York State could diminish this sov- 
; ereignty, although proper legislation, enacted at the request. of the 
- Indians themselves, might supplement the provisions of the tribal con- _ 

stitution. =e reviewing the relevant State legislation, ne court — 
“declared :, | | ¢= 7 


Ot Thus dia the Seneca Nation, far from abdicating its sovereign 
power S, set up a strong central government, : distribute all gover nmental ’ powers » 
among three departments, empower a legislative body to be called the “Coun- 
cillors of the Seneca Nation” to make necessary laws, create a president to 


execute them, and establish a Peacemakers’ Court and a Surrogate’s. Court to. — 


— interpret the laws of the nation and decide causes.. Thus did the Legislature 


of the State of New York twice approve of the Constitution adopted and the | i 


government set up. It was not accurate to say, therefore, that the State of 
New York in the year 1849 “assumed governmental control” of. the Indians: 
On the contrary, in that year-and subsequently, by its approval ofthe Indian 
| Constitution in its original and amended form,. the State of New York acknowl. 


edged the Seneca Indians to be a: ‘separate nation, a self-governing. people, 


7 having a central government with appropriate departments. to make laws, ‘to 
administer and to interpret them. * * Poa 


The force of the Seneca ‘constitution, the | cout fama deve. 
not from the. sovereignty of New York State, but fr om the original, 
sovereignty of the Seneca Nation: | 


Various: statutes passed by the New. York Legislature in: - elation: a6 the — 
_ Indians are now embodied in the “Indian. Law.”.. Article 4 of that law is _ 
entitled “The Seneca Indians.” It doubtless embodies the statutes passed 
pursuant to the request. of the Seneca Nation contained in its constitution. of 
1848. This article purports to set up a government for the Seneca ‘Nation, 
consisting of thr ee departments, exactly as provided in the-Indian- Constitution. 
It must be held, however, that the Indian Nation itself created these depart- . 
ments and the system of gsovernment. set. up by its constitution, the force of. 
which had been expressly acknowledged by the New York Legislature. . It pur- — 
ported to. set up a Peacemakers’. Court. The source of jurisdiction | of .that 
court, however, was the Indian Constitution, not the Indian Law. ee . 
Mutkins. v. Snow, supra, this court ‘said: 
“The Peacemakers’ Court is not..a mere wom: local. court. of 
- inferior jurisdiction. -It is an Indian court, which. has been. recognized 
and given strength and authority by statute. It does not owe its exist-_ 
-enee: ‘to. the State. statute and. is. only in a. ouatned sense a: ‘State 
court.” ae pete eae . 
The respondent argues that the jurisdiction of the Peacemakers’ - Court’ is 
limited by the Indian Law (section 46)' to “matters, disputes, and controv er sies. 
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DELILE any Indians. residing upon such . reservation” which. may: arise Upon | 

“contr acts. or for wrongs.” We.answer that. the Peacemakers’ Court is the. 
er eation’ not of the State but of the Indian Constitution ; that by. such ‘consti-. 
tution, | as amended in 1898, the Peacemakers’ Courts are given “i exclusive 
jurisdiction in all civil causes arising between judividual Indians residing on. 
said.reservatious,. except: ‘those which the: Surrog ate’s Courts have jurisdiction, 


of:’’, without. reference: to ‘contracts’? or to * wWrougs.’ a The Indian Law does: | 


not aay compr ehensive. jurisdiction ; it merely fails to use terms. appar carl 
bestowing it. The Indian Constitution does bestow. it. kg te Stas ig 

Thus the. doctrine first laid. down by Chief. J ustice Max ecie in the | 
early year's of the Republic was reaffirmed but a few years ago with | 
- undiminished vigor by the New York Court of Appeals. 

The whole course of judicial decision on the nature of. Indian 
tribal powers is marked by adherence to three fundamental ‘prin- 
ciples: An. Indian tribe possesses, in the first instance, all.the ‘powers 
of any. sovereign. State... Conquest. renders the ‘riba: subject. to the 
legislative power of the United States and, in substance, terminates 
the external powers of sovereignty of the tribe,! ¢. g., its power to 
enter into treaties with foreign nations, but does not by itself affect 
the internal sovereignty of the tribe, z. ¢., its powers of local self- 
government. ‘These powers. are “stabjéct to -be qualified by- treaties 
and by express lJegislation. of Congress, but save as thus expressly 
qualified, full powers of internal sovereignty are vested in the Indian 
tribes and in their duly constituted organs of government. — | 

A most striking affirmation of these principles 1s found in | the 
case of Talton v. Mayes (168 U. S. 376). ‘The question was pre- 
sented in that case whether the Fifth Amendment of the Federal 
Constitution operated as a limitation upon the legislation of the 
Cherokee Nation: A law of the Cherokee Nation authorized a grand 
jury of five persons to institute criminal proceedings. A. person 
indicted under this procedure and held for trial in the Cherokee 

courts sued out a writ of habeas corpus, alleging that the law in 
question violated the Fifth. Amendment to the Constitution | of the 
United States, since a grand jury of five was not a grand jury within 
the: contemplation of the Fifth Amendment. The Supreme Court 
held that the Fifth Amendment -apphed only to the acts of the 
Federal Government; that the sovereign powers. of the Cherokee 
‘Nation, although recognised by the Federal Government, were not 
created by the Federal Government; and that. the judicial authority 
(of the Cherokees was; therefore, not  subje ect-to the limitations mmnesed 
by the Bill of Rights: 3 : 


' 1Certain exicbanl’ powers of severiioaty: ‘such. as the power to make treaties. with the 
United States, have been recognized by the Federal Government. © And of. Montoya ve 
United States (180 U. 8. 261) ; ; Scott v. United States and Apache Indians (38 Ct, Cl. 
486) ; Dobbs .v. United. States and Apache. Indians (33 Ct. CL 808). The treaty- making 
power of the Indian tribes: was terminated by the act of Mar eh 8, 1871: (Uy 8. Gore, title 
25, sec. (i); . 
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“he question, ‘therefore, is, does the Fifth Amendment to the. Constitution 
apply to the’ local legislation of the Cherokee-nation ‘so as-to require all -prosecu- | 
tions for offenses committed against the laws of that: nation to be initiated by | 
a grand jury organized’ in accordance with.the provisions of that. amendment. 
~The solution of this. question involves an:‘inquiry as to the nature and origin 
of the power of local ‘government’ exercised: /by. the Chérokee. nation and 


recognized to exist in it by the treaties:and statutes above referred to.. Since | 


- the case of Barron v. Baltimore,-7 Pet. 248, it has been settled that ‘the Fifth 


_ Amendment: to: the Constitution of the United States is a limitation only ° 
upon. the powers * ‘of the Genéral Government, that is, that the: amendment — 
operates ‘solely .on the’ Constitution itself by qualifying the Doers of ee 
7 National Government wanes the Constinution called ante a aoe 


ee vs eluant this regard therefore depends tipon “whether “the powers of | 


‘Jocal government exercised by the Cherokee-Nation are Federal powers created 


by and springing from the Constitution of the United: States, and hencé’ con-. 


“as. trolled by the Fifth Amendment to that Constitution, or whether“ ‘they are 


. local | ‘powers not created by tlie Constitution, although subject ‘to-‘its’: general 
provisions and the paramount ° authority. of ‘Congress. The ‘repeated’ adjudica: 


tions of this court have long since answered the former question in the nega- 7 . 
tive. In Cherokee Nation v. Georgia, 5 Pet. 1, which involved the right of:the 


= Cherokee. Nation to. maintain an original. pill in: this court as.a foreign state, 


which was ruled adversely to that . right, speaking through Mr. Chief Justice - 


‘Marshall, this court. said‘ (p. 16): 
~ - “Tg the Cherokee Nation a foreign: state in’ the sense’ in which’ ‘that = 
term. is: used in. the Constitution? Sa ee 
“<The counsel for the plaintiffs have nna ttained the affirmative of this 
pr oposition with great earnestness, and ability. So much of. the. argument 


Las was ‘intended to prove the character of the Cherokees as a state, as a 


: a distinct political society, separated from others, capable of managing 
its’ own’ affairs. and governing itself, has, in‘ thé opinion of a. majority. of 


the judges, been completely’ successful: ‘They have been. ‘uniformly treated 


'. aS @: state. ‘from the. settlement of our country. The: numerous, treaties 

- raade. with them by the United States recognize them as a people capable 

of maintaining the relations of peace and war, of being responsible in — 

- - their political character for any violation of their engagements, ‘or for 

“any: agpression committed on the citizens of’ the United States by any 

~~ ‘Individual of their community. Laws have been enacted: in: the spirit 

“of these treaties. The acts’ of our Government’ plainly: recognize the 
“Cherokee Nation asa. state; and the courts. are bound by those ‘acts.”: 


“It. cannot. be doubted, as.said in Worcester v.. The. State of Geor gia, 6 Pet, _ | 


~-5BIb, ‘BBO, that prior to the formation of the Constitution treaties were made 
swith the Cher okee tribes’ by which their autonomous existence was recognized. 


_ | And in that: case: Chief: Justice Marshall also said ‘(p. 559) : 


: “he Indian nations had always been: considered. as distinct, ‘inde- : 

-" pendent | political. communities, retaining..their original natural rights. . 

-.* %* * The very term ‘nation’, so generally applied to. them, means 

. a “people. distinct. from others.’. The Constitution, by declaring treaties » 

ee already made, as well as those to be made, to be the supreme law ‘of ‘the 

-- land, has adopted ‘and: sanctioned the previous treaties with the Indian 

a nations, and consequently admits their: rank amone: those: ‘powers’ who 
wit Bre. ‘capable of making treaties,” 

in reviewing the whole pablect in. Kagame v. United States, 118 wu. 8 a5, 


a: “this court said (p. 381): 
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+. “With the Indians themselves these relations -are equally difficult: to 


define. They. were, and always have been, regarded. as having a semi- 
independent position. when they preserved. their. tribal relations; not as : 
. States, not as nations, not as possessed of the-full attributes of sover- 
. @ignty, but as a separate people with the power of regulating their | 
internal and social relations, and thus far not. brought under the laws of 

- the Union, or of the State within whose limits they resided.” — 
True. it is that in many adjudications of this court the fact: has been: fully 2 
: ectognized: that although possessed of these attributes of local self-government, 


when exercising their tribal:functions, all such rights are subject to the supreme .— 


legislative authority of the United States. Cherokee Nation v. K ansas Railway 
Co., 185 U. 8S. 641, where the cases are fully reviewed, But the existence of the © 
‘tight in Congress to regulate the manner in which the local powers of the : 
Cherokee Nation shall be exercised. does not render such local powers Federal 

powers arising from and created by the Constitution. of the United States. It. 
follows. that as the powers of local self-government enjoyed by. the Cherokee 
Nation existed prior to the Constitution, they are not operated upon by the 
Fifth Amendment; which, as. we have said, had for its sole object to control 
the powers conferred. by the Constitution on the National Gover ment, * * + 
(At pp. 382-884.) . | 


And see, to the same effect, Bx. parte Figer (21 Ind. E. 41, at S. Ww. 7 | 
a0). It is recognized, of course, that those provisions oe the Fed- ~ 
eral Cone io which are completely general in scope, such, as the 


-Thirteenth.Amendment, apply to the members of Indian tribes as | 


well as to all other inhabitants of the nation. In, re ele ac (81. 


Fed. 327). ! ¥ 
~ Added recognition of the sovereign character of an Indiin tribe — 


> is. found 3 in the case of Turner v. United States and Creek Nation oe : 


| (51 Ct. Cls. 125, aff'd 248 U.S. 354). Rejecting a. claim against the © 
Creek Nation based upon the allegedly illegal acts. of groups of 

Indians ‘in| destroyi ing ce fence of a cattle company, a Court of. 
Claims declared: : | | 
a oe . we must apply. the rule of ‘Tai applicable -to ‘established govern- | 


ments under similar conditions. It is.a familiar rule. that: in. the absence of 
a statute declaring a liability therefor neither the sovereign nor the govern-  - 


mental subdivisions, such: as counties or municipalities, are responsible to the 
party injured in his person or estate by mob violence. * * * (Atp. 163. ) 
An extreme: application _ of the doctrine of tribal sovereignty - is 
found in the case of Ea parte Crow Dog (109 U. 8. 556), in which it - 
was held that the murder of one Sioux Indian by another upon an 
_ Indian reservation was not within the criminal Jurisdiction of any _ 
court of ‘the United States, one oy only the ea) tribe. ‘itself. 


could punish the offense. _ 
The contention that the United States courts had jablatiction In. 


a. case of this sort was based upon the language of a treaty with the 


Sioux, rather than upon. considerations applicable generally. to. the 


various Indian tribes. The most important of: the treaty clauses 


“upon which the claim of Federal jurisdiction | was s based provided : : | 
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Ana Congr ess ‘shall, by. appr opriate leg gislation; secure. to ‘them: an orderly 


‘government: they shall be. subject | to the laws of the United: States, and each. 


individual shall be Drees in ae rights of property, person, and life. (at a 
4 568.) . ie | i Gs 7 


Commenting upon. this clause, ‘the Supreme Court declax eae 


It-is equally clear, in our opinion, that these wor dg ‘ean have ne such. effect 
| oo that claimed for them. The pledge: to: secure to these people, with whom. 
_ the’ United. ‘States. was. contracting as a distinct ‘political body, an.. orderly 
government, by appropriate legislation thereafter to. be. framed and. enacted, 
necessarily implies, having regard to all the circumstances attending. the trans- 


a action, that among the arts: of ‘civilized life, which it was the very purpose: of 


all these arrangements to introduce. and. naturalize among: them,’ was. the 
highest and best of all, that of self-government, : the regulation by themselves 


of their own domestic affairs, the maintenance of or der and peace among. their 
“own members by the administr ation of their own laws and customs. They were 


| nevertheless to be subject to ‘the laws of the ‘United ° States, not in the sense 
of citizens, but, as they had: always been; as wards subject toa guar dian; not 
as’ individuals, constituted members of ‘the political community of: the United 
- States, with a voice in. the: selection” of representatives and -the framing » of 
- the laws, but. as.a dependent: community. ‘who were in a state® of _pupilage, | 
advancing from the condition of a savage tribe to that of a people who, through 
the discipline ‘of labor and by education, itn Riley hoped’ might become | a ‘self: 
SupDOriine and self-governed society. © 2 is ) (At Pp. 568-569.) . 


Ine finally ‘rejecting the argument for Federal jurisdiction the 
Z Supreme Court declared : ¢ sie, ee ne a | 


ite It .is a, case’ ‘where, against an express exception: in the law itself 
that: lace. by argument and inference only, is sought to be. extended over aliens 
and strangers ; over the members of a community separated by race, by tradi- — 
tion, by the instincts of a free though savage ‘life, from the authority and _ 
power. which seeks ‘to impose upon them. the restraints of. an external and | 
unknown eode, and to subject them to the responsibilities of civil conduct, 
according to rules and penalties of which | they. could. have no previous warn- 
ing; which judges them by a ‘standard made by. others and not for them, which 
takes uo account of the conditions which should except them from its exac- _ 
tions, and makes no. ‘allowance; for their inability to. understand. ite (at DP. 
671.) . taal ook eee ce ipecat toate 


~The force of the acces in Ea B parte Ge Dog was not nyeakei ol. 
although the scope of the decision ‘was limited, by subsequent legis- 
lation which withdrew from the rule of tribal sovereignty a list of 


seven major crimes, only recently extended to ten.?- Over these ‘speci- 


fied crinies jurisdiction has been vested j in ‘the Federal courts. Over 
all other crimes, including such serious. crimes ‘as kidnaping, at=— 
i tempted murder, receiving stolen goods, and forgery, jurisdiction 
resides not m the courts or Nation or ‘State but ronly. in the Indian | 


4 tribe itself. 


We shall Actor: the question. of the exact’ scope of tribal jutiediction 
| for more detailed consideration at a later pone We are > coricerned 


20. s. Code, title 18, sec. 548, arene oe under heading “The Powers of au . 
e, Indian ‘Tribe in the Administration of Justice, - 
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for: the- present. only::i in, saudi eatag the basic edn of febal sover- ie 

: -eignty. To this doctrine the case of Fx parte Crow Dog contributes 7 

* not only an intimation of the vast and important-content of crimi- 
nal. jurisdiction inherent in tribal sovereignty, but also an example of — 

the consistent manner in which’ the United States. Supreme Court 


. has opposed the efforts. of lower courts and. administrative officials _ | 
to infringe upon tribal: sovereignty and to assume tribal prerogatives 


- without statutory: justification: The legal powers of : an Indian tribe, | 
- measured by the decisions of the highest courts, are far more ex- — 


tensive than the powers which most Indian tribes. have. been adiaally = 


permitted by: omnipresent, officials to exercise in their own. right. 
 ° The doctrine of tribal sovereignty is well summarized in the fol- 
eg lowing passage in the case of /n Re Sah Quah, (31 Fed. 827) > 


From. the. organization. of the government to the present » time, the various : 


Indian. tribes of the United States have been. treated as free and. independent S - 


within their respective. territories, governed by their. tribal laws and customs, in 


all. matters pertaining to their ‘internal. affairs, such as. contracts. and the. - 


manner of their enforcement, marriage, . _ descents, . and. the punishment for - 
crimes . committed | against . each, other. They have been excused from - all 7 
allegiance - to. the municipal laws. of. the whites as precedents - or. otherwise ; 
_in relation to: tribal affairs, ‘subject, however, to such restraints as were from 7 


time to time deemed necessary for their own protection, and for the protection | 


of the whites: adjacent to them. Cherokee Nat. Vv. Georgia, 5 Pet. 1, 16, 17; | fe 
Jackson v. ‘Goodell, 20 Johns, 193. (At. D. 829.) 8 | 


. And in the case of Anderson, v. iu athews s (174 Cal. sar, 163 Pac. ‘ 
902), i _ was sald: 


8 i . The Indian tribes. recog enized = ‘the feder al government. are not. | 
subject to ‘the laws of the state in which they are situated. ‘They: are under 7 
the control and. protection of the United. States, but. they retain. the right. of . 
Jecal self-government, and | they regulate and contr ‘ol their own ‘local. affairs 
and rights. of per sons and property, except as. Congr ess has otherwise gars 
provided by law. He _ (At 163 Pac. 905. OF a ; 
See, also, to- fie. same effect, Story’s: ‘Commentaries, See. 1099 ea 
3 3 Kent's Commentaries (14th ed.) 383-386. - 
_ The acknowledgment. of tribal. sovereignty or autonomy by ae i 
‘courts of the United States: has not been ‘a matter of lip service toa. 
| venerable. but: outmoded - theory... The doctrine. has been followed 
through the most recent cases, and from.time to time carried to.new _ 
Implications. , Moreover, it. has been administered by the courts in a 
spirit . of whole-hearted. sympathy. and. respect.: The: ‘painstaking 
analysis by the Supreme Court of. tribal laws and constitutional _ 
provisions in: the Cherokee: Intermarriage Cases (203 U. S.. 706) is 
typical, and exhibits a degree of respect proper to the. laws of a 
sovereign state. If verbal recognition is needed, there is the glowing 
tribute which J udge | Nott pays to this same: Cherokee Constitution 
in the case of Journeyouke v v. Cherokee Nation and United States 2 


(28 Ct, Cls, 281, » S1T-BIB): 
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The constitution of the ‘Cherokees’ owas: a wonderful. adaptation to the cir 


- Cumstances.and conditions of the: time,, -and. to. ae ‘civilization’ that. -was- yet, to 
come.. At was framed. and adopted: by. a. people some of. whom. were, still: in ‘the 


is . savage state, and the better portion of whom had. just. entered upon that stage : : 


of civilization: which is characterized: by industrial pursuits ; and it. was framed 


— during a period of extraor dinary turmoil and. civil: discord, when. the greater ; 


part.of: the Cherokee people had just: been’ driven. by. military force from: their . 


‘ mountains: and valleys in. Georgia, and been. brought. by . enforced. immigration. 


7 into the country of the Western Cherokees; when a condition of anarchy and 
civil war reigned in the: territor y—a condition. which: was to. continue until the 


9 two. branches of the nation should be united. under the treaty of’ 1846 (27. C. Cis. : 


+R. 1); yet for more than half-a century it: has met the requirements of a race 
steadily. advancing in prosperity. and. education and. enlightenment’ ‘SO. well 


that it. has needed, - go far: as they. are concerned, no material alteration or .— 


-amendinent, and deserves to be classed among. the few great works. of. intelligent 
. statesmanship which outlive their own time and continue through succeeding 
- generations to assure ‘the rights and guide the destinies of men. And it is not 
the least of the successes of the constitution of the Cherokees that the judiciary 


- of another. nation are able, with entire confidence in the clearness and wisdom 


of its provisions, to administer it for the protection of Cherokee citizens and 
the maintenance of their personal and political rights. (At pp. 317-318.) 

The sympathy of the courts towards the independent efforts of 
Indian tribes to administer the institutions. of self-government has. 
led to the doctrine that Indian laws and statutes are to 'be interpreted 
not in accordance with the technical: rules: of the common. law, but 
in the light of the traditions and circumstances of the Indian people. | 
An attempt in the case of Hx parte Tiger (47 8. W. 304, 2 Ind. T. 41) 
to construe the language of the. Creek constitution in. a. technical 
_ sense was met by the appropriate judicial retort: 7 

If the Creek Nation derived its system of jurisprudence throug gh the: commou. 
law, there would be much plausibility in this reasoning. .But they are strangers 
to the common law. 4 hey derive their jurisprudence from an entirely different 
source, and they are as unfamiliar with common-law terms and definitions as 
_ they are with Sanskrit or Hebrew. With them, vee “to aed 3 is to files a written 

accusation char ging a person with a crime. 
~ So, too, in the case of McCurtain v. Gradth y (1 Ind. Ae 107, 38 s. W. 
65) the court had occasion to. note that: si | 

: The Choctaw constitution was not dr AW1L by. geologists. or for geologists, 
or in the interests of science, or with scientific accuracy... Th was. framed. by: 
plain people, who have » agreed. among themselves. what meaning should be. 
_ attached to it, and the courts should give. effect to that. inter expretation which its : 
framers intended ‘it. should’ have. : a 

~The realm of tribal autonomy which has been’ so carefully re- 
icra by the courts, has been . implicitly ‘confirmed by Congress 


—in‘a host of statutes providing that various administrative acts of _ 


the President or the Interior Department. shall be. done. only with 
| the consent of the Indian tribe : or "its chiets « or council, 


iat See Watiron ve ‘United: 1 states, 143. Fed. 413; Hanson Vv, ‘Tohnsom, 246 Pac. 868. (Oisa. fea 5 
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Thus, De Ss. Code, title 25, noe 63, ‘provides that: the Pr esident 
may. “.consolidaite ‘one or ‘more’ tribes, ‘and abolish ‘such agencies’ as - 
are ‘thereby rendered unnecessary ‘ie Bue: that such ‘action may be — 


a undertaken only “with the consent, of the tribes to be affected thereby, 7 


or essed in the usual manner.” - | 
Section 111 of the same. title Bees that peace of nioneys 


and distribution of goods for ‘the ‘benefit of any Indians or Indian 


_ tribes shall be made either to the heads of families and individuals — 
directly entitled to such moneys..or goods” or. else to the chiefs of | 
the tribe, for. the benefit of the a or to persons appointed by 
the tribe for. the purpose: of receiving such moneys or goods. This — 
section finally provides that such moneys or goods “ by corisent of the 
tribe” may be applied directly by the Secretary to purposes con- 
ducive to the happiness and prosperity of the tribe. | | 

_ Section. 115 of the same title provides: , | 
‘The: President: may, at the requést’ of any Indian tribe, to which an annuity 
is payable in money, cause the sanie O° be a in goods, purchased as Dee 
in section 91. °° - 

Section 140 of the same title provides that specific appr opriations 
for the benefit of Indian. tribes may be diverted‘ to other uses . with 
_ the consent of ‘said tribes, expressed in the usual manner.’ 

Other statutory provisions of general import, confirming or dele- 
gating. specific powers to the Indian tribes or their officers, are: 
U.S. Code, title 25, sections 48, 130, | 132, 159, 162, 184, 218, 2, 229, 
871, 397, 398, 402. 

These latter provisions are disciisecd’ later uuder-relevant headings: 

The whole course of Congressional legislation. with respect to the 
Indians has been basedipen: a révognition of tribal autonomy, quali- 
fied only where the need for othier types of governmental control 
has become clearly manifest. As was said in a report of the Senate 
J udiciary Committee (prior to the enactment of. U. S. Code, title 
18, sec. 548) : “Their right of self-government, and to administer 
Vitis among "hemicclyes after their rude fashion, even to inflicting 
_ the death penalty, has never been auesnoned.” | (Sen. Rep. No. 268, 
41st. Congress, 3d session.) 

It is a fact that State governments and administr ative officials 
have. frequently trespassed upon the realm of tribal autonomy, pre- 
suming to govern the Indian tribes through State: law or depart- 
mental regulation or arbitrary adininistrative fiat, but these tres- 
passes have not. impaired the vested. legal powers of local self- 
- government which have been recognized again and again when these 
trespasses have been challenged. by. an’ Indian tribe. “Power and 
author ity rightfully. conferred: do not necessarily cease to exist in 
consequence of long nonuser.” - (United States ex rel. Standing Bear 
v. Crook, 5 Dill, 453, eae ‘The Wheeler-Howard Act, by affording 
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statutory recognition of thesa powers of local self-government and — 
administrative assistance in developing adequate mechanisms for 
such government, may reasonably: be expected to end the condi- 
tions that have in the past led the Interior Department. and various — 
State agencies to deal with matters that are properly within the legal 
competence of. the Indian tribes themselves. is en 

- Neither the allotting of land: in severalty. nor ‘the srantiig: of 
citizenship has destroyed the tribal relationship upon which local 
autonomy rests. Only through the laws or treaties of the. United 
States, or administrative acts authorized thereunder, can tribal exist- | 
ence be terminated. As was said in the case of United States v. 
Boylan (265. Fed. 165) with reference to certain New York Indians 
over whom State courts had attempted to exercise jurisdiction: 


a ee Congress’ alone has the right to say when: the ‘ganrdiagship oe 
— the Indians may-cease. U. S. v. Nice, 241 U.S. 591, 36 Sup. Ct. 696, 60 L. Ed. 
1192; Tiger v. Western Inv. Co.; 221 U. S. 286; 31. Sup. Ct. 578, 55:L. Wd. 738. 
Accordingly it. has been held that it is for Congress to say when the. tribal 
existence shall be deemed. to have terminated,. and Congress must SO express 
its intent in relation’ thereto in clear terms. Uiatil such législation by Con- 
gress, even a gr aut of citizenship does not ter minate the tribal status or relieve 
the Indian from the guar dianship of the. government. U.S. Y. Nice, 241. U. 8. 
O81, 86 Sup. Ct..: 696, 60 L. Ed. 1192. ce gee tab P. ae 


‘The court: concludes: 


i aia aan The right of. self-gover nment has never a Hecu taken abl on hen ae: 
At all times the rights which belong. to. self-gover pment have been recognized . 
as vested in these Indians. | * F (At p. 178.) a 


‘In the case of Farrell v. United States (110 Fed. 942), coe effect — 
of allotment in severalty and of the grant of citizenship. was. 5 consid- 
ered, and the court. declared : . eis a 


* oO * The agreement to. ‘maintain the agent. and the retention: ana exer- 
cise of the power to control the liquer traffic are not inconsistent, as we have | 
seen, with the. allotment. of the lands in severalty,. or: with: the. grant. to. ‘the 
allottees. of the immunities and privileges | of. citizenship.” ‘Neither the act of 
| 1887 nor any other act of congress or treaty with these Indians required those 
who selected allotments and received patents and tlie pr ivileges and immunities 
of citizenship to sever their tribal relation, or to surrender any of their riglits 
as. members of. their: tribes, as. a. condition | of the ‘grant, so that: after: their 
allotments, as before, their tribal. relation. ‘continued. And: finally the. Jtegisla- 
tive and executive. departments of the ; government to which the subject” matters 
of the relations of the Indians and their tribes. ‘to the United States,. and the 
regulation of the ecommerce with. them, has been ‘specially intrusted, have uni-— 
-formly held that congress: retained, and “have. constantly: exercised, the: power 


to regulate intercourse with these Indians, and to: prohibit: the. traffic :in 


intoxicating | liquors with them, since these patents issued, to. the. same. extent. 
as before their lands were allotted. in severalty.. ‘It is the settled rule of the 
judicial department of the government,, in ascertaining the relations. of Indian» 
tribes and their ; members to the nation, to follow the: action. of the’ legislative 
and executive: departmelits. to which the determination of these” questions | 
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‘has been especially intrusted. U. 8. v, Holliday, 8, Wall. 407, 419, 18 L. Ba, 
182; U. 8. v. Harl (C. 0.) 17 Fed. 75, 78. (At.p. 951.) . : 
And in the. case of United States. v. a Hotiloy @n Wall. 407 on) ‘the | 
Supreme Court declared : 


ae ol peference to ‘all tiatters of this kind, it is che ae of this court to. follow 
| the action of the executive and. other ‘political depar tments of the government; 
_ Whose more. special duty is to, determine. such affairs. If by them those 

Indians are. recognized. as a tribe, this court, must do. the same. (At p. 419. — 


— And see, to the same. effect, The Kansas Indians (5 Wall. 737, 


3 756) Yakima Joe v:. To-is- ep. (191 Fed. 518) 5 United States v. 


Floumnoy Live-Stock, ete., Co. (71 Fed. 576). 
- There are, of course, a number of instances in eats, iAball: | 
autonomy has been terminated by act of Congress or by treaty. See, 
for example, Wiggan v. Conolly (163 U. S. 56); United States v. 
Elm (2 Cin.. Law. Bull. 307, 25 Fed. Cas. No. 15,048); and ef. act 
of April 26, 1906 (34 Stat. 137). But to accomplish this, the provi- 
sions of treaty or statute must be positive and imambiguous, ( Mor- 
row v. Blevins, 23 Tenn. 223; Jones v. Meehan, 175 U. S. 1.) _ 
Save in suck. instances, the internal sovereignty of the Indian. 
tribes. continues, unimpaired by the changes that have occurred in 
the manners and customs.of Indian life, and; for the future, remains 
a most powerful vehicle for the mere ten of the Indian. ttibes to- 
wards a richer social existence. | | 


Tue Power or an Inpraw Tree to Devine irs Form or GoveRNMENT 


Since ‘any group of men, in order: to-act asa group, must: act 
through forms‘ which give the action the character and. authority. of 
group action, an Indian tribe must, if it has any power at all, have 
the power to--prescribe the forms.:through which its will may be 
registered. - The first element of sovereignty, and the last which may 
survive successive statutory limitations of Indian tribal power, is _ 
the power of the tribe to determine and define itg own form of | 
government, . Such. power includes the right to define the. powers and 
duties of its officials, the manner of their. appointment or election, — 
the manner of their oan ‘the rules they are to observe in their 
capacity ‘as’ officials, and the’ forms ‘and. procedures | ‘which are to — 
attest. the’ authoritative character. of acts done in the name. ‘of the 
tribe. These are matters which may be determined even in a modern. 
| civilized. nation by unwritten custom as well as. by written law. The 
conttolling’ character of the Indian tribe’s basic: forms and. pro-— 
cedures ‘has been recognized by State and Federal courts, whether — 
evidenced. by written statute or by the ‘testimony of tradition. 
Thus, j in the case of Pueblo of Sania Rosa v. Fall (273 U. Ss. 815) 


> the antes Court. recognized that. By the. ‘traditional law of the 
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~ Pueblo: thé: « : Oaptaii? >of the Pueblo would: have ‘ no 5 dinthoiity: ‘to 


~ convey to. attorneys. the claims‘of the’ Pueblo ‘or to: authorize: suit 
_ thereon, and that: sucht ‘acts: without apEEUe of a - general « councyt oo 


4 would be null and void. 
To the same effect, see 7 Op. “Atky. ea. 142 (1855). 


In 5 Op. Atty. Gen: 79 (1849) the opinion is ee that. ca es. 


a “release to be executed ‘by the “ Creek Indians” would be valid “ pro- 2 
_ vided, that the chiefs and headmen executing it are such chiefs and 


~ . headmen™ and constitute. the whole or a, Ng a3 the’ conn of 
ech Creek Nation.” ° 


‘Tn Rawlins and pubes We “United: States (23 Ct. Cle! 406) ‘this a 


court. finds that a chief’s authority to act in:the name of the tribe. _ 


has been established by the tacit assent of the tribe ane by their : 
acceptance of the benefits. of his acts. ~ 
In the case of Mount Pleasant v. “ Gansibaith (en. ily N. Y. “Supp: ' 8) 
it is held that the Tuscarora ‘tribal council has never been endowed 
with probate jurisdiction, that no other body ‘has been set, up by. the 
tribe to exercise probate powers, ‘and hence. that State courts may 
step in to remedy. the lack. Whether or not the final conclusion ‘is 
_ justified, in the light of such cases as Patterson v. Council of Seneca 
Nation (245° N.Y: 448; 157 N.-E. 734), the. opinion of. the court, - 
indicates at least: that the limitations which a tribe may impose upon 
. the jurisdiction of its own Bore wena bodies: and pomeers will be- 
respected. a Saale : i 
Not only must. officers pr esuming to act. in the name oe an. eine 
tribe show: that their acts fall within their aliotted | function and 
authority, but. likewise. the. procedural formalities. which tradition 
or. ordinance requires must. be followed. in executing | an: ‘act within 
t the acknowledged jurisdiction of the officer or set. of officers. eas 
In 19 Op. Atty. Gen. 179. (1888) it is held that a decreé of divorce 
~ which has not been signed by a judge or. clerk of. court, as. oe 
| by the laws of the Choctaw Nation, is invalid. ve 
In re. Darch (265. N.Y, Supp. 86). involves ‘ation’ of Bh. ‘eéclall 
; tribal. council meeting to. which only: a few of the members of the: 
council were invited. The action was declared. invalid on the ground’ 


os that the council’s: rules of procedure: required due notice: of a special : 


“mneeting to be given to all the members’ of the council: Based on an — 


analogy taken: from. corporation law; the rule. was laid. down. that: — 
violation of this requirement. endeared the acts of the council invalid. | 
In 25 Op. Atty. Gen. 308° (1904): it. appeared that.certain: sums’) 

were to be paid to attorneys ‘ : only after the tribal authorities, there- 


on unto. duly and specifically. authorized by the tribe, ‘shall. have signed 
“@ writing, * * °*” - By’ resolution of the. tribe the business com-' 


ae mittee, had. been. authorized to. sign the writing in n question. The : 
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| signatures of the pug axe committee, in the cones of the Attorney 
Garona: met the statutory requirement : as | 7 ? 
‘The proceedings of ‘the council were regular, and aie: Buttons were carried: 2 
by a sufficient number of voters, though less than a majority .of those. present, . . 
_ See State v. Vanodel (1381 Ind. 388) ; Attorney General. V. Shepard. (62, N. vie 
B88); and Mount v. Par ker (82 N. J. Law, B41). | ie 
The doctrine. of de facto officers has ea applied to. an Tian 7 
tribe, in accordance with the rule applied to other. governmental. 7 
agencies, so as to safeguard from collateral attack acts and docu- 


ments signed by officers acting under color. of authority, though ~ 


- subject, in proper proceedings, to removal from office. See Wofive v.. 
United States . (164 U.S. 657 )5 Seneca Nation Vv. . John (16 N. Y. 
Supp. 40). , : 
Based upon the analogy. of the constitutional ine of the. United 
| States, the doctrine has been applied to Indian statutes and consti- 
tutional provisions that statutes deemed by the courts to be violative 
of constitutional limitations are to be regarded: as void. See Whit- 
| mare, Trustee, v. Cherokee: Nation (30 Ct. Cls. 188); Delaware 
Indians v. Cherokee Nation (88 Ct. Cls. a 19 > Op. Atty. Gen. 229, 
(1889). | 
Statutes: of Congress _— eset: that: the authority. of an 
‘Indian tribe: 3 1s customarily wielded by chiefs and:-headmen.® _ | 
Other congressional legislation has specifically recognized. the pro- 
priety of paying salaries to tribal officers out. of tribal funds.* | | 


‘Tae Power ¢ OF AN Ixpran Tree 10 Dereronine irs ; MempersHre. 


“The courts have sonsisently vocopmined that in “this ‘absence of 
express legislation by Congress to the contrary, an Indian tribe has 
nee seid to howe all questions of its own membership.’ 


oy, 8: Code, title 25, sec. 430: | | 
“Withholding of moneys or. goods on account or intowicating liquors, . No .annuities,. 
or Tmoneys, or goods,:shall be paid or distributed to Indians * * * until the chiefs - 
and’ headmen of | the tribe shall have pledged themselves to use’ all their influence and te. 
make all proper:.exertions to. Prevent: the introduction and. sale of. such. enor ins ; their 


= country.” 


U. 8S. Code, title o5 set. 182 ey 
—: © Mode of distribution. of goods: “Whenever. goods nd” marchandine: are. delivered to the - 


chiefs of a tribe, for: the. tribe, such goods and: merchandise shall be turned over by the - 
agent or. superintendent: of. ‘such tribe to the chiefs in bulk, and in the ‘original package: : 
' as. nearly as practicable, and ‘in the presence. of the headmen of the: tribe; if: practicable; 
to be distributed to the tribe by the chiefs in. such manner as the chiefs i deem. best. 
in the’ presence of the agent’ or superintendent. “(R. 8. Sec. 2090.) 


4..8. Code, title 25, sec. 162; after providing: generally. for- the - ‘segregation, Aeposit. ~ 


and investment of tribal | funds, contains the following qualification: . 
ok And provided fur ther, That any part of tribal funds required for Sippeel of nce: 
or pay of tribal officers shall’ be excepted from segregation or depoait ¢ as herein. authorized 


and the same shall be expended forthe purposes, aforesaid.”’ — 
? It must ‘be noted that property rights attached to membership are ese in ‘the con- 7 
trol ‘of the Secretary. of the Interior rather’ than the tribe itself. See’ heading, infra; 


‘Tribal Powers Over Property.” 
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it may thus by usage or written law determine anise ik conditions 
persons of mixed blood shall be considered members of the tribe. Tt 
may provide for special formalities. of recognition, , and it may. adopt 
_ such rules as seem suitable to it, to regulate the abandonment of _ 
| membership, the adoption of non-Indians or Indians of other tribes, - 
and the types of membership or citizenship which it may choose to- 
Tecognize. The completeness of this power recelves | statutory recog- ; 
‘nition in U. 8. Code, title 25, sec. 184, which: provides that. the 
children of : a white man and an Indian woman by blood shall be | 
eae members of the tribe if, and only if, “said Indian woman 
dig Ro recognized by the tribe. as The. power of the Indian | 
tribes in this field is limited only by the various statutes of Congress 
defining the membership of certain ‘tribes. for purposes: of allotment 
or for other ‘purposes, and by the statutory. authority given to. the 
‘Secretary of the Interior to promulgate a final. tribal. roll for. the 
purpose of dividing and distributing the tribal funds.? : 
__ The power of an Indian tribe to-determine questions of its own | 
membership arises necessarily from the character of an. Indian tribe 
as a distinct, political entity. In the case. of Patterson v. Council of 
Seneca Nation (245 N. Y. 483; 157-N. EB. 734), the Court of Appeals 
. of New York reviewed the many decisions of that court and. of the 
Supreme Court of the. United ‘States recognizing the Indian tribe 
as a “ distinct political. society, separated. from. others, capable. of 
managing its own affairs and governing itself ” (per Marshall, C. J., 
in Cherokee Nation v. Georgia, 5 Pet. 1), and, in reaching the con- 
clusion that mandamus would not lie to. compel the plaintif’s S. enroll- 
ment by .the defendant council, declared :. - fe | 
‘Unless these expressions, as well ¢ as similar expressions many times used by 
many courts in. Various. jurisdictions, are mere words of flattery designed to 


soothe. Indian sensibilities, unless the last vestige of separate national life has . 
‘been withdrawn. from. the Indian tribes by encroaching State. legislation,. then, | 


one of children born. of marriages. between. white men aid Indian women. an 
children born of a marriage solemnized prior to June 7, 1897, between a white man and 
an Indian woman by blood and not-by adoption, where said Indian woman-was:on that 
date, or was at. the time of her, death, recognized by. the tribe, shall have the same. rights 
‘and privileges to: the property ofthe tribe-to which the. mother belongs, ‘or belonged at. 
the time of her death, by blood, as any other member of the tribe, 'and.no: prior Act. of | 
. Congress shall be jen daceatat a8 o aebar such ees a auc right. ian une 7, 1897, c. 3, sec, 
(1, 80 Stat. 90:)'": = ; 
8S: Code, title 265, see.. 168 : ae eae Ae oe Late ee See 
gilt Roll. of. membership of Indian tribes, The Secctae of the Interior is ‘authoriged, 
. wherever in his discretion ‘such action would be for the best interest of the Indians, to 
‘Cause a ‘final ‘roll: to! bé made‘ of the membership: of any Indian tribe; such rolls shall, con- 
tain the ages and quantum of Indian blood;,and:when: approved! by, the Said Secretary. are 
declared. to. constitute: the :legal. membership. of, the respective, tribes for the purpose of 
Segregating ‘the tribal funds as provided in the preceding section, and ‘shall be. conclusive 
_ Both’ as to. ages” and. quantum of Indian blood: Provided, That the foregoing: shall- not 


|: apply to’ ‘the: Five ‘Civilized Tribes ‘or to: the Osage: Tribe: of: Indians;. or: to: the Chippewa 


Indians .of Minnesota, or the Menomiuee: Indigns j of. Wisconsin. : 4 (June.30, 1919, ec. 4, sec. | 
A, aL Stat. 9. ) esee ae ae ee Fe me a ae eee oe es ee ee ee — ee se : , 
20888 —36—vol. 55-8 : - ta OE Nett 
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-_ surely, it must. follow that the Seneca Nation of Indians has r etained for itself 
_. that prerequisite to their self-preservation and integrity as a nation, the right ‘ 
. to determine by whom its mernpere LD: shall be constituted: 
ae * = * < OR ow og . =: ® _ 
It must be the law, therefore, that, unless ‘the Seneca ‘Nation of Indians : 
and the state of New York enjoy a relation inter se peculiar to themselves, the : | 


right to enrollment of the petitioner, with its attending property rights, depends _ 


upon the laws: and usages of the Seneca Nation and is to be determined by 
that Nation for itself, wEOUL: interference or dictation fr om the Supreme 
Court of the state. e os Pe ef : 
| After examining the eoucutitoral position of ‘ie Siies Nation ; 
and finding that tribal autonomy has not been impaired by any 
legislation of the State, the court concludes: | 2. eA 
‘The conclusion is inescapable that the ‘Seneca ‘Tribe remains a separate 
nation; that its powers of self-government are retained with the sanction of 
the state; that the ancient customs and usages of the nation except in a few 
particulars, remain, unabolished, the law of the Indian land; that in its 
capacity of a sovereign nation the Seneca Nation is not subservient to the 
orders and directions of the courts of New York state; that, above all,. the 
Seneca Nation retains for itself the power of. determining who are Senecas, 
and in that respect is above ‘interference and dictation. 


In the case of Waldron v. United States (148 Fed. 413), it Goad 
that a woman of five-sixteenths Sioux Indian blood on her mother’s 
side, her father being a white man, had been refused recognition as 
an Indian by the Interior Department although, by tribal custom, 

since the woman’s mother had been recognized as an Indian, the 
woman herself was so recognized. ~The court held that the pecion 
of the Interior Department was contrary to law, declaring: | 


- In this proceeding the court has been informed. as to the usages and customs 


| of the different tribes of the Sioux Nation, and has found as a fact that 


the common Jaw does not obtain among said ‘tribes, as to determining the race 
‘to which the children of a white man, “married to an Indian woman, belong ; 
but that, according to the usages and customs of said tribes, the children of 
a. white man married to an Indian woman’ take the’ race or nationality of 


| the mother. 


‘The same view - 1s s maintained in. 19 2 Op. Atty. nn 415 (189), in 
which it is said: 


It was the idles. aid tot sie. , United States, tha were foteesiet in the - 
‘distribution of what was periodically coming to them from the United States, 
It was proper. then that. they should. determine for themselves, ‘and finally, who 
were entitled to membership in the. confederated tribe and to participate 4 in 
_ the. emoluments belonging to. that relation. 
| The certificate of the chiefs and councillors: referred : de is possibly as high a 
_. grade of evidence as. can be procured of the fact. of the. determination by. ‘the ge 
chiefs of the right of membership. under the treaty of February 28, 1867, and 

~geems to be such as is warranted by the usage and custom of the Government “i 
. in its general dealings with these people and other similar tribes, “(At page 
| 116. ) 3 : Me 
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See to ine same walfeete 

Inve William Banks (26 L. D. 7 i): Black ee V. .Wilnan 
(19 L. D. 811); 20 Op. Atty. Gen. 711 (1894); Western Cherokee. 
Indians v. United States (27. Ct. Cls. 1, wae United States v. Heyfron 
(two cases) (138 Fed. 964, 968). 

In the Cherokee Intermarriage Cases (203 U. Ss. 76), the Supreme 
Court of the United States: considered the claims of certain white 
men, married to Cherokee Indians, to participate in the common 
property of the Cherokee Nation... After carefully examining the 
constitutional articles and the statutes of the Cherokee Nation, the 
court reached the conclusion that the claims in question were invalid, 
since, although the claimants had been recognized as citizens for cer- 
tain purposes, the Cherokee Nation had complete authority to qualify — 
the rights of citizenship which. it offered to its “ naturalized ” citi- 
zens, and had, in the exercise of this authority, provided for the 


revocation or qualification of citizenship rights so as to defeat the — 


- : claims of the Plaintafis., The Pape Court declared t (per J Fuller, 
: C. J. De se 


“The distinction between different. classes of citizens was ecoeHiged: by the 


te Cherokees in the differences. in their . intermarriage law, as applicable to the 


_ whites, and to the’ Indians. of other tribes; by the provision. in the intermar- 
- riage law: that a. white man intermarried’ with an Indian by. blood acquires — 
certain rights as a citizen, but no provision that if he marries a Cherokee 
-*eitizen not of Indian blood he shall be regarded as.a citizen’ ati all; and by 


‘the provision that ‘if, once having married an Indian by. blood, he marries the - 7 


second time a citizen. not by blood, he loses: all of his. rights as a. citizen. 
And the same distinction between citizens as such: ‘and citizens with property 
“rights has also’ been recognized by Congress in enactments relating to other 


Indians ‘than the Five Civilized Tribes. Act August 9, 1888, 25 Stat. 392, 


xo 818; act May 2 2, 1890, 26 Stat. 96; ¢c. 182; act June Gb 1897, 30 Stat. 90, c he 
(At ‘page: 88.) - : 
2g. oe eS The laws and usages of ‘the Cherokées, their acted eee the 
aoe fundamental principles of their national policy, their constitution and. statutes, 
all show that citizenship rested .on. blood:or marriage; that. the man who would . 
assert: citizenship must establish marriage; that when marriage ceased (with 
a special reservation in favor. of widows or widowers) citizenship ceased 5 
that when.an intermarried. white married.a person. having. no rights of 
Cherokee citizenship by blood. it was conclusive evidence that. the tie which 
bound him to the Cherokee people. was severed and fhe: very, basis of his 
citizenship obliterated. (At page 95.) 


See, to the same effect, 19 Op. Atty. Gen. 109 (1888). 

An Indian tribe may classify various. types of maerebérshiip and 
qualify not-only the property rights, but the voting rights of certain 
“members. Thus in 19 Op. Atty. Gen, 389°(1888) the view is ex- 
pressed that a tribe may by law restrict the rights of tribal suf- 
_ frage, excluding white citizens. from: voting, ee a treaty | 

they are: eee pee of _ “membership:” ee | 
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| Similarly, an tadian tribe may revoke rights ot membership which | 
it has granted. In. Roff v. Burney (168 U. S. 218), the Supreme 
Court upheld the validity of an act of the Chickasaw. re 
depriving a, Chickasaw: citizen of his citizenship, declaring: 
_ The citizenship which the Chickasaw legislature could confer it could: with- 


_ draw. . The only - restriction on: the power of the Chickasaw. Nation to legislate 
in respect. to its internal. affairs is that. such legislation shall. not conflict with 


| the Constitution Or laws. ‘of the United States, and we know of no provision 


of such Constitution or laws. which would be set at naught by. ‘the action of 
a political community like: this. in- withdrawing. faces of meme in 
the community once conferred. (At page 222.) ao ga 8. eae 
The right of an Indian tribe to make express rules governing the 
7 recognition of members, the adoption of new members, the procedure. 
_ for abandonment of membership, and the procedure for readoption, 
_is recognized in Smith v. Bonifer (154 Fed. 888; aff’d, 166 Fed. 846). 
In that case the plaintiffs’ right to allotments depended: upon their 


- membership in a particular tribe. The court. held that such member- 


ship was demonstrated by the fact of tribal recognition, declaring : 


‘Indian members of one tribe can sever their relations as such, and ‘may: 
form affiliations -with another or other tribes. _ And. so. they. may, .after their 
relation with a tribe has.-been severed, rejoin the. tribe: ‘and be. again | recog- 
~ nized: and. treated as members thereof, and tribal. rights and privileges. attach 
according to the habits and: customs of the tribe with which affiliation «is. 
‘presently cast. As to.the manner of breaking off and . recasting. tribal affilia- 
tions we are meagerly informed. It was and is a thing,.of course, dependent — 


‘upon the peculiar usages and. customs. -of -each. particular - tribe,. and therefore 


we 'may..assume that no general rule obtains.for its regulation. 

Now, the first condition presented is that the mother of Philomme- was. a 
full-blood Walla Walla Indian, She was consequently .a-member of. the. tribe 
of that:name, Was her status changed. by marriage to. Tawakown,. an Iroquois - 
Indian? This raust depend upon the tribal: usage and customs: of the -Walla 
-Wallas: and the Iroquois. It ig said by Hon. William A, Little, Assistant 
Attorney General, in an opinion rendered the peeermens of. the. Interior in 
& matter: involving this. very. controversy : Beats ee eat 


«6 That inheritance: among these Indians is avout the: saoeiae: and 

oe toe through the father, and that the true test in these cases: is to ascer- 

~ tain whether. ‘parties: claiming to be Indians: and. entitled’ to allotments. 
_ have by their conduct expatrinted themselves or enmeed their citizen- 
a ‘Ship.” oe he aoe : ae 


But we are ‘told that: 


“Among the Troquoian tribes kinship. is: traced. through the blood of the 
woman only. Kinship means - membership in a family ; and this in turn 

— constitutes citizenship in the tribe, conferring certain social, ‘political, 
"and religious: privileges, duties, and. rights, which are denied to persous 
_. of alien blood.”’: Handbook of American. ‘Indians, edited by Frederick 

E “Webb Hodge; Smithsonian Institute,: . Government Printing Office, 1907, | 


"Marriage, therefore, with. Tawakown would not of itself. constitute. aD affilia- . 
‘Yon en the part of his wife, with the. Troquois tribe, of which he was 4 ‘member, 
anda renunciation of membership with her own. tribe. (at page 886.) 9 
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“Cenndeane a, ascend marriage of the plaintift to a white ‘person, 
the court went, on to’ declare: a, 


But notwithstanding the marriage of Philomme to. Smith, and her ‘long resi- | 
dence outside of the limits of the reservation, she was acknowledged by. the 
chiefs of the confederated tribes to be a member of the Walla Walla ‘tribe. 
_ From the testimony adduced herein, read in connection with that taken. in the | 
- ease of. _Ay-yu-tse- mMVil-kin v. Sinith, supra, it appears that. Mrs.. Smith was - 
advised by Homily and Show-a-way, chiefs, respectively, of the Walla Walla 
and Cayuse tribes, to. come upon the reservation and make selections for allot- 
_ ments to herself and children, and that thereafter she was recognized by both 
_ these chiefs, and by Peo, the chief of the. Umatillas, as being a member of. the 


- Walla Walla Tribe. It is true that she was not SO recognized at first, but. she : 


was finally, and by. a general. council of. the Indians held for the especial pur- 
pose of determining the. matter. (At. page 888. ) | 


Where tribal laws have ‘ot expressly provided tote some certificate 7 
of membership (see 19 Op. Atty. Gen. 115 (1888)), the courts, in 
cases not clearly controlled by recognized tribal custom, have looked 
to recognition. by the tribal chiefs as a test of tribal membership. 
Ay-ye- tse-mil-hin.v. Smith (194 U. S. 401, 411). | 

~The weight given to tribal action in relation to tribal mambesshin 

is shown by the case of Vofire v. United States (164 U. S.. 657). 
In that case the jurisdiction of the Cherokee courts i in a murder case, 
the defendants being Cherokee Indians, depended upon. whether the 
deceased, a white man, had been duly. adopted by the. Cherokee 
Tribe. Finding evidence: of such adoption in the official records of 
the tribe, the Supreme Court. held. that such adoption deprived the 
State court of jurisdiction over the murder and vested such, juris- | 
diction in the tribal courts. 7 Te ss 

A similar decision was. ey in the case ar Raymond iv + Ray- : 
mond (83 Fed. 721), in which the jurisdiction of a tribal court over — 
_an adopted Cherokee was eae The court declared (per. San- : 
7 born, Je): | 


“tt is conceded that under the laws of that aaticn fis Sanpalles pagame a mem- | | 


ber of that. tribe, by adoption, through her’ intermarriage with the. appellant. oR 
It is settled by the decisions of the supreme court that her adoption into that ve 
‘nation: ousted the. federal court of. jurisdiction over any suit between | her and = | 
any member of that tribe, and vested the tribal courts with exclusive juris- _ 


diction over every such action. “Alderty v. U. 8: 162 U. 8. 499, 16 Sup. Ct. 
864; Nofire v. U. S., 164 U. S. 657, 658, 17 Sup. Ct. 212, - | . 
Ibis ot course recognized throughout the cases, that tribal member: : 
ship i is a bilateral relation, depending for its Sens not only upon 
the action of the tribe but alsa upon the action of the individual con- 
cerned, Any member of any Indian tribe'is at full liberty to ter- 
minate his tribal relationship whenever he so chooses, In the famous 
case of United States ex rel. Standing Bear v. Crook (5 Dill. 4538, 
25 Wed. Cases No. 14 Bo), in which an Indian secured a writ. of 
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: ee corpus directed against a pqeneral: of the United States ort | 
to prevent his removal to Indian Territory, the court found that the : 
petitioner, Standing Bear, had severed his relationship with his 

- tribe’ and was, therefore, not subject to the provisions of any treaties 
Or: legislation conc eied with the removal of the tribe to. Indian 
a Territory. . The court declared (per Dundy, J.): | 


Standing . Bear, the principal witness, states: that. out of ave hundred and 
eighty-one Indians who went from the reservation in Dakota to the Indian 
| Territory, one hundred and fifty- -eight died within a ‘year. or so, and a great 
proportion of the others: were Sick | and disabled, caused, in a great measure, 
no doubt, from change of climate; and to save himself and the survivors of 
his wasted family, and the feeble remnant of his little band of followers, he. 
determined to leave’ the Indian Territory and return. to his old home, where, | 
to use his own. language, “he might live and die in peace; and be buried with 
bis. fathers. ” He. also states that he informed the agent of their final purpose 
to leave, never to return, and that he and his. followers had finally, fully, | and : 


forever severed his and their connection with the Ponca Tribe of Indians, and 


had resolved to disband as a tribe, or band, of Indians, and to cut loose 
from the government, go to work, become self-sustaining, and adopt. the habits 
and customs of .a higher civilization. To accomplish what would. seem. to 
be a desirable and laudable purpose, all who were able so to. do went to work. 
to earn a living. The Omaha Indians, who speak the same language, and 
with whom many of the Poncas have long continued to intermarry, gave them 
employment and ground to cultivate, so as to make them self-sustaining. And 
it was when at the Omaha reservation, and when thus employed, that. they . 
were arrested by order of the government, for the purpose of being taken back 
to the Indian Territory. They claim to be unable to see the justice, or reason, 
or wisdom, or necessity, for removing them by force from their own native 
plains. and blood relations: to. a far-off country, in which they can see little 
but new-made graves opening for their reception. The land from which they 
fled in fear has no attractions for them. The love of home and native land 
was strong enough in the minds of these people to induce them to brave every 
peril to return and live and die where they had been reared. ‘The bones. of 
the dead son: of Standing Bear were not to repose in the land they hoped to 
be leaving forever, but were carefully perserved and protected, and formed a 
part of what was to them a melancholy procession homeward, 

(* & * What is here stated in this connection is mainly for the purpose of 
showing.that the relators did all they could to separate themselves from their 
tribe and to sever their tribal relations, for the purpose: of. becoming self- 
sustaining and living without support from the government. This being so, 
“it presents” the question as to whether or: not an Indian can. withdraw from 
his tribe; sever his tribal relation therewith,.and terminate his allegiance 
_ thereto, for the purpose of making an independent living and adopting our own . 
_ civilization. 
Jf Indian tribes | are to be regarded and treated as separate but dependent 


| | nations, there. can be no serious difficulty’ ‘about the - question. Tf they. are. 
not to be regarded ‘and treated as. separate, dependent nations, then no 


allegiance is owing from an _ individual - Indian to his tribe, and. he could, — 
therefore, withdraw therefrom at any time. The question of. expatriation has . 
engaged the attention of our government from the time of its very foundation. 
Many. heated discussions have been carried on between our own and foreign. | 
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- governments on this great wuaation: until diplomacy has érimmipnantly secured es 
the right to every person found within our jurisdiction. This right has: always . 
been claimed. and : admitted. by. our government, and it is now no longer: an’ 
open question. © It ean make but little difference, then, whether we. accord to’ — 
the’ Indian tribes a national character or-not, as in either case I think the | 
7 individual Indian — possesses the clear and God-given right. to withdraw from . 
. . his tribe and. forever live away. from lt; as though it had no further existence. a 
Jf the right of expatriation was. open ‘to doubt in this country down to the 
- year 1868, certainly since that time no sort of question as to the right can. 
“now. exist. Qn the 27th of July of that year Congress passed an act, now 


< appearing as section 1999 of the Revised Statutes, which declares that: 


“Whereas, the. right of expatriation is a natural and inherent right of all 
people, indispensable to the enjoyment of the rights of life, liberty, and the | 
pursuit of happiness ; . and, whereas, in the recognition of this principle the 
government ‘has freely. received ee from all nations, and invested them — 
With. the. rights of citizenship. ie Therefore, any declaration, -instruc- 
tion, opinion, order, or ‘decision of any officer of the United’ States: which 
denies, restricts, impairs, or questions the right of. expatriation, is declared 
inconsistent with. the fundamental principles of the republic. “a 3 . 
The tribal power recognized in all the foregoing cases is not over- 
thrown by anything said in the case of United States ex rel. West v. 
' Hitchcock (205 U. S. 80). In that case, an adopted member of the 
Wichita tribe was refused an allotment by the Secretary of the 
Interior because the Department had never approved his adoption. 
Since the Secretary; according to the Supreme Court, had unreview- 
able discretionary authority to grant or deny an allotment even to | 
a member of the tribe by blood, it was unnecessary for the Supreme 
Court to decide whether refusal of the Interior Department to ap- 
prove the relator’s adoption was within the authority of the De- 
partment. The court, however, intimated that the general authority : 
of the Interior Department under Rev. Stat. 463 °(U. S. Code, title 
95, sec. 2);!° was broad enough to justify a regulation requiring 
| Department approval of adoptions, but hastened to add that since 


7 : the relator would have no legal right of appeal, even if his adoption. 


without Department approval were valid, ° “It hardly i is necessary to. 
pass upon that point.” os 
The power of an. Indian ee to determing: te aie is: 
subject to the qualification, however, that, in the distribution of tribal 
funds and other property under the: supervision and control of the | 


Federal Government, the action of the tribe is subject to the super- 


_ visory authority of the Secretary of the Interior. See United States 
ew rel. West v. itchcock, 205 ‘U: ‘8. 80; Mitchett v. United States, 22 ; 


a9 Mattes ‘af inn selanon 27a Cunmnisatonee of Indian ‘Affairs: shall, ‘under fies Siac: 


_ tion of the Secretary:.of: the Interior, and agreeably to, such regulations as the President’ 


' may prescribe, have the management of all Indian affairs and ‘oF all. matters PTIRIDE: out 
of Indian. relations. ee S. See. ees . af atl a + eee ro 
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Fed. 2d, Ts United States v. Provoe, 38 Fed. 2d, 7 99; reversed 
on other grounds, 283 U. S. 753. See also Wilbur v. United States, 
981 U. S. 206. The original power to determine membership, in- 
cluding the: regulation of. membership by adoption, nevertheless re- 
mains with the tribe, and in view of the broad provisions of the. 
Wheeler-Howard Act, it is my opinion that the Secretary of the 
Interior may in the future define and confine his power of super- 
vision in accordance with the terms of. the constitution adopted by.” 
the tribe itself and approved by him. ee a SF gd 


THe Power ¢ OF AN Inpian Terr TO Recunare Dosmsrr0 Reravions 


The Indian ies havé been meeonaet the widest sohaeibie latitude 
in regulating the domestic relations of their members. Indian cus- 
tom marriage has been. specifically recognized by Federal statute, so 
far as such recognition is necessary for purposes of inheritance, a 
Indian custom marriage and divorce have been generally recognized by 
State and Federal courts for all other purposes. Where Federal law 
or written laws of the tribe do not cover the subject, the customs and _.. 
traditions of the tribe are accorded the force of law, but these customs: _ 
and traditions may be changed by the statutes of the Indian tribes. In . 
defining and punishing offenses against the marriage relationship, | 
the Indian tribe has complete and exclusive authority i in the absence | 
_ of. legislation by Congress upon the subject. No law of the State - 
controls the domestic relations of Indians living in tribal relation- 
ship. The authority of an Indian tribal council to appoint guardians 
for incompetents and minors ‘is specifically recognized by statute? 
although this statute at the same time deprives such guardians of, 7 
the power to administer Federal trust funds. oe 3 a 

The completeness and exclusiveness of tribal authority « over. matters | 
of domestic robauoneay. 3 is pas set forth me Mr. Jd ustice Van | 


uy. §. CG, tidie’ 25, sec. 371, which piovidess 


“ Descent of land.—For the purpose of determining. the descent of land to the heirs of 
any deceased Indian under the provisions of section 348, whenever any male and: female - 
Indian shall have cobabited together as husband and wife according to the custom. and 
manner of Indian life the issue of such cohabitation shall be, for the. purpose aforesaid, 
taken and deemed to be the legitimate issue of the Indians 80 ‘living Er ee 


2U. S$. C., title 25, -gec. 159, which provides: 

“ Moneys due incompetents or orphans.—The Seovatavy: of the Anterior is directed to 
cause settlements to be ‘made with all persons appointed by: the Indian councils to receive 
moneys due -to. incompetent or orphan Indians, and to require all moneys found due to 
such ‘incompetent or orphan Indians to be returned. to the ‘Treasury; and all moneys so 
returned shall bear interest at the rate of 6 per centum per annum, until paid by. order 


of the Secretary of the Interior to those entitled’ to the same. No money shall be paid. — 


‘to any person appointed: by ‘any Indian council to’ Teceive moneys due to incompetent or. 
orphaned Indians, but the same° ‘shall. remain in the Treasury of the United. ‘States until. 
ordered to be paid by the Secretary to those entitled to receive the same, and shall bear 
6 per centum. interest until so paid.” (R, S. sec. 2108. ) 
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Devanter | in edie opinion of the ee Court in United States ve. 
Quiver (241 U. S. 602, at 608-605) : sas 


‘At an early period it became the settled policy of Gineness to eel. the 
. personal and domestic relations of the Indians with each other to be regulated, 
und. offenses by one Indian. against the person or property of another Indian to. 
be dealt with, according to their. tribal customs and. laws. Thus the Indian 
| Intercourse Acts of May. 19, 1796, ¢. 30, 1 Stat. 469, and of March, 1802, ec. 13, 

2 Stat. 189, provided for the punishment of various offenses ‘by white’ persons 
against Indians and by. Indians. against. white persons, but left untouched those 


by Indians against: each: other; and the act of. June. 30, 1834, c..161, Sec. 25,4 


Stat. 728, 733, while providing. that “so much of the laws of the. United States 
as provides for the punishment of crimes committed within any place within 
the sole and exclusive jurisdiction of the United States shall be in-force in the 
- Indian country ”, qualified its action: by saying, “ the same shall-not extend to 
crimes committed by one Indian. against the person. or. property of another 
Indian,” That-provision with its qualification: was later carried into the Revised 
‘Statutes as Secs. 2145-and.2146.. This was the situation when this: court, :in 
He parte Crow Dog, 109-U. 8. 556, held that the murder of an Indian by another 
Indian on an Indian. reservation was. not punishable under: the laws of ‘the 
United States and could be dealt with only according.to the laws of the tribe, 
The first change came when, by the act of March 3, 1885, ¢. 341, Sec. 9, 23 Stat. 
362, 385, now Sec. 328 of the Penal Code, Congress: provided for the punishment 
of murder,. manslaughter, rape, assault - with intent. to kill, assault with a - 
dangerous weapon, arson, burglary, and ‘larceny: when committed by one Indian 
against. the person’ or property . of another | Indian. In other, respects the policy 
 yemained as before. After. South Dakota became a State, Congress, acting upon 
a:partial cession of jurisdiction by. that State, ¢c. 106, Laws 1901, provided by the 
act. of February 2, 1908,.c..351, 82 Stat.- 793, now Sec. 329 of the Penal: Code, 
for the punisiment of the particular offenses named in the act. of 1885: when 
committed'.on the Indian reservations. in that State, even though committed by 
others than Indians, but this is without bearing here, for it left the situation in 
respect of offenses by: one: Indian against ‘the person Or E EnOpeS of another 
Indian as it was.after the act of 1885... 

We have now referred to all the statutes, There. is none dentine: with 
bigamy, polygamy, incest, adultery, or fornication, which in terms refers. to 
' Indians, these matters. always having been: left to the tribal customs. and. laws 

and to such preventive and corrective 1 measur es as reasonably could be taken by 
the administrative officers, as a 


~ Recognition of the validity of marriages | and: divorces’ consum- 
. siiated iD accordance with ‘tribal law or custom 1s found ‘i In nae: fol- 
lowing cases: = 
Carney v. Chapin oar. U. por 102; ‘Boyer ¥: Dively, 58 Mo. 510: - 

Johnson v. Dunlap, 68 Okla. 216, V3 Pac. 859; Cyr v. Walker, 29. 

Okla. 281; 116 Pac. 931; ‘Hallowell: v. Commons, 210 Fed. 793; Fart 
vz Godley, 49, Minn. 361; Ortley v. Hoss, 78 Neb. 339; People ex rel. 
La Forte v. Rubin, 98 WN Y. Supp. 787; Butler v. enon. 54 Okla. 
929, 153 Pac. 823; Proctor v. Foster, 107 Okla. 95, 230 Pac. 753; 
Davis v. Leeder, 102 Okla. 106, 226 Pac. 880; Pompey v. King, {01 
— Okla. 253, 225. Pac. 105; Buck v. meee 34 Okla. 801; Ler Pac. 436; 


AQ DECISIONS OF THE DEPARTMENT OF THE. INTERIOR Vol: 


Johnson v. J Aen 30 Mo. 72: Vines ve Ml Kinney Ys 270 Pac. 1096 — 
-(Okla:) ; and ef. Cota v. Woolrich (1867 dy 11 Lower Can. Jur. | 
197. 

Legal recognition haa fio been withheld joni marriages’ by I Indian 
scstay even in those cases where Indian custom sanctioned. polyg- 
amy. As was said in & obogum. V. Fackson Tron Co. ue pen 498, 
43 N. W. ibcecss | | | 


OK The testimony now in this case shows: what, as mietber: of history, 


we are. aint bound to know judicially, that amoung these Indians polyg- ' 


_amous marriages have always been recognized: as valid, and have never been 
confounded with such promiscuous or informal temporary intercourse as is 
_ not reckoned as marriage.. While most civilized. nations in our day very 

wisely discard polygamy, and it is not probably lawful anywhere among. 

English-speaking nations, yet it is a recognized and valid institution among. 
many nations, and in no way universally unlawful. We must either hold 
that there can be-no valid Indian marriage, or we must boid that all marriages 
are valid which by Indian usage are so regarded. There is no middle ground 
which can be taken, so long as our own Jaws are not binding on the tribes. 
They did not occupy their territory by our grace and. permission, but by a 
right beyond our control. They were placed by the Constitution of the United 
States beyond our jurisdiction, and we have no more right to control their 
domestic usages than those of Turkey or India. * * * We have here mar- . 
riages had between members of an Indian tribe in tribal relations, and unques- 
tionably good by the Indian rules. The parties were not subject in those rela- 
tions to the laws of Michigan, and there was no other law interfering with the 
full jurisdiction of.the tribe over personal relations. We cannot interfere 
with the validity of such marriages without subjecting them to rules of law 
which never bound them. 


See, to the same effect, State v. McKenney. (18 Nev. 182, 200). 

The jurisdiction of a tribal court over divorce actions is recognized 
in Raymond v. alan (83 Fed. ha 19 Ops. Atty. aa 109 
(1888). 


Tue Power or AN InpIAN TRIBE TO GovEerRN THE Drscent AND 
| DIstTRIBUTION OF ‘Prorerty 


It is well. settled that an Indian tribe has the power to prescribe 
the manner of descent and distribution of the property of its mem- 
bers, in the absence of contrary legislation by Congress. Such power 
may be exercised through unwritten customs and usages, or through 
written laws of the tribe: This power extends to personal property - 
as. well as to real property. By virtue of this authority an Indian 
tribe may restrict the descent of property on the basis of. Indian 
blood or tribal membership, and may provide for the escheat of 
property to the tribe where there are no recognized heirs. An Indian 

tribe may, if it so chooses, adopt as its own the laws of the State in © 
which it is situated and may make such. modifications 1 in these laws 
as it. deems suitable to its peculiar conditions. | | 
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. The only general statutes of Congress which restrict the power - 
of an Indian tribe to govern the descent and distribution of property 
of its members are section 5 of the General Allotment Act (U.S. 
Code, title 25, sec. 348),1" which provides that allotments of land 
-shall descend & according to the laws of the State or Territory where. 
such land is located ”, the act of June 25, 1910, c. 431, Sec. 1, 36 Stat. 
855 (U. S. Code, Title 25, Sec. 872) ,™ ahich provides that the Secre- _ 
tary of the Interior shall have unreviewable discretion to determine 
_ the heirs of an Indian in ruling upon the inheritance of individual 
allotments issued under the authority of the General Allotment Law, 
and section 2 of the same act (U. 8. Code, title 25, sec. 878),% 
which gives the Secretary of the Interior final power to. approve and 7 
* disapprove Indian wills devising restricted. property. ery 
These statutes abolish the former tribal sawn ovee the descent’. 
and distribution of property, with respect. to allotments of land 
made under the General Allotment Act, and rendered tribal rules of 
testamentary disposition subject to fie authority of the Secretary 
of the Interior. They do not, however, affect intestate succession 
to personal property. or interests in land other than allotments (@. Gey 
possessory ‘interests in land to which title is retained by the tribe). 
With respect to.all property other than allotments of land made 
under the General. Allotment Act, the inheritance laws and customs 
of the Indian tribe are still of supreme authority.‘* | | 
The authority of an Indian tribe in the matter of iuheritatiee 18 
clearly recognized by the United States Supreme Court. in. the case 


13 Patents ta. be held in trust; descent and Ginon _—Upon. the approwal of the: allot: 
ments provided for in sections 331 to 334, inclusive, and 336 by the Secretary of the In- 
terior,. he shall cause patents to issue therefor in the name of the allottees, which. patents 
shall be of the legal effect, and declare that the United States does and. will hold: the 
land thus allotted, for the period of twenty-five years, in trust for the sole use and benefit 
of the Indian to whom such allotment shall. have been made, or, in case of his decease, 
of his heirs according to the laws of the State or. Territory where such land is located, 


-and that at the expiration of said period the United States will convey the same by patent. 


to said Indian, or his heirs as aforesaid, in fee, Secon of said trust and free of all 
charge or.incumbrance whatsoever: *  *. *? | 

14 Ascertainment af heirs: of deceased allottees. When any: Indian ts whom. an. allot- 

. ment of. land has been made, dies before the expiration of the trust period and before 

the issuance of a fee simple patent, without having made a will disposing of said allot- 


- ment as hereinafter provided, the Secretary of the Interior upon notice and hearing, 


-- under such rules as he may prescribe, shall. ascertain the legal heirs of such decedent, 
and his decision thereon shall be final and conclusive. * *..*”?.. | 
8 « Disposal by will of allotments held under trust —Any persons of: the age of twenty- 
one years having any right, title, or interest. in any allotment held under trust or other — 
‘patent containing restrictions on alienation or individual. Indian moneys or other prop- 


erty held in trust by the United States shall have the right prior to the expiration of the . | 


trust or restrictive period, and before the issuance of a fee simple patent or the removal 
of restrictions, to dispose of such property by will, in accordance with regulations to. be» 
prescribed by the Secretary of the Interior: Provided, however, That no will so executed 
shall be valid or have any force or effect unless and until it shall have been approved. by 

_ the Secretary of the:Interior: * * *” 
1The foregoing eeneral analysis is inapplicable to the Five Civilized Tribes, Congress , 
having expressly. provided that State probate courts shall have jurisdiction: over the 
estates of allotted Indians of the Five Civilized. Tribes leaving restricted heirs. ghee Or’ 
June 14, 1918, ¢. 101, sec. 1; 40 Stat. L. 6063 U. 8. Code, title 25, sec. ., 875.) 
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= of Jones Vv. Meehan (17 5 U. S. 1), i in ca tlie it was ae that the eldest 

male child of a. Chippewa Indian succeeded to his aa alot 
ment in accordance with. tribal. law. The court. declared: 

- The. ‘Department of the Interior appears. to tiave aaeunied: ‘that, upon ‘the 

death of Moose Dung the elder, in 1872, the title in his land; descended by law: 

to his heirs general, and not to ‘his eldest son only. 

But the elder Chief Moose Dung being a. member of. an Indian ins wiose 
tribal ‘organization was still recognized. by the Government of. the United 
States, the right of inheritance in his land, at the time of ‘his’ death, was 
controlled by. the laws, usages, and customs of the tribe, and not by the law of 
the State of Minnesota, nor. aid any action of the Secretary ot ‘the Interior. 
(At page 29.) 

In ronghins this conclusion the Supreme Court relied upon ‘i 
following cases: °° .: | 

Unrated States v. Shanks (15 Minn. 369) ; Dotle.v. Trish (2 Barb. 
[N. Y.] 689); Hastings v. Farmer (4 N. Y. 298, 294); The Kansas 
indians (5 Wall. 787); .Waupemangua v. Aldrich (28 Fed. 489); _ 
Brown v. Steele (23 Kan. 672); Richardville v. Thorp (28 Fed. 52). 

In the case of Jones v. Meehan, supra, the tribal authority was 
exercised through immemorial usage. Other tribes, however, have 
exercised a similar authority through written laws. : 

In the case of Gray v. Coffman’ (8 Dill. 393, 10 Fed. Cases, No. 
5,714), the court held that the validity of the will of a member of 
the Wyandot tribe depended upon its ony with the written 
laws of the tribe. The court declared: 


The Wyandot Indians, before their removal from Ohio, had adopted a written 
constitution and laws, and among others, laws relating to descent. and. wills. 
These are in the record .and are shown to have been copied from the laws of 
Ohio. and adopted by the Wyandot tribe, with certain modifications, . to adapt: 
them to their customs and usages. One of these mndifications was that only 
living children should, inherit, excluding the children of deceased children, or. 
grandchildren. The Wyandot. council, which is several times referred to in the 


OE eaty: of 1855, was: an executive and judicial body and had power, under the laws 


and usages of the nation, to receive proof. of wills, etc.; and this. body cons 
tinued to. act, at least to some extent, after the treaty. of 1855.00 
 # * # under the circumstances, the court. must give. effect to the well- ) 
| established laws, customs, and usages of the Wyandot tr ibe of Indians in ‘respect . 
to the disposition of property by. descent and will. 


| In the case of OBrien v. Bugbee (46 Kan 1: 26 Bae 498), it Was | 
held that a plaintiff in ejectment could not recover without positive 
proof that under tribal custom he was lawful heir to the property | 
im question. In the absence of such proof, it was held that title to. 
the land escheated to the tribe, and that the tribe: might sas OLA 
the land as it saw fit... - 
Tribal autonomy in the pociation of descont and distetbution’ i} is 
‘recognized i in the « case eof es v. a, (14. Mise. 207; 252 DNs YX, 
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Supp. 818). In ay case, ‘and in the ease of Phin V. Counoll | 
of Seneca Nation (245. N.. 'Y, 483; 157 N. E. 734), the supremacy of 
tribal law in. matters of inheritance and membership eee 1s 
defended on the ground— 7 


that when Congress does not act no law: runs on an | Indian reservation save 
ihe Indian tribal law and custom. | 


Tn the case of Y-Ta- Tah-W ah v. piboee ; (10 105 Fed. OB <1), the ae oe 


tiff, a medicine man imprisoned by the Federal Indian agent and > 
county sheriff for practicing medicine without a. license, brought an — 
action of false imprisonment against these officials, and died during — 
_ the course of the proceedings. ‘The court held that. the action might — 
be continued, not by an administrator of the decedent’s estate ap- _ 
pointed in ede with State law, but by’the heirs. of the decedent 
| by. Indian custom. The court declared, per Shiras, oJ vi 3 
df it were. true that, upon. the death of. a tribal Indian, his. proper pe real and 
personal, became subject to the laws of the state directing: the. mode of: distri- 
. bution of estates of decedents, it is apparent. that irremediable confusion would | 
- be caused thereby in the affairs of the Indians ” is * (At page 262.) 
In a case involving the right of an illegitimate child to inherit 
‘property, the authority of the tribe to pass upon the status of illegiti- 
mates was recognized i in the following terms: 


. The Creek. Council, in the. exercise of its lawful function of local seledoveri: 
ment, saw fit to limit the legal rights of an illegitimate child to that.of sharing 
in the estate of his. putative father, and not to confer upon such child.generally 
the status of a child born in lawful wedlock: Sree Land. bills sais 4 v. 
Thomes,. 34 Okla. 681, 127 Pac..8.), 


See, to the same effect, Butler v. Wilson (54 Okla. 229, 153 Pac. 
823). 

In the case of Dole V. Teh (2 Barb. 639) it was ‘held. that. a surro- 
gate of the State of New York has:no power to grant letters of ad- 
ministration: to control the disposition: of personal property belong- 
ing to a ‘deceased member of the Seneca tribe. ‘The court declared : 


Iam of the opinion that the private property of: +e: Seneca Indians is 
. not within. the jurisdiction of our jaws respecting: administration ; -and that 
the letters of administration granted by the surrogate to the plaintiff are void. 
I.am also of. the opinion that the distribution of Indian: property according 
to their customs passes a. good. title, which our courts. will not. disturb ; and 
_ therefore that the defendant. has a good title to: the horse. in question and .. 
| must have judgment: on. the special verdict. (At pages 642-643.) - : = 


- In George v. Pierce (148 N. Y. Supp. 230), the distribution of rr : 


and personal property of the decedent through the Onondaga cus- 


-.tom.of the “dead feast” is | recognized as, aeupera all rights of 


inheritance. 


In the case of Macken V. Ot (18 How. 400), “ihe Supreme nee | 
held that letters of administration issued by a Cherokee court were 7 
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entitled to recognition in another jurisdiction, on the ground that 
the status of an Indian tribe was in fact similar. to that of a Hed- ; 
eral territory, | 

In the case of. Mechar v. : Radtin (173 Fed. 216), he seat: recog- 
nized the validity of tribal custom in determining the descent: of 
real and personal property and indicated that the tribal custom of — 
the Puyallup band | prescribed different. Tules of descent for real 
7 and for personal property. _ 


Tue Taxtne Powsr OF AN InpIan a is 


3 Chief « among ihe powers of sovereignty ened, as. partaining. 
to an Indian tribe is the power of taxation. Except where Congress 
has provided otherwise, this power may be exercised: over members 
of the tribe and over nonmembers, so far as such nonmembers may 
accept privileges of trade, residence, etc., to which taxes a be 
attached as conditions. 3 
The case of Buster v. Wright (135 Fed. 94%, app. aan 203 U. 8. 

599), contains an excellent analysis of the taxing power of the Creek 
Nation: | ; 7 


Repeated decisions of the courts, numerous opinions of the Attorneys Gen. 
eral, and the practice of years place beyond debate the propositions that prior | 
to March 1, 1901, the Creek Nation had lawful authority to.require the pay- 
ment of this tax as a condition precedent to the exercise of the privilege of 
trading within its borders, and that the executive department of the government 
of the United States had_ plenary power to enforce its payment through | the 
Secretary of the Interior and his subordinates, the Indian inspector, Indian 
agent, and Indian police. Morris v. Hitchcock, 194 U. 8S. 384, 392, 24 Sup. 

- Ot. 712, 48 L. Ed. 1030; Crabtree vy. Madden, 4 C. CG. A. 408, 410, 418, 54 Wed. 
426, 428, 431; Maxey. y. Wright, 3 Ind. T. 248, ‘54 S. W. 807; Maxey v. Wright, 
44 G.-C. A. 683, 105 Fed. 1008; 18 Opinions of oe ‘General, 34, ca 23 
Opinions. of Attorneys General, 214, 217, 219, 220, 528, Bee 

* * * Tt may not be unwise, before entering upon the discussion of. fis, 
proposition, to place clearly before our minds the character. of ie: Cr eek Nation 


and the nature of the power which it is attempting to exercise. 


The authority of the Creek Nation to prescribe the terms upon ‘which 


nonecitizens may transact business within its borders did. hot have its origin in 


- act of Congress, treaty, or agreement of the United: States.’ It was one of the 
inherent and essential attributes of its original sovereignty. It was a natural 
right of that people, : indispensable to its autonomy as a distinct: tribe or nation, 
‘ahd it must remain an attribute of its government until by. the agreement 
of the nation itself or by. the superior power of the republic it is taken from it. 
Neither the authority nor the power of the United States to license its cit- 
izens to trade in the Creek Nation, with or Without the consent of that tribe, 
is in. issue in this case, ‘because the complainants have no such licenses. The . 
| plenary power. and lawful authority of the government of the United. States 

- by license, by treaty, or by act of Congress to take from the Creek Nation 

every vestige. of -its. original or acquired governmental - authority and : power - 

7 may be admitted, and. for the purposes of this. decision. ¢ are here conceded. 
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| oe The fact remains Aeveuticlecs: that every seeinals attribute’ of the government 


SOE the Creek Nation still exists intact which has. not been. destroyed or limited. 
by act of Congr ess or by the contracts of the: Creek tribe itself. 
Originally. an independent tribe, the superior power of the republic. early. 


oe reduced this Indian people to a “ domestic, ‘dependent nation” (Cherokee Nation 


v. State. of Georgia, 5 Pet. 1-20, 8 L. Wd, 25), yet left it a distinct political 
entity, clothed with ample authority to govern its inhabitants.and to manage | 
its domestic affairs through officers. of its own selection, who under a Consti- 
tution modeled after that of the United States, exercised legislative, executive, 
and. Judicial, functions within its territorial jurisdiction for more than half a” 
century. ‘The governmental jurisdiction of this nation was neither conditioned . 
nor limited by the original. title by. occupancy to the lands within its. territory. | 
am : eo * Founded in its original national sovereignty, and secured by these 
tr eaties, the governmental authority of the Creek Nation, subject always to | 
. the superior power. of the republic, » remained practically unimpaired until the 
- year 1889. Between the years 1888 and 1901 the United States by various acts 
of. Congress deprived this tribe of all its judicial power, and curtailed its 
remaining authority until its powers of government have become the. mere | 
shadows of their former selves: Nevertheless its authority to fix the terms | 
upon which noncitizens might conduct business within its territorial boundaries 
guarantied by the treaties of 1832, 1856, and 1866, and sustained by repeated 
decisions of the courts and opinions of the Attorneys General of the United 
States, remained undisturbed. 
| -. = ie Cr is said that the sale of these lots and ‘the icons eation of cities 
. and towns upon the sites in which the lots are. found authorized by. act of Con- | 
gress to collect taxes for municipal purposes segregated: the town.sites .and: the 
lots sold from the territory of the Creek Nation, and deprived it of govern- 
- mental jurisdiction over ‘this. property and over its occupants.- But the: juris- 
diction to govern the inhabitants of a country is not conditioned or limited — 
by. the title to the: and which they. occupy in it, or by the existence of munici-— 
palities therein endowed with power to collect taxes for city purposes, and to 
enact and. enforce municipal ordinances. Neither the United States, nor a | 
- state, nor any other sovereignty loses the power to. govern the people within 
its borders - by. the existence of towns. and cities. therein endowed with the 
usual powers of municipalities, nor by ‘the ownership nor occupany of the land 
, within its territorial jurisdiction by citizens or for eigners. (At pp. 949-952. dy. 


| - A similar opinion was rendered by the Attorney General (23 Ops. | 

3 Atty. Gen: 528) with respect to the right of the Cherokee Nation to 
impose ah export: tax on hay grown within the limits of the reserva- 
tion. The opinion of the Attorney General. suggested that. tribal 


authority to impose such a tax would remain. “even. if the shipper Ps 


was the absolute owner of the land on which the hay was raised.” 
This suggestion was referred to and approved by the United States: 
| Supreme Court in Morris v. Hitchcock (194 U. 8. 384, 392). | 
Tn the latter case, the Court of Appeals of. the District of; Colum: 
bia, considering the validity of a tax or fee imposed by. the Chicka- 
_ saw Nation upon the owners. of all cattle grazed within the Chicka-— 
- saw. territory, analyzed the status: and powers of the Chickasaw 


~ Nation in these terms: 


A government of the ine necessarily has the power to. maintain: ‘its. ‘existetice 


and effectiveness through’ the exercise of the usual oS of taxation upon all — a 
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property within its limits, save as may be restricted by its organic law. Any 
restriction in the organic law in. respect of this ordinary power of taxation, and 
the property subject thereto, ought to appear by express provision or necessary: 
implication. Board Trustees v. Indiana, 14 How. 268, 272; Talbott v. Silver 
Bow Co., 189 U. 8. 488, 448. Where the restriction upon this exercise of power 
by a recognized government, is claimed under the stipulations of a treaty with 
another, whether the former be dependent upon the latter or not, it: would seem: 
that its existence ought to: appear beyond » a reasonable doubt. We discover 
no such restriction in the clause. of “Article '7 of the Treaty of 1855, which 
excepts white persons from the recognition therein of the unrestricted ‘right 
Of self-government by the Chickasaw Nation, and its-full jurisdiction over per- . 
sons. and property within its limits. The conditions of that exception may be | 
fully met without going to the extreme of Saying that it was also intended. to. 
prevent the ‘exercise - of the power to consent to. the: entry. of noncitizens, or 
the taxation of: property actually within the limits of that. oe and 
| penne its benefits. | (Morris Vv. Hitchcock, 21 App. D. G. 569, 093.) 


In the case of Maney v. ‘Wright (3 Ind. T. 243, 54 S. Ww. 807, 
aff’d., 105 Fed. 1008), the right of an Indian tribe to leey. a tax upon 
a: Toumienon of the tribe residing on its reservation was. held to. be 
an essential attribute of tribal sovereignty, which might be curtailed 
by. express language of a treaty or statute, but otherwise remained 
intact. In that case the court declared: i 
* * & in the absence of express contradictory ’ provisions. by. patty: or -by 
statute of the United: ‘States, the Nation (and not a citizen) is to declare who 
shall come within: the boundaries of is Oceupan cys: and under ey conditions. . 
(At page 36. ) | Go : , | 

See, to the same effect, Tt Ops. Atty. “Gen. 184; 18 Ops Atty. 
| Gen, D4, eas 

- In view: rot the fact: hog eiees that Cones iss donterced: upon 
the Commissioner of Indian Affairs exclusive jurisdiction to appoint 
traders on Indian reservations | and to prescribe the terms and con- 
ditions governing their admission .and operations (see secs. 261 and 
262, title 25, U. S. Code), an Indian tribe is without power to levy 
om) tx upon eh licensed traders unless authorized ‘by: the Commis- | 
sioner of. Indian Affairs so to do. | 


Tr Power « OF ve Lxptan Teme TO. » Excrupe Nowarenens From Ins 
J URISDICTION. ~ 


OTe: power of an ‘Indian tribe to’ ‘exclude nonmembers of the tribe 
from entering upon ‘the reservation was first clearly. formulated ‘in: 
an opinion of the Attorney General rendered i in 1821 with ‘respect to 
the lands of the Seneca Indians: is oe : ee 

So Jong as a tribe exists and remains in possession of its lands, its title and. | 
possession are sovereign and exclusive; ‘and: there exists no authority to enter 
upon their lands, oy any PuEpese whatever, without their consent. (1 Op. 
| Atty. Gen, 465, 468).. ee Cas ee | 
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, ale was further said in the course of this opinion that even the 
United States Government could not enter the Seneca lands, for the 
purpose of building a road or for La other Tu without me 

consent of the Indians. i 
Although the last implication of hae doctiine, if eee valid, 

has been ‘superseded by many statutes authorizing and directing 


- officers and agents of the United’ States to enter upon. Indian lands 


for various purposes, the basic principle that an Indian tribe may © 
exclude private individuals from the territory within its jurisdiction, | 
or prescribe the conditions 1 upon which such ony will be pormibied, | 


has been followed in a long line of cases. 


Two grounds for this power of exclusion are established by the 
decided cases: first, the Indian tribe may exercise, over all tribal 
: property, the rights of a landowner ; second, the tribé. may, in the 
exercise of local self-government, regulate the relations between its 
~~ members and other | persons, so far as may be consistent with Congres- : 
sional statutes governing trade and intercourse.” : 

In Rainbow v. Young (161 Fed. 835) it was held that the Indian - 
superintendent and. Indian police had power to remove an attorney 
seeking to collect fees on a day when lease money was being paid 
to the Indians. In addition to the specific authority to remove un- 
desirable persons granted by Revised, Statutes, sec. 2149” ‘(recently 
repealed by act of May 21, 1934, 48 Stat. 787), the court found that 
the power to remove nonresidents was incidental to the general 
| powers of a landowner, which the United States was qualified to — 
exercise with respect to Indian lands: | oy 
Besides, the reservation from which Mr, Sloan was removed is the pr paca . 

of the United States, is set.apart and used.as a tribal reservation and in respect 
of it the United States has the rights. of an individual proprietor (citing cases) 
and can maintain its possession and deal with intruders in like manner. as can 
an individual in respect of his property. (At Dp. 837.) 
See, to the same. effect, United States v. Mullin (7. 1 Fed. 69) 20 
Op. Atty. Gen. 245, holding that an injunction by. a State court 
might properly. be disobeyed; 14 Op. Atty. Gen, 451. And with re- 
spect to the general power of a government as a landowner to remove _ 

intruders see Canfield v. United States (167. U.S. 518, 524). 

As was said in the case of Stephenson v. Little (18 Mich, 438), 
in which it was held that the United States Government as a land- 
owner: might, through. officials of the Land Office, seize and direct 
the sale of timber ‘cut’ on ‘public’ lands ¢ oven ee other timber had 
been mixed with that so cut: on ee ee rete 
_ It seems to me there can be no doubt that the Governinent: has all the common- | 
law: rights. of an individual in respect to depredations. ‘committed on its prop- 
. erty, and that where there is. no. statute making it ‘the uty of any particular | 

20683—36—vol. 55-4 | | 
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‘official: to: enforce those rights, it is er necessitate rei made the auey of the 
Executive Department. of the Government to enforce them. (At page AA.) | 
What is said here of the rights of the United States Government 
may be said with equal force of the rights of an Indian tribe. In 
an unallotted reservation, an Indian tribe occupies the position of a 


landowner in equity, if not in strict law. ee States v. Une oo 


6 Sawy. 29, o7 Fed. Cas. No. 16 418.) , | 
The cases cited. with respect.to the power of an Indian ae to tax 


nonmembers, as a condition of entry or residence within the juris- 


diction of the tribe, confirm the foregoing conclusions, and indicate 
further that the power of an Indian tribe to exclude nonmembers 
is not limited to lands in tribal ownership. : 
Over tribal lands, the tribe has the rights: of a riandowiiek as wall | 
as the rights of a local government, dominion as well as sovereignty. 
‘But over all the lands of the reservation, whether owned by the 
tribe, by members thereof, or by outsiders, the tribe has the sovereign 
- power of determining the conditions upon which persons shall be 
_. permitted to enter its domain, to. reside therein, and to do business, 
provided only such determination is consistent with applicable Fed- 
eral laws and does not infringe any vested rights of persons now 
- occupying: reservation lands under lawful authority. Morris vy. 
‘Hitcheock (194 U. S. 884) and other cases cited under heading * » The 
Taxing Power of an Indian Tribe.” | 


Tear Pownrs Ovar Proven 


The. powers of an Tidanctabe with respect dospropetty derive 
from two sources. In the first place, the tribe has all the rights 
and powers of a property owner with respect: to tribal property. 
In‘ the second place, the Indian tribe has, among its powers of 
| sovereignty, the ‘power to regulate the use ‘and ie epegucy of indi- 
7 vidual property among its members. _ : 

“The powers of an Indian tribe over tribal. property are no less 
absolute than the powers of any landowner, save as restricted by 
general acts of Congress restricting the alienation or leasing of tribal 
property,” and. particular acts of ‘Congress oer to. control the — 
ee of Particular. funds or lands. em 2 a 


. wo. S. Code,- title 25, sec. 177, apomdees 
46 Purchasés or grants of lands: from Indians. = ourchaee. seat lease, or other eons 
veyance of. lands, or of. any. title or claim - thereto, from any Indian. nation. or tribe of 


| Indians, shall be of any validity in law or equity, unless the same be meds BY. treaty or 


convention entered into’ pursuant to the Constitution. aa ake 

OS 8e Code; title 25; pec. 85,: ‘provides : 

ahs Contracts. relating. to tribal funds: or eraperty: _No. contraet: made with AD Indian, 
where: sueh contract relates, to the tribal funds or property in. ‘the hands of the United 
“States, shall be valid, nor shall any payment: for services rendered in elation thereto be 2 eg 
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~The: powers. efi an indian tribe with, respect to tribal land are not 
limited by any rights of. occupancy which the tribe itself may grant. 
- to its members. The proposition that occupancy of tribal land does 
not create any vested rights in the occupant as against the ibe 1s 
supported by a long line of court decisions: 
Sizemore Vv. Brady, 235 U.S. 441; Franklin v. Diwan, 233 U. g, 269; - 
. Gritts v. Fisher, 224 U.S. 640; J owrneycake v. Cherokee Nation ral ae 
United States, 28 Ct. Cls. 281; Sac and Fou Indians of Iowa v. Sac. 
and Fox Indians. of Oklahoma and the United States, 45 Ct. Cls..287, 
_aff’'d 220 UL S. 481; ; Hayes v. Barringer, 168 Fed. 221; Dukes v. Good- 
all, 5 Ind. T. 145, 92 S. W. 702; In re Narragansett Indians, 20 R. I. 
| 715: Terrance v. Gray, 156 N. Y. Supp. 916; Reservation Gas Co. v. 
‘Snyder, 88 Misc. 209; 150 N.Y. Supp. 216; Application of Parker, 
937 N.Y. Supp. 135; McCurtain y. Grady, 1 ia T. 107,38 8. W. 65; 
Whitmire, trustee, v. Cherokee Nation, 30 Ct. ls, 138; M yers Vv 
| Mathis, 2 Ind. T. 3,468. W.178. 


In the case of Sizemore Vv. - Brady, supra, the Supreme Court - + 


- -declared—- 


- lands and funds Baigised +0 the: tribe as a community, and not to. the members | : og 
severally: or as tenants. in common. (At p.. 446.) . 


Similarly, in Franklin Vv. ae Se; the + Supreme, Court > 


declared :. 


- _As the tribe could not sell, neither could the individual mclupene 2 they had 


neither an undivided - interest in. the. tribal land nor vendible interest in. any 7 | 


z particular tract. (At p. 271.) 


Ine the case of J ourneyoake * Vv. Oihensuee Watton. and the United 2. 
ae Sea supra, the Court of Claims carefully analyzed the laws and 


- -constitutional provisions of the Cherokee Nation and found that prop- 


Fo erty within the jurisdiction of the Nation was of two kinds: com- :, 


 munal. property, in which each individual had exclusive rights of 
: occupancy i in particular tracts, rights not subject to transfer or dis-— 
position: except according to prescribed rules; and national property, 


held by the tribe Bea With respect to the former type of property, kes 7 


‘the court. declared : 


| . The distinctive characteristic of communal proper ty. is that every. membes of . : 
‘the community is an owner of it as such, He does not take as. heir, or. pure es 


“made wailed: the consent of the United States has previously been given. G@ une 30, 1918, 
-c. 4, sec, 18, 38 Stat. 97.) - : 
Statutes restricting tribal powers ‘0 lease tribal lands are cited at pages. 53-54, ‘infra. 
The foregoing restrictions are Harhally moEee by the neg owes Act. ASS: 
- Stat. 984),: sees. 4, 6, 17. . 

Tt ig: recognized that property held by the United Stakes: in: eat’ res an ‘Indian tribe - 
is, like other .trust property,: subject to terms of the trust with’ ‘respect: to the use and 
. disposition ; of. corpus and income.. Thus it is provided that tribal funds held. ‘by the 
“United States in trust. for Indian. tribes may be expended only. in accordance with annual 
-statutory appropriations; except, for ‘certain. designated purposes as. to which annual statu- 
“tory eppropriation is ‘not required. See. act of mee 18,. F916, & 125, ‘Sec, a, 89. Stat. 


| E. 159. 
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chaser, or grantee; if he dies his right of property does not descend; if ha 
_ removes fiom the community it expires; if he wishes to dispose of it he has 
— nothing which he can convey ; and yet he has a right of property in the land as 

perfect as that of any other person; and his children after him will. enjoy all - 
that he enjoyed, not as heirs but as communal owners. 


Analyzing the status of tribal lands not san seeh to. individual oceu- | 
pancy, the court declared: a | ~ 


With this power of regulation and control of the public domain. and the jus 
disponendi lodged in the government of the Nation, it. is plain that the. com- 
munal element has been reduced to a minimum .and. exists only in the occupied | 
| lands. And it is manifest that with the growth of civilization, with all of. its 
intricacies and manifold requirements, the communal management of the 
public. domain would have been utterly: insufficient and, if it had ‘continued, 
would have been a barrier to the advancement of civilization itself. - 

With these powers of absolute ownership lodged in the Cherokee government, 
__ the power to alienate, the power to lease, the power to grant. rights. of occupancy, : 
7 the power to restrict rights of occupancy, and with the exercise of those powers. 

- running back to the very year of the adoption of the constitution, and receiving 
from that time to the present the unquestioning acquiescence of. the former 


| communal owners, the Cherokee people, it is apparent that the “public domain” | 


of the Cherokee Nation is-analogous to the “ public lands” of the United States. 
or the “demesne lands of the Crown”, and that it is held absolutely by the 
. Cherokee government, as all public property is held, a trust 7 governmental ; 
purposes and to promote the general welfare. 


| Similarly, i in the case of Hayes v. Barringer, supra, als, court 
declared, in considering the status of Choctaw and Chickasaw tribal 


lands: : 


Om he that ‘time these ‘were the lands of the’ Choctaw. -and Chickasaw 
. Nations, cala by them, as they held: all:their lands, in trust forthe individual — 
members of. their. -tribes, in the sense in which the public, property of. repre- 
‘sentative. governments is held’ in. trust for its people. But these were publie 
lands, and, while the enrolled members of these tribes undoubtedly had a vested 
equitable right to their just shares of them against strangers and fellow. mem- 
bers of their tribes, they had no separate or individual right to or: equity in 
any of these ‘lands which they could maintain against the legislation of. the 
United, States or of the Indian Nations.. Stephens v. Cherokee ‘Nation, 174 U. S. 

445, 488, 19 Sup, Ct. 722, 48 L. Wd. 1041; Cherokee Nation v. Hitchcock, 187 TLS. 
294; 23 Sup. Ct. 115, 47 L. Bd. 183; Lone Wolf v. Hitchcock, 187 U. 8S. 553, 23. 
Sup. Ct. 216; 47 Li. Ed: 299; Wallace v. Adams, ‘148 Fed, on “4 o Cy “AY 5405 

Ligon. v. Johnston (G. C, A‘), 164 Fed. 670, 


So, too, in United States v. Lucero (1.N. M. 422) ,. title to lands 
within a pueblo i is recognized to lie in the pueblo itself, rather than 
in the individual members thereof. 

- The extent of any individual’s interest i In tribal property i 1S subject | 
to such limitations as the tribe may see fit. toi impose. 

_ Thus, in Reservation Gas’ Co. v. Snyder, supra, it, was, nel tht 
an Indian tribe might. dispose. of minerals on-tribal.: lands: which: had 
been assigned to individual*Indians for private dcoupancy, ‘since the 
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individual oceup ants hada never been granted, any specific ner 
rights by the tribe... | 
In Terrance v. oray, supra, ite was s held that: no face of the oocupant | 
of assigned tribal land could terminate the control duly exercised by _ 
the chiefs. of the tribe over the-use and disposition of the land. - 
In Application of Parker, supra, it was held that the Tonawanda _ 
Nation of Seneca Indians had the right to dispose of minerals on — 
the tribal allotments of its members and that the. individual allottee 
had no valid claim. for. damages. ar 3 | 
In: the case: of McCurtain. v.. Grady, supra, a provision. of. ae : 
Choctaw constitution conferring upon the. discoverer of coal: the 
right to mine all coal'within a mile radius of the. point of Eo 
“was upheld as a valid exercise of tribal power.» 
In Whitmire, trustee, v. Cherokee Nation, supra, the Court of 
Claims held that the general property of the Cherokee Nation, under 


the provisions of the Cherokee constitution, might be used: for pub- _ 


lic purposes, but could not be diverted to ve capita peyments to: a 
favored class. | | 

The chief limitation upon bal ponte, of ‘mamberahip. ents 
in tribal property is that found in acts of Congress guaranteeing 
to those who sever tribal relations to take up homesteads on the 
public domain,!* and to children of white men and Indian women, 
under certain circumstances,’ a continuing. share in the tribal prop-. 
erty. Except for these general limitations and other specific statu- 
7 tory limitations found. in enrollment acts and other special acts of 
Congress, the proper. authorities of an Indian tribe have full -author- | 
ity to regulate the use and ed of tribal Property by the mem- 
bers of the tribe. 

The authority of a tribal sacneil to leasé. bal ‘das is. ‘specifically | 
‘eonfirmed by U. 8. Code, title 25, sections 397, 398, sane 402. an 





. Cham 8. Code, title 48, see. 189, provides that an Indian | severing tribal paintione: to 
- take up. a homestead upon the public’ domain “shall be entitled to his distributive share 


of all annuities, tribal. funds, lands and other. ‘property, the same as though he had main- 


tained his tribal relations.” For. a. discussion of this ane merited ate tutes see Gane Vv. 
United States (172 Wed. 305). : 
- 20. §.. Code, title 25, sec. 184: Ra Sea i 
“Rights of children born .of: marriages petpeen white men and: Taig women, AN 
children born of: a-marriage solemnized prior to June. 7, 1897, between. a. white man.and 
an Indian woman by blood and not by adoption, where said Indian woman was on that 
date, or was at the time of her death, recognized by the tribe, shall have the same rights 
and privileges to: the property of the tribe to which the mother belongs, or belonged at: 
the time of her, death, by blood; as any. other. member of ‘the tribe, and no'prior Act:of. 
Congress shall be construed as to debar such enild of. such: ee as ty dee Ce: ee 
sec, 1, 30 Stat. .90.)” . : ee ee 
— 2. §. Code, title. 25, -sec.. 397: 4 

‘© Leases of Lands. for grazing or mining. __Where lands 1 are. occupied, ie Tndtans. i 
have bought: and. paid for the same, and which lands are. not. needed .for. farming: or 
agricultural -purposes,.and are: ‘not. desired for. individual. allotments,. the same may be 
leased by. authority.:of :the..council speaking. for such, Indians;: for. a. period not.:to exceed 
five vere for grazing, or ten years ne mene purposes in auch quantities: and upon such | 
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| mice: the exercise of such bones 1s made subject to the ap- 
-proval of the Secretary of the Interior, it has been said that: — | 
From the language of this statute it appears reasonably certain that it was the 
legislative purpose to confer primary authority upon the Indians, and that the 
determination of the council should be conclusive upon the government, at least. 


_ in the absence of any evidence of fraud or undue influence. (ie Beas v. 
- Barth, 61 Mont. 322, 208 Pac. DLT.) 


U.S. Code, title. 25, section 179, hich imposes a jennie aoe 
persons driving stock to range upon the lands. of' an Indian tribe, 
has been construed as recognizing the right of the tribe to permit the 
use of its lands for grazing purposes, for a consideration. 

See United States v. Hunter, 4 Mackey (D. C.) 531; Kirby 

United States, 273 Fed. 391, aff’ d., 260 U. S. 423. : 
Similarly, U. S. Code, title 25, section 180, imposing a cecnaliy 
‘upon persons settling on Indian lands, has been judicially inter- 
preted as implying that. an Indian tribe has power to permit such 
settlement upon such terms as it may prescribe. The cases on this 
subject have been analyzed under the heading “The Power of an 
‘Indian Tribe to Exclude Nonmembers From Its Jurisdiction.” 

The authority of an Indian tribe in matters of. property is not 
restricted to those lands or funds over which it exercises the rights 
of ownership. The sovereign powers of the tribe extend over: the , 
property as well as the person of its members. 

Thus, in Crabtree v. Madden (54 Fed. 426), it is pets esa that 
questions: of the validity of contracts among members of the tribe 
are to be determined according to the laws of the tribe. 

See, to the same effect: 

In re Sah Quah, 31 Fed. 327; Jones v. Laney, 2 Tex. 342. 

In the latter case the aiestion arose whether a deed of manumis- 
sion freeing a Negro slave, executed by a Chickasaw Indian within 
the territory of the Chickasaw Nation, was valid. The lower court 
had charged the jury “that their (Chickasaw) laws and customs 
and usages, within the limits defined to them, governed all. property 
belonging to anyone domesticated and ae with. them.” | Approv- 


terms and conditions as the agent in charge of such reservation may recommend, subject : 
to the approval of the MGCECUAEY of ee Interior. ae 28, 1891, Cc. 3838, See... 3, 26 Stat. 
795. ye - 3 

U.S. Code, title 25, sec. 898: 

“ Leases of unallotted lands for ait and gas Mining purposes —Unallotted land on. 
Indian reservations other than lands of the Five Civilized Tribes and the Osage Reserva- 
_ tion subject to lease for mining purposes. for a period of ten years under the preceding 
- section may be leased at public auction by the Secretary of the Interior,: with the consent 
of the council speaking for such Indians, for en and gas mining purposes.’ ” 

_U. 8: Code, title 25, sec. 402: 

“ Leases of surplus lands —The surplus lands of. any tribe may be Jeaséd’ fe ‘faemine: 
purposes by the council of such tribe under the same rules and regulations. and for the 
same term of years as’ is now: allowed in the case of leases for grazing BURP ORCS: (Auge 
15, 1894, ec. 290, Sec. ds: 28 Stat. ae or y ye 
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ing this charge, upon the basis of ehicn: the j jury had found the deed . #: 
| to be valid, the appellate court declared : = 


i, Their ee ‘and customs, regulating property, aor EaeEe: and the relations 


_ between husband and wife, have been respected, when drawn into contr oversy, ee 


in. the courts of the State and of the United States. (At Dp. 848. yo 
In the case of Delaware Indians v. Cherokee Nation (38 Ct. Cls. 
234, decree mod. 1938 U.S. 127), it is said: 


The. law of. real property is to be found in ‘the ine of the situs. The law . 
of real property in the Cherokee country, therefore, is to be found an. the con- 


— stitution and laws of the Cherokee Nation. 


In the case of Myers v. Mathis, supra, the cadity of a Citannaiy | 
_ statute of limitations, whereby an individual Indian suffered a-loss of 
his improvements by reason of. ‘his absence for a. fixed period, was 
upheld. | | 

In the case of James H. H hiation v. United States (42 Ct. Gly 
282), it appeared that land, buildings, and personal property, owned 
by the claimant, a licensed trader, within the Chickasaw reservation, 
had been confiscated by an act of the Chickasaw legislature. The 
plaintiff brought suit to recover damages on the theory that such 
confiscation constituted an “Indian depredation.” The Court of 
Claims dismissed the suit, declaring: - 

The claimant by applying for and accepting a license to trade with the 
Chickasaw Indians, and subsequently acquiring property. within the limits of 
their reservation, subjected the same to the jurisdiction of their laws. ah D. 
287. ) 

The authority of a an Tdi tribe toi impose license ee upon persons — 
engaged in trade with its members within the boundaries of the 
reservation is confirmed in Zevely v. Weimer (5 Ind. T. 646, 82 S. W.. 
_ 941), as well as in the various cases cited under the heading “ The 

Taxing Power of an Indian Tribe.” 7 
The power of an Indian tribe to-regulate the inheritance of indi- 
vidual property owned by members of the tribe has been analyzed 
under a separate heading. 7 
It clearly appears, from the foregoing cases, that the powers of an 

Indian, tribe are not limited to such powers as it may exercise in its 
. capacity as a landowner. In its capacity as a sovereign, and in the 
exercise of local self-government, it may exercise powers. similar to 
_ those exercised by any State or nation in regulating the use and dis- 
position of private property, save insofar as it i is s restricted by specific 7 


statutes of Congress. 


The laws and customs of the tribe, in sates of anak ane . 
property generally (as well as on questions of membership, domestic 


relations, inheritance, taxation, and residence) , may be lawfully | ad- 


ministered ; in ‘the tribunals of the peice and such laws and custome 
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will be. recognized by. courts of State or Nation in cases coming before . 
these courts." , ey ees Z 


THe Bowes OF AN “Ipran Taree nN THE ADMINISTRATION OF J USTICE 


The ‘powers a an dae ‘tribe in “fhe administration or justice 
derive from the substantive powers of self-government’ ‘which are. 
legally recognized to fall’ within the domain of ‘tribal sovereignty. 
‘If an Indian tribe has power to regulate the marriage relationships. 
of its members, it necessarily has power to adjudicate, through tri- 
- bunals established by itself, controversies involving such reélation- 
ships. So, too, with other elds of local government in which our 
; analysis we shown that, tribal authority endures. In all these fields 
the judicial powers of the tribe are coextensive. with. its legislative 
or executive powers. is 

Washburn v. Parker (7 Fed. i 120); Ra ae v. Raymond 
(88 Fed. F24) ; 19 OF Atty. Gen. 109 LOSE) v Op. Atty, Gen. 174 
ge os 

The decisions of Indian tribal ats rendered witha their dipies 
Gittion and according to the forms of. law or custom recognized by 
the tribe, are. entitled to full faith and credit In the courts of the 
several States. . 

As was. ad in the case of Standley v. Roberts (09 Fed. 836, APP. 
dism., 17 7 Sup. Ct. 999, memo. dec.) ost oa | 
ee * the judgnients of the. courts of incu nations, : ‘in cases within their 


pare stand on the same footing with those of the courts of the terri- 
tories of the: Union and. are entitled to the same. faith and. credit: ne page 
And: in’ ‘the: case of. Raymond v. Raymond, supra, anes court 
declared: oe | : 7 Oe re. 

The Chetokes Nation es by is a “distinct political ‘society, aa ‘a | 
managing its own affairs and governing itself. It may. enact its ‘own: laws, 
though they may not be in conflict with the.constitution. of. the: United States. 
It may maintain its own judicial tribunals, and their , judgments, and. decrees: 
upon the rights of the persons and property of: members of the Cherokee 
Nation as against each other are entitled’ to all. the faith and eredit accorded a 

to the judgments: and decrees of territorial courts. ‘(At page 722. ) : | 


See, also, Nofire v. United States (164 U. 5. 657) ; Mehlin v v. . Toe aby 


(56 Fed. 12). 

‘The question of the judicial powers of an Tadian tribe j is partion: 
larly significant in the field of law and order. For in the fields of 
civil controversy the rules and decisions of the tribe and its officers” | 


- 28 Sea: ‘Cuthbert : Pound; on Nationals Without a Nation ae 22 Coltambia tae Rev. 97, 
401-102 (1922); W..G, Rice,. Jr., “The Position of the American Indian in the. Law of ; 
ane United States” , 16 Tour. ‘Comp. Leg. (38d Eevee part 1, Dp. 78 ee 
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have a ic eiak: State courts and Federal courts will respect. But 


in accordance with the well-settled principle that. one sovereign will 
- not enforce the criminal laws of another sovereign, State courts and 
Federal courts alike must decline to enforce penal provisions of _ 
tribal law. Responsibility for the maintenance of law and order is 
therefore squarely upon the Indian tribe, unless this field of juris- — 


diction has been taken over by the States or the Federal government. “ 


It is illuminating to deal with the question of tribal criminal juris- | 
diction as we have. dealt with other questions of tribal authority, by 
asking, first, what the original sovereign powers of the tribes were, — 


and then, how far and in what. respects these pores ake been 


~~ limited. | 
So long as the sointiléte and independant sovereignty of an india 
tribe was. recognized, its criminal jurisdiction, no Jess than its civil 
- jurisdiction, was that of any sovereign power. It. might punish. its 
subjects for offenses against each other or against aliens and for pub- 
lic offenses against the peace and dignity of the tribe. . ‘Similarly, it 
might punish aliens within its jurisdiction according to its own laws.’ 
and customs.?? Such jurisdiction continues to this day, save as it 
~ has been expressly limited by the acts of a superior: government. 

It. is clear that the original criminal jurisdiction of the Indian — 
tribes has never béeri transferred to the’ ‘States. ‘Sporadic attempts. 
of the States to exercise jurisdiction over. offenses between Indians, 
or between Indians. and. whites, committed on an Indian reservation, 
have been held invalid usurpation of authority. : 3 

~The principle that a.State has no criminal. jurisdiction | over notlenses 7 
involving Indians committed. on-an Indian. reservation is too well 
established to require argument, attested as it. is bya line of cases 
that reaches back.to. the earliest years of the Republic. See: Worcester. 
v. Georgia, 6 Pet. 515; United States v. Kagama, 118 U. S. STB: 


_ United States vy. Thomas, 151.U.. S. 577; Toy v. Hopkins, 212 U. S. 


542; United States v. Celestine, 215 U..S. 278; Donnelly. v. United 


States, 228 U. 8. 245; United States v. Pelican, 939 U. S. 442; United : 


States v. Ramsey, O71 U. 8. 467; United States v. King, 81 Fed. 625 5. 
In re Lincoln, 129 Fed. 2975. United States v. Hamilton, 228 Fed. | 
685; Yohyowan ¥. Luce, 291 Fed. 495; State v. Campbell, 58 Minn. 7 
. 854,55 N. W. 558; ‘State v. Big Sheep, 75 Mont. 219, 243 Pac. 10675 
Ea parte. Cross, 20 Nebr. 417; People.ea rel. Cusich v. ‘Daly, 912 N. Y. | 
——- 188, 105 N. EE. 1048; State-v. Cloud, 228 N. Ww. 611 asia State ve" 
i Rufus, 237 N. Ww. eT (Wis.). 


‘ 22 This power is. exprestiy neloeaeal for instance, in the Treaty of July 2, 1791, with: | 


the Cherokees (7 Stat. 40) providing: “If any citizen of the United. States; or other. per- E 


_ pon not being an Indian, | Bhall settle on any of the. Cherokee lands, such person shall 
forfeit the protection, of the United States, and the Cherokees - may punish, him or: not i 
as ney pees: is (Sec. 8.) ; 
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A State, of course, has jurisdiction over the conduct of an: Indian 
off the reservation.?*...A.State also has jurisdiction over some, but 
.- not.all, acts of non- Indians within.a reservation.2‘ But the relations 
: es whites and Indians in “ Indian.country ” and the conduct. of 
‘Indians themselves in Indian country are not paler, to the laws or 
the. courts of the several States.. be 
The denial of State. juPadicHOn. then, j is dictated by prineiples 0 of 
constitutional law.: | 
On the other hand, the constitutional authority. of the edeval 
Government to. prescribe laws and to. administer justice upon the 
Indian reservation is plenary. The question remains Ba far Con- 
gress has exercised its constitutional powers. | 


_ The basic provisions of Federal law with regard to Indian. offenses 


are found in sections 217 and 218 of U. S. Code, title 25: 


| ‘Suc. Zit: General laws as to punishment extended to Indian en en . 
as to crimes. the punishment of which is expressly provided for in this. title, 
the ‘gener al laws of the United States as to the punishment of crimes committed 

in any place -within the sole and exclusive jurisdiction of the United States, — 
except the District of Columbia, shall extend to the Indian countay:: (BR a Sec. | 

2345.) © a 

SEG. 218, Buceptions as to: extension of | gener at Tre The. reeaiee section 

- Shall not be construed to extend to crimes committed by one Indian against the 


| . person or property of another Indian, nor to any Indian committing any offense 


4, in the Indian country who has been punished by the local law of the tribe, or to 


; any case where, by treaty stipulations, the exclusive jurisdiction over such 


offenses is or may be Secured to the Indian tribes RESDECHIVE|Y. (R. 8. Sec. ane: 
Teb. 18, 1875, ec, 80, Sec. 1, 18 Stat. 318.) 7 
"These provisions recognize that, with respect to. crimes . committed’ 
by one Indian against. the person or ‘property of another Indian, the — 
jurisdiction of the Indian tribe 1s plenary. These provisions further | 
“recognize that, in addition to this general jurisdiction over offenses — 
between idiane. an Indian tribe may possess, by virtue of treaty 
| stipulations, other fields of exclusive jurisdiction (necessarily. includ- 
ing jurisdiction over cases involving non-Indians). “The local law 
of the tribe ” is further recognized to the extent that the punishment 


of an Indian under such law must be deemed a bar to further prosecu- 


tion, under any applicable Federal laws, even though the offense be — 

one against a non-Indian. 2 

‘Such was the law when the case of Ha parte Crow Dog (109 U.S. 

_ 556), which has been discussed in an earlier connection, arose. The _ 
United States Supreme Court there held that Federal pes had no 

| ee to prosecute an Indian for the murder oe another Indian ¥ 





23 See Pablo Y. People (28 Colo. 134) (upholding State jurisdiction over “murder of 


“Indian by Indian outside of reservation). . 
* ‘2 See United States v. McBratney (104 U. BS. 621) caecus Federal i Jusiediction: over : 


“murder of non- -Indian by non-Indian on reservation). 
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committed < on an lacie icersacon: such jurisdiction never having - 
been withdrawn from the original sovereignty of the Indian tribe. 
| - Shortly. before the decigon in this case an opinion had been ren- _ 
o dead by the Attorney General in another Indian murder case holding 
that where an Indian of one tribe had murdered an Indian of another - 

tribe on the reservation of a third tribe, even though it was not shown 

that any of the tribes concerned had any machinery for the adminis- 
tration of justice, the Federal courts had no right. to try the accused. - 
The. opinion concluded : a 


If no demand: ‘tor: Foster's Ss surrender: shall be made by one or other of the. 
| tribes, founded fairly upon a violation of. some law of one or other of them 
. having: jurisdiction, of the offense in question. according to general ‘principles, 
| | and by. forms substantially conformable to natural justice, it seems that nothing 
remains except to discharge. him, pals Ops. Atty. Gen. 566, 570.) 


A similar decision had hen reached: i in State courts. Sec State ey. 
McKenney (18 Nev. 182). 


The right of an Indian ibe: to raflice the: aeath penalty had been 
recognized by Congress, in the report cited above, at page 20. 


Following the Crow Dog decision Congress passed the act of 
March 8, 1885, sec. 9 (23 Stats. L. 385), which, with an amendment, 
became sec. 308 of the U. 8. Criminal Code of 1910 and now sec. 548 
of title 18 of the U. 8. Code. This section provides for the prosecu- 
tion in the Federal courts of Indians committing, within Indian res- | 
ervations, any of the ten (formerly seven, then eight) specifically 
mentioned offenses (whether against Indians or against non-Indians), 
Viz: murder, manslaughter, rape, incest, assault with intent to kill, 
assault . with a alae none arson, burglary, robbery, and 


Although fis statute ane not. Sxptesdly, terminate aber juriedic: : 
tion over the enumerated crimes, and might, if the question were an | 
- original one, be interpreted as conferring only a concurrent jurisdic- | 
tion ceo the Federal courts, it has been construed for many ial as 


25 6 548, " (Oriminat Code, section $28.) Indians committing certain crime ; ats on 
reservations ; Tape an Indian woman. All Indians committing against the person or prop- 
erty of another Indian or’ other person any of the following crimes, namely, murder, man- 
Slaughter, rape, ‘jneest, assault. with - intent: to ‘kill, assault. with a dangerous weapon, 
arson, burglary, robbery, and larceny on and within any Indian reservation under the 
jurisdiction. of the United: States Government, including rights- of-way. running through the 


. ‘reservation, shall be subject to the’ same laws, tried in the same courts, and in the same. 


manner, and be subject to the same. penalties as are all other persons committing any 


Of the above crimes within the exclisive. jurisdiction of the United States: Provided, That .— 
any Indian who commits the crime of rape upon any female Indian within the limits of 


- any Indian reservation ‘shall be ‘imprisoned ‘at the discretion: of the court: Provided 
_ further, That as herein used the offense rape shall be defined in accordance rt ‘the laws: 
of the State in which the offense. was committed. 


‘The- foregoing shall extend to ‘prosecutions of Indians in South Dakota under section F | 


549 of this title. a amended June 28, 1932, ¢c. 284, 47. Stat. 337. oY 
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removing all jurisdiction c over r the enumerated crimes 3 from the Indian 2 


tribal authorities. 


Thus, in the case. of United Siaten: y. Whaley (37° Fed. 145), . 7 


which arose soon after the passage of the statute in question, it had 
appeared fitting to the tribal council of the Tule River Reservation 
that a medicine man who was believed to have poisoned some twenty-_ 
one deceased patients should be. executed, and he was so executed. 
The four tribal executioners were found guilty of manslaughter, in. 
the Federal court, on the theory that the act of March 3, 1885, had 
terminated tribal jurisdiction over murder cases. Whether tribal : 
authorities may still inflict the death penalty for offenses other than 
the enumerated ten major crimes is a matter of some doubt. 

The lacunae in this brief criminal code of ten commandments are — 
serious, and indicate the EOE Lene of tribal jurisdiction i in the field. 
of law ae order. | i 

“Assault ” cases that do not involve a “ dangerous weapon ” or 
where “intent to kill” cannot be proven, cannot be prosecuted in 
the Federal court, no matter how brutal‘the attack may be, or how » 
near death the victim is placed, if death does not actually ensue; 
men brutally beating their wives and children are, therefore, exempt 
from prosecution in the Federal courts, and, as above shown, the 
- State courts do not have jurisdiction. Even assault with intent to 

commit rape or great ee) una is not eee under any 
Federal statute.”® 3 7 . 

Aside from rape and incest the various offenses involving the rade 
tion of the sexes (e. g., adultery, seduction, bigamy, and solicitation), 
as well as those involving the responsibility’ of a man for the sup- 
port of his wife and children, are not within the cases that.can be 
prosecuted in Federal courts." 

Other offenses which may be mentioned, to which no iGtater or 
Federal laws now have application, and over which no State or Fed- 
eral court now has any jurisdiction, are: kidnapping, receiving stolen 
goods, poisoning (if the victim does not die), obtaining money un- 
der. false pretenses, embezzlement, blackmail, libel, forgery, fraud, 


trespass; mayhem, bribery, killing of another’s live stock, setting fire 


to prairie or timber, use of false weights and measures, carrying con- 
cealed weapons, gambling, disorderly conduct, lee mischief, 
| saree of water soe and other offenses against pume health. ma 


- 26 United States vy. Ring (81 Fed. 625). . | a 
- 278 ee United States v. Quiver (241 U. 8...602), discussed: above ‘under heading, « The ap 


= et Power of an; Indian. Tribe to Regulate Domestic Relations.” 


| 2 Qf, statements of Assistant Commissioner Meritt, before House ‘Cominittes. a on Indian 
Affairs, 69th Congress, . on H. . ies 7826.. Hearings i fae Reservation Courts. of Indian 
. Offenses %), D. $1, . n ou ; . : jdt . a 
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Tt 1s not aise iether: the foregoing offenses, which are not pun-— 
_ishable in the Federal courts when committed by one Indian against 
another, are likewise. exempt from punishment when committed by 
a non-Indian against.an Indian, or by an Indian against a non- 
Indian, if the offense occurs within the boundaries of Indian country. 
+ In.these circumstances. the: wrongdoer is clearly not subject to. 
State law. He. is, however, subject to the provisions of the United 
States Criminal Code which deal with a meager list of “offenses — 
within: admiralty, maritime, and. territorial jurisdiction. of the — 
United States.”2° The offenses specifically dealt with in this Fed- 
eral criminal code do not include. any of the offenses. above enumer- 
ated except simple assault, various sex offenses, receiving stolen. 
goods, and attempts at: murder. There -is, however, in the. United 
States Criminal Code a provision (U.S. Code, title 18, sec. 468) _ 
_which makes acts committed upon land within the exclusive juris- 
diction of the United States subject to Federal prosecution when- 
ever made criminal by State law. It may be argued that this provi- 
sion applies to offenses committed by an Indian against.a non-Indian 
or by a non-Indian against an Indian, but no Mecision, sO holding has 
been found.®° 3 3 Be Oi 


On the foregoing seaiy ag oe imitations of Federal. jurisdiction ’ oo 


in the Indian country are apparent. The only offenses punishable in a 7 


the Federal courts when committed within an Indian reservation are: 

_ the ten major crimes specially designated in U. S. Code, title 18, 

- section 548; the special “ reservation offenses”: included in U. S. 
- Code, title O5 (chiefly involving the sale of liquor); the ordinary — 

Federal’ crimes applicable throughout the United States (such as _ 
counterfeiting, smuggling,** and offenses relative to the mails), and, 


with respect to offenses committed by an Indian against a non- - : 


- Indian or by a non-Indian. against an Indian, the. special “ terri- . 

torial: ” offenses for which punishment Is. provided - in capes 11 
and 138 of U.S. Code, title 18. | 

~The difficulties of this situation have stom bee sation i the - 

| extension, of Federal or. * Btate, laws. over phe Indian » CoUnERy, which . 





2 See Dawns Vv. United States (228 U. S. 243) (murder of Indian by. non-Indian upon 
reservation held. within exclusive Federal jurisdiction), 
80 United Statea vy. Barnaby. (51 Fed. 20): held that this section had no application. to 


-  erimes committed by one Indian against. another. The court declared : 


“This attempt to adopt territorial and state laws may be classed: as andolent. legisla- - 
tion, not well. adapted to. producing order, upon Indian. reservations, or in. those places 
under, the exclusive | jurisdiction of ‘the general. government, and. allowing | men guilty of 
crimes, | demanding in all, civilized governments _punishment, ag in this case, to. escape 
‘their. just: ‘deserts. "The motion in. arrest, of. jadgment. is. sustained, and, -the defendant 
_ discharged from. custody.’ ook 


See Bailey v. United States (47 Rea. 24, 702), _fonfirming conviction of ‘tribal 


i. ‘Indian for offense, of smuggling: . 
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has continued for at least five decades, without success.?2 The pro- 

priety of the object sought is not here in question, but the agitation 
itself is evidence of the large area of human conduct which must be 
left in anarchy if it be held that tribal authority to’ so with euch 
conduct has disappeared. — 

Fortunately, such tribal aieees fie: been repeatedly recognized 
| by the courts, and although it has not been actually exercised always 
and in all iabes: it remains a proper legal basis for the tribal ad- 
ministration of justice wherever an Indian ‘tribe desires to: make 
use of its legal powers. | | | : 
The recognition of tribal eae Genes over he. ake of tribal 
; Indiens accorded by the Supreme Court in Fw parte Crow Dog, 
supra, and United States v. Quiver, supra, indicates that the crimi- 
nal jurisdiction of the Indian tribes has not been curtailed by the 
failure of certain tribes to exercise such jurisdiction, or by the 
ineiliciency of ‘its attempted exercise, or by any historical changes 
that have come about in the habits and customs of the Indian tribes. 
Only specific legislation terminating or transterring such jurisdic- 
tion can limit the force of tribal law. 

A recent writer,®* after carefully anenyane the relation between 
Federal and tribal law, concludes: : 

This gives to many Indian tribes a large measure of continuing autonomy, 
for the federal statutes are only a fragment of law, principally providing some 
educational, hygienic, and economic assistance, regulating land ownership, and 
punishing certain crimes committed by or upon Indians on a’ reservation. 
Where these statutes do not reach, Indian custom is the only law. As a matter © 
of convenience, the regular courts (white men’s: courts) tacitly assume that 
the general law of the community is the law in civil cases between. Indians, 
but these court will apply Indian custom where it is proved. (At p. 90.) — 

A careful analysis of the relation between a local tribal govern- 
ment and the United States is found i in 7 Ops. Atty. Gen. 174 (1855), 
in which it is held that a court. of the Choctaw Nation has complete 
eee over a civil controversy between a Choctaw, Indian and 





- 32 See Harsha, “ Law for the Indians ”, 184 North American Review 272; 

. James Bradley Thayer, “A People. Without Law’, 68 Atlantic Montuly 540, 676 
(1891); ee 2 
‘Austin Abbott, “ «Indians and the Law ate Harv. Law ‘Rev. 167 (1888) ; ‘ 

William B. Hornblower, - The Legal Status of the. Indians : 14 Ba Am. Bar ASs'n, 261 


“(189t) : 
Resolution of American Bar Association, August, 1891, in (5 5 Rep. Am. Bar Ass'n 422 


1892):, 0° 
Cuthbert Pound, “ ‘Nationals Without a Nation”, 22° Columbia Law Rev. 97 (1922) : a 
-Meriam and Associates, “The Problem’ of indian Administration ue (1928), chapter: 138; 
‘Ray “A. Brown, My The Indian ‘Problem and the Law”, 39 Yale L. J. 807 (1980) ; . 
“Report of Brown; Mark, ‘Cloud, and. Meriam on “ Law and Order on Indian Reserva- 
tions. of the Northwest ae Hearings Subcommittee of the. Senate, Committee on Indian 


Affairs, part 26, page 14, 137 et seq. (1932). 
sw. G. Rice, Jr., “ The Position of the heen Indian in ‘the Law 0 of . the United . 


S States’, 16 Jour. Comp. ne (3d series), part 1, page iis cue 
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an wanted: oe: man, , involving rights to property within the’ 
Choctaw Nation : | 


| On Te ofier: hand, it is argued pee the United States “Agent that the cour ts . 
of the Choctaws can have no jur isdiction of any case in which a citizen of = 
the United States is a paley- es. = 


- In the first place, it. is certain that the ee errs in assuming the legal 


. impossibility of a citizen of the United States becoming subject, in civil mat- _ 
ters, or criminal either, , to. the jurisdiction of the Choctaws. It is true that — 
no citizen of the United States can, while he remains within the United States, 


a escape their constitutional jurisdiction, either by adoption into a tribe of In- 


dijans, or any other way. But the error. in: all this consists in the idea that 
any man, citizen or” not citizen, becomes divested of his allegiance to the 
“United States, or throws off their. jurisdiction or government, in the fact. of 


becoming subject to any local jurisdiction whatever. This idea misconceives 


entirely the whole theory of: the Federal Government, which theory is that all 
the inhabitants of the country are, in regard to certain, limited matters, subject 
to: the federal jurisdiction, and in all others to the. local jurisdiction, whether 
. ‘political or municipal. .The citizen of Mississippi is also a citizen of the United 
States; and he owes allegiance to, and is subject to the laws of, both govern- 
ments. So also an Indian, whether he be Choctaw or Chickasaw,: and while 
subject to fhe local jurisdiction of the councils and courts of the Nation, yet 
is not in any possible relation or sense divested of his allegiance and obligations 
to the Government and laws of the United States. a 


In effect, then, an Indian tribe bears a eae to the Gaisdamett 
of the United States similar to that which a territory bears. to such 
Government, and similar again to that relationship which.a munici- 
pality bears to a State. .An Indian tribe may exercise a complete 
jurisdiction over its. members and within the limits of the reserva- 
- tion,** subordinate only to the expressed limitations of Federal. law. 

Recognition of tribal authority in the administration of justice 
is found in the statutes of one as well as in the decisions of 
the Federal courts. : 

U.S. Code, title 25, section 299, provides fiat redress for a civil 
injury donimitted by an Indian shall be sought in the first instance 
from the “ Nation or tribe to which such Indian shall belong.” This — 
‘provision for collective responsibility evidently assumes that, the. 


Indian tribe or nation has its own resources for exercising dis-. _ 
a ciphinary power over individual wrongdoers within the community. 


_ We have already referred to Us S. Code, title Ob, section.218, with | 
its express assurance that. persons “punished by the law of the tribe” 
‘shall not be tried ‘again before the oe courts. : 


84 The. jurisdiction of. the Indian tribe ceases. at the bondée of the eechevatinn ee 18 
Op. Atty. Gen. 440, holding that the authority of the Indian police is limited to the territory 
‘of the reservation), and Congress. has never. authorized appropriate extradition procedure. . 
_. whereby an Indian tribe May secure. jurisdiction over fugitives from its Justice. See Be 

parte Morgan. (20 Fed. mace > as 
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tr ibal mint suthority is. ine Sat Slenics of Congress on. the ae 


. general problem of Indian criminal jurisdiction. There is nothing — 
to justify an alternative to the conclusion that. the Indian tribes 
retain sovereignty and jurisdiction over a vast area of ordinary of- 
fenses over which the. Federal Government, has néver presumed to 


legislate and over which the State governments have not the au- 


inerty to legislate. 

The attempts of the eevee Department bah ance: a “rough 
and- ready sort of justice through Courts of Indian Offenses, or 
directly through. superintendents, cannot be held to have impaired 
_ tribal authority in the field of law and order. These agencies have 
been characterized, in the only reported case. squarely. upholding | 
their legality, as “ mere educational and. disciplinary instrumentali- 
ties. ‘by ‘which the Government of the United: States is endeavoring 
to improve and. elevate the condition of these dependent tribes. to 
-whom - it. sustains the relation of. guardian.” (United States v. 
-Clapow, 85 Fed..575; and of. Ew parte Bi-a-lil-le, 12 Ariz. 150,. 100 
Pac, 450; United’ States v. Van Wert, 195 Fed.. 974.) “Perhaps a. 
more satisfactory. defense of their lopality is the doctrine put for- 
ward by a recent writer that the Courts of Indian Offenses “ derive 
their authority from the tribe, rather than from Washington.” ® 

Whichever of these explanations be offered for the existence of 
the Courts of Indian Offenses, their establishment cannot be held 
to have destroyed or limited the powers vested by existing law in 
the Indian tribes over the province of law and order and “eo admin- 
istration of civil and criminal ead "9 Say : 


‘Tae Powsr OF AN Taiay ain TO. ‘Sormavise Goveenaree 
_ Empovens | a 


; “Although the power a supervise eonlas Ccveen ont employees i is 
certainly not an inherent power of. Indian tribal sovereignty, it isa 
_ power which is specifically pranted to the Indian tribes by statute, 
subject: to the. discretion: of the Secretary of the’ Interior. ‘iU: s. 
Code, title 25, section 48, provides: edt 7 | 
Right of tribes to direct employment of persons paged tor Hiei wWiiere. 
— any of the tribes are, in the opinion of the Secretary of the Interior, competent 
to direct the employment : of their blacksmiths, mechanics; teachers, farmers, . 
or other persons engaged for them, the direction .of. such persons. may be given 
to the proper authority of the tribe. (R. S. sec. 2072.) _. 1 anaes 
Under the terms: of this statute it is clearly within the discretionary 7 
oe authority of the Secretary of the Interior to aac to the pees 


% W. G. Rice, Jv. “The Position of the American Indian in the. Law ‘of the United 
States ”, 16 Jour, Comp. uce (8d Ser.), Part 1,.pp. 78, 93 (1984). 7 : 


55] "DECISIONS oF THE DEPARTMENT. OF THE INTERIOR (65 


macieeioes of an iodine: ‘aba, all powers of supervision and. control 
over local employees which may now be exercised by the Secretary, _ 
-é: g:, the power to specify the duties, within a general range set by — 
the nature.of the employment, which the employee is to perform, the — 


power to prescribe standards for appointment, promotion, and-con- — 7 
tinuance in office, the power to compel reports, from time to time, of - 


| a scbemolished or begun. 
It will be noted that the statute in. ‘question. is not. _ resticicted mn 


the cases in -which:a Federal: employee: is paid out of tribal funds. 
_ Senators’ are. responsible to their constituents regardless of the 


- source of their salaries, and heretofore most, Indian Service employees | 
have been responsible only to the Federal. Government, thoug oh their 
salaries might: be-paid from the funds of the tribe.” 

In directing the employment of Indian Service employees, an Indian 
tribe may impose upon ‘such employees the duty of enforcing. the 
laws and ordinances of the tribe, and the authority of Federal em: 
ployees so. acting has been repeatedly confirmed by the courts. ‘See 
Morris v. Hitchcock (194 U. 8. 884) ; Buster v. Wright (135 Fed. 947, 
app. dism. 208 U. 8. 599) ; Mawey v. Wright (3 Ind. T. 248, 54S. W. 
807, aff’d 105 Fed. 1003) ; Zevely v. Weimer (5 Ind. T.. 646, 82 S. W. 
941) ; 23 Ops. Atty. Gen. 528: o 2 

~ The:section in question has not, appansitles been azianewaly oe 
by the Interior Department, and that Department, under a previous 
administration, has recommended its repeal. Congress has not: seen 
fit, however, i repeal the statute, and the recommendation of a. pre- 
vious Secretary of the Interior has no pencier weight in een: 
the meerne of the statute. - 


-Concnusrons. 


“a peas that. under: Section 16. of the ‘Wheeler-Howard ‘Act 
(48 Stat. 984) the “ powers vested in any Indian tribe or tribal: coun- 
cil by existing law”, are those powers of local self-government which 
have never been terminated by law or waived by treaty, and that. 
oo among these powers are the following: : 

1. The power to adopt a form of government, to Greate various 
offices and to prescribe the duties thereof, to provide for the manner 
of election and removal of tribal officers, to prescribe the procedure — 
of the tribal council and subordinate committees or councils, to: pro- 
vide for the salaries or expenses of tribal officers and other expenses 
of: public business, and, in general, to. prescribe the forms Morongn 
which the will of the tribe i is to be executed. — 

-2.To define the conditions of prombership: within the. tribe, to. 
prescribe rules for adoption, to classify the members of the tribe, and _ 


aa to ‘grant or withhold the right of see in all matters save those a 


_ 20683—86-—vol. 5—5 
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as to which voting qualifications are specifically defined. by. the 

~Wheeler-Howard Act (that is, the referendum on the act, and votes — 
on acceptance, modification, or revocation of constitution, bylaws, or . 
charter), and to make. all other necessary rules and regulations gov- | 
erning the membership of the tribe so far as may be consistent with 
existing acts of Congress. governing the enrollment and property ; 
eae of members. | 

8. To regulate the domestic taintione of its aubee by prescrib- 
ing rules and regulations concerning marriage, divorce, legitimacy, 


adoption, the care of. dependents, and the punishment of offenses _ 
against the marriage relationship, to appoint guardians for-minors 


and mental incompetents, and to issue marriage licenses and. decrees © 
of divorce, adopting such, State laws as seem advisable or establish- 7 
ing separate tribal laws. | nek | 

' 4, To prescribe rules of inheritance: with pesseee iS ait peeeual 
: property and all interests | in real property other than. regular allot- 
ments of land. 

5..To. levy dues, fees, or oe upon. che: ison of the abe and 
upon. nonmembers residing or doing any business of : ‘any sort within 
the reservation, so far as may be consistent, with the power of the 
Commissioner of Indian Affairs over licensed traders. . Pas | 

6. To remove or to exclude from the limits of the reservation non- 
members of the tribe, excepting authorized Government: officials and 
other persons now occupying reservation lands under lawful au- 
thority, and to prescribe appropriate rules and regulations governing 
such removal and exclusion, and governing ‘the ‘conditions under 
which nonmembers of the tribe may come upon tribal land or have 
dealings with tribal members, providing such acts are consistent with 
Federal laws governing trade with the Indian tribes. 3 
_. % To regulate the use and disposition of all property within. the 
? saviediction of the tribe and to make public expenditures for the bene- 
fit of the tribe out of tribal funds where legal title to such funds lies: 
in the tribe. 

8. To administer justice with mene to all. doce and attsnass | 
of or among the members of the tribe, other than me ten me)o 
crimes reserved to the Federal courts. | | 
9. To prescribe the duties and to regulate ihe omndtce of Federal 
~ employees; but only insofar as such powers. of vee ay 7 
expressly delegated by the Interior Department. 

It must be noted that these conclusions are advanced on qs basis 


7 of general legislation and judicial decisions of: general import and 


are subject to modification with respect to particular tribes in the — 
| light. of particular powers granted, or particular restrictions imposed, © 
by. special treaties or by special législation. With this qualification — 


> the conclusions advanced are intended to apply to all Indian fribes nee 
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| one now.or. hereafter by the legislative or the e executive branch 
of the Federal Government. | - 
Approved: ae: 
Oscar L. (CHarman, | = 
Assistant Seoretary. 


SUSPENSION OF ANNUAL PAYMENTS OF RENTAL UNDER COAL, 
OIL, AND GAS LEASES—ACT OF FEBRUARY 9, 1933, | AMENDING 
ACT OF FEBRUARY 25, 1920 | 


| Regunations: 


7 ; [Circular No, 1341, amending Ctreulaz No. 1294] 


| Dararrwenr OF THE Inrertor, 7 
as - Genurat Lanp Orrton, | 
Washington, D.G., November oe 1984. 


Rucrsrers, Uh NITED eee Lanp OFrices;_ 

Om AnD Gis: Supervisors, GroLocicaL Surver: 

. The instructions: oto March. 3, 1988. (General Land Office 
Circular. No. 1294, 54. I. D. baa are nershy amended to. Tead. 1 as 


follows: | = ha | | _ ; 

"By the act of February 9, 1933 (47 Stat, 798), the leasing act of February 25, 
1920 (41 Stat. 437 de iS. further amended by adding thereto the sont, 
~ section: ze 
Sno, 39. In ‘the event the aeaeaae of the Interior, in 1 the interest 

_ of conservation, shall direct cr shall assent to the suspension of opera- 
tions and production of coal,. oil, and/or gas. under any. lease granted 

' under the terms of this Act, any. payment of acreage rental prescribed 
by such lease likewise shall be. suspended. during such period of sus- 

pension of operations and production ; ‘and the. term of such lease shall 
be extended by adding any such suspension period thereto: Provided, 

‘That nothing in this Act shall be construed as affecting existing leases 
within the borders of the naval mecrolsans reserves and naval oil 

shale reserves.” 7 | | 


The provisions of me a apply to. oil bad gas and ion leases 
where, in the interest of conservation, suspensions of operations and — 
production have. been or may be directed or assented to by the Sec- 
retary of the Interior whether the form of suspension is by order 
of the Secretary of the Interior, by reason of a restricted drilling | 
clause inserted in the lease, or by” the granting of such relief upon 
a i paeial ye the Jessee. : | 
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No payment. of rentals under oil or gas: leases so suspended is 
required to be made during the periods of suspension of operations 
and production, beginning with the first day of the Jease-month? 
following the date of filing in the office of the oil-and gas super- 
visor of written application for drilling relief or for drilling and - 
producing relief, or after the date of the act when suspension was 
then in effect, and ending with the first day of the lease-month in 
which relief is terminated at the direction of the Secretary of the 
Interior or by notice from the oil and gas supervisor. In any case 
where rental has been paid in advance for the period or part of 
the period of the suspension, the amount applicable to such period — 
subsequent to the date of the approval of these regulations will be 
credited on the next rental or ‘royalty. payment chargeable under 
the lease. If rental has not been paid in advance by reason of prior 
- suspension 'of payments therefor, rental for the remainder. of the 
lease-year will be due and payable within 60 days after the effective. 
date of the termination of drilling and/or producing relief. 

The drilling and producing requirements of oil and gas leases are 

separate and distinct requirements, and relief from either or both 
requirements may be granted after receipt of appropriate applica- 
tion. Relief from the drilling requirements of a lease which has no~ 


wells capable of producing oil or gas grants concurrent relief. from 


the producing requirements of that lease. Suspension of payment: 
of acreage rental will be-effective in case there is approved drilling 
and producing relief or approved drilling relief with no wells. on 
the lease capable of producing. 


The term of any oil and gas lease shall be extended by Pee _ 


thereto any period of suspension of operations and production, sub- 
‘sequent to February 9, 1933, assented to or directed by the eae 
of the Interior in the interest of conservation. 

Since the suspension of operations and production naan a lease 
extends the term of the lease and suspends payment of rental, the. 
eunhne of such suspension is a change in the provisions of the 


“eo lease, and an applicant for such suspension will be required to fur- — 


nish the assent of the surety on the lease bond to the suspension; and | 
if the privilege of paying compensatory royalty i in lieu of conform- 


-- jne to drilling or producing requirements is also desired, the con- 


sent of the surety thereto must be filed. | 
1 The term  lease-month ” as herein used means any one of the successive calendar 
| periods of 28 to 31 days beginning. with the effective date of a lease; e. g., for a lease 
dated the 7th of a calendar month, the lease- month extends from the 7th of any calendar 
month to and including the 6th of the next succeeding calendar month, A lease-month 
that ends commonly with the 29th, 30th, or 31st of a calendar-month is construed to . 
end with the last day of any calendar month which does not. contain ‘its regular termina- 
tion date. 
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Relief from payment of rentals under suspended: ‘leases will not be 


affected by the payment of the lessee of. compensatory: royalty a tt eal 


lieu of drilling and production. | | 
When oil and gas supervisors grant minuets relief or terminate | 


relief from the drilling and/or producing. requirements -of a: lease, 3 


notice of granting or terminating relief from payment of acreage 
rental will be made to the lessee by the Supervisor, and copies. of 
such notices will be furnished to the General Land Office. 


While the act does-not relieve lessees from payment of rentals — 


accrued prior to its date on leases theretofore suspended, such lessees 
who are now in default i in the payment of past rentals accrued during | 
suspension of operations and production under their leases will be 
allowed to defer payment of the amounts due until termination of 

the suspension periods or. until otherwise directed by the Secretary. | 


A suspended preference right to lease the secondary or (b) acreage 

| of the permit will no longer be granted: to. applicants for lease under | 
section 14 of the Leasing Law. ‘Those who have accepted such rights : 
in lieu of leases with the restricted drilling provision authorized by 


~ the regulations will be given notice and allowed 60 days from receipt 


thereof to execute and file leases, such leases to contain the restricted m fee 
drilling provision. Any such (ease. if issued, will not require pay- _ 
ment of annual rental thereon until drilling and producing under _ 
the lease are authorized. In case, after notice, the holder of such 
preference right to lease fails to complete the lease, no further right. 
to lease the land will be recognized, and the permit will be cancelled. or 


The provisions of the act apply to coal leases when suspension of 


the requirements of section (2-1) of the leases is made in the interest 

of conservation. ‘However, a coal lessee, will not be excused from 
payment of annual rental if the required production under the lease st | 
is modified to a lesser amount than provided in the lease, or modi- — Ge ge 


fied. to. require no production where the application for aich modi- 
fication is made subsequent to the ae of the year for which 
the relief is requested. hae 
These regulations shall be: effective on a after thie date of | 
approval hereof. - Pad | - 3 e 
| | | 5 ee F UNE, 8s 
Acting Commissioner, General Land Office. 
| — W. C. Menpenparn, 
| , 8G Fess pet Director, Geological Survey. 
_ Approved, November 14, 1934: , 
TT. A. Watters, . 
| | Pest Assistant Seoretary. 
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WITHDRAWAL OF PUBLIC LANDS IN CONNECTION WITH 
TAYLOR GRAZING ACT | 


Opinion, November 22, 1934 


TAYLOR Grazinc Acr—EEQTEcr on. WrrHpRAwaLs UNpur Act oF a UNH 25, 1910-—- 
ConCURRENT. AUTHORITY. 


‘No provision of the Taylor Grazing Act. can be construed to repeal, ‘guper- 
sede, or abridge any part of the withdrawal act of June 25, 1910, which — 
. act authorized the President. to make temporary withdrawals of public 
lands for classification. and other public purposes ; and the Taylor Act does: 
: not purport to revoke that authority or any part of the earlier act, but, | 
on the contrary, merely provides that under certain conditions a with- 
drawal shall be in effect. without. necessity for resort to the authority 
granted the President by said earlier act. 


. ‘WITHDRAWAL OF Pusiic Lanps—Acr or J UNE 25, 1910—BErrecr or. LONG-Con- 


TIN UED' ADMINISTRATIVE PRACTICE. 


‘Since the passage of the withdrawal act of June 25, 1910, the Chief Exec- a 


-utive and: the Department of the Interior have consistently regarded the 

power granted therein as existing concurrently with all other authority 7 
. providing for or regulating the use and disposition of public lands, and 
such long-continued administrative practice, acquiesced in by. Congress, 
‘has the force of law. . . 


TAYLOR “GRAZING pie ore WITHDRAWAL OF Lan DS FOR. Cuasstmroarron— 
AUTHORITY OF PRESIDENT—ACREAGE WITHDRAWN. | 


Since, by authority of section 1 of the withdrawal act of June 25, 4910, the 


President has the power of making temporary withdrawals for the pur- — 


-- pose of classifying public lands, and since a classification is obviously nec- 
- essary and proper to effectuate the purposes of the Taylor Grazing Act: 
_. Held, That the President may temporarily withdraw vacant and unappro- 
_ priated public domain for that purpose, pesand lees of the aggregate acreage 

involved in the withdrawal. 


a Manaorp, Solicitor: 
- You have requested me to advise you whether the remaining 7 eavan 3 


| ‘unappropriated, and unreserved public lands in a number of States 7 


may be withdrawn from entry or settlement for the purpose of classi-. 
' fying such lands for their proper and orderly use in order to effectuate 
= eth aes of the Teylor Grazing Act of J une 28, 1934 (38 Stat. 

1969). 

It is my opinion that: section 1 of the withdrawal act of, June 25, 
1910 (86 Stat. 847), confers upon the President power, to’ ss such 
| withdrawal. “That. section provides— 


That the Pr esident may, at any time in his discr etion, 4grapecaly: withdraw 
from Settlement, location, sale, or entry any of the public lands of the United 


a7 States, including the District of Alaska, and reserve the same for water-power 


sites, irrigation, classification of lands, or other public pur poses to be specified in 
the orders of withdrawals, and such withdrawals or reservations shall remain 
in force until revoked by him or by an Act of Congress. (Italics supplied.) _ 
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Under authority. of this section, and. upon the Sealab of 


-_ “the Secretary of the Interior, the President has heretofore made 


- numerous withdrawals of public lands for classification. Classifica- 

tions. made pursuant to such withdrawals have been for a wide range 
of purposes and involved a grouping of lands by classes, depending 
upon various physical characteristics, the determination of which has 

. been necessary to the administration of statutory enactments. - 
A question arises as to whether the Taylor Grazing Act abridges or 


abrogates. the Pr esident’s power of withdrawal under the. Act of J une | 


25, 1910. . . 
is It i 1s an anal principle of ae that a statute will not see a 
prior one on the same ‘subject unless the two are irreconcilable or 
unless there is an express or implied intent. in the latter statute to 
repeal the former. Effect will be given to both statutes wherever 


possible (United States v. Healy, 160 U. S. 186, at 147). No provi-. 


sion of the Taylor Grazing Act can be construed to repeal or super- 
sede any part of the withdrawal act. The latter act authorized the 
President of the United States to make temporary withdrawals of 
the public domain for classification and other public purposes. ‘The 
Taylor Grazing Act does not purport to revoke that authority or any 
part thereof, but, on the contrary, merely provides that in a certain 
instance a withdrawal shall be in effect without necessity for resort to — 
the authority granted the President by the earlier act. 

_ . This conclusion is supported by reference to the action of the Presi- 
dent in withdrawing under the Act of 1910 all public land which 
might conceivably contain water-power sites needed for projects 
under the Federal Water Power Act of June 10, 1920 (41 Stat. 1063). 

This action was taken notwithstanding an express provision in Sec- 
tion 24 of the Water Power Act reserving land by operation of law 
upon the filing of an application to develop the power site. Closely 
analogous to this. section of the Water Power Act is the provision 
of the Taylor Grazing Act that publication of notice of a proposed 
grazing distr ict operates. to withdraw the land from sa or ee 
ment. | | | : 
The President. ie heretofore ‘exercised hig general power of with- -_ 
drawal as a means of aiding in the administration of other statutes 

which provide for disposition of parts of the public domain. After 
_ the passage of the Mineral Leasing Act of February 25, 1920 (41 


Stat. 487), more than nine million acres were withdrawn for the — 


purpose of classification of. potash lands, and approximately eight. 
million acres were withdrawn for the purpose of classification-of oil. - 
shale lands. Withdrawals for the purpose of classifying coal lands 


and for other purposes have also been made as a method of aiding. — : 


in. the administration of particular statutes concerning the disposi-. x | 
tion of the eae domain. ft other words, ever since the pete | 
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of the withdrawal act, the Department of the Interior and the Chief 


Executive have consistently regarded the power granted therein as _ 


existing concurrently with all other authority providing for or regu- 
lating the use and disposition of public lands. Such long-continued | 
_ administrative practice, acquiesced in by the Congress, has the force _ 
of law. Alaska S. 8. Co.v. United States (290 U. S. 256, 262). 
Examination of the provisions of the Taylor Grazing Act indi- 
cates clearly that a classification of public lands will be required for — 
its proper administration. Four different methods of use and dispo- 
sition of land are contemplated thereunder. In section 1, the Secre- 
tary of the Interior is authorized “to establish erasing districts 
* * * from any part of the public domain of the United States — 
(exclusive of Alaska) * * * which, in his opinion, are chiefly 
_ valuable for grazing and raising forage crops.” Under the provi- 
sions of section 8, “ when public interests will be benefited thereby ”, 
lands owned by the United States may be exchanged with ‘the 
States or private persons. By section 14, the Secretary of the In- 
terior is given the power to sell isolated and disconnected tracts not 
exceeding 760 acres “ which, in his judgment, it would be proper to 
expose for sale * * *” Section 18 confers upon him. the power ~ 
to lease lands “ situated in such isolated. or disconnected tracts of 640 


acres or more as not to justify their inclusion in any: grazing dis- 


trict * * *2” From these provisions it is clear that the. Secretary : 
of the Interior will be unable to administer the Taylor Act without a - 
Classification of the lands coming within. its purview, ‘based | on. 
piysicnl character, proper use, size, location, etc. 7 
It is immaterial, in my opinion, that the ‘Taylor Grazing Act limits | 
the amount of public lands which may be placed in grazing districts 
to an aggregate area of 80 million acres. For.one thing, the limita- 
tion does not extend to the other three methods of disposition under — 
_ the act. For another, it would be clearly impossible to determine, in - 
the absence of careful examination and detailed classification, which _ 
80 million acres of the remaining unappropriated and anveserved | 
public lands are chiefly valuable for grazing and raising oe : 
crops. : 
- Finally, it mould be noted that the Depananait's prief experience | 


in the. administration of the Taylor Act has already demonstrated _ - 
that the objects which Congress sought to achieve thereby will be ~ 


defeated in many instances unless the public lands of a State can — 
be placed in state guo until the Secretary of the Interior has had 
an opportunity to determine their proper use and disposition. 
- Since the President has the power of making temporary with-— 
_ drawals for the purpose of classifying public lands, and since a — 
| classification i is obviously necessary and Pope to effectuate the pur? 
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- poses of the Taylor Giscie Act, it is my opinion that cha President 
_ may temporarily withdraw. vacant and unappropriated public do-— 
_ main. for that: Purpore — of the aggregate Acreage involved 
- in the withdrawal. . | 
on ee November. 29, 1934: 
- Haror L. Icxzs, | 7 
| ae us the ee | 


BEN S, ‘MILLER 
| Decided November 22, 1984 


--Coxor or TITLE AND PREFERENCE Riewt—Acr OF DECEMBER 22. 1928. 


In the administration of the public lands, the rule has been long settled that 
 - land. held. in good: faith under claim of title was not subject to appropria- 
_ tion by. others under the. public-land laws while so occupied and claimed, 
and the Supreme Court has held that a claimant in this situation who has 
been misinformed. or has misunderstood his rights and paid a. valuable con- 
sideration for the land, may, in the discretion of the Department, have title 
withheld in the United States until, “ within the limits of existing law or 
special Act of: Congress”, ”, he DAY obtain title to the land which he holds 
under color of title.. 


WITHDRAWAL OF PusLIC Laxps—Coror OF ‘Tree Rigat—" Var -Existine 
- .CLaims” CoNnsTRUED. Fs ee 
The exception of “ valid existing claims * occurring in a witides wal of public 
~ « Jands” contemplates something less than a vested right, and in this view 
lands claimed, possessed, and improved under color of title long before and 
- at the time of a withdrawal fall within the exception of “valid existing 
claims ' * and are not affected by the withdrawal. | 


ACT OF Drcemper 22. 1928—Scorr AND. ConsTRUOTION. 


- The act of: December 29, 1928, being. a remedial act, a . strict and literal con- 
struction’ of: its. provisions not in harmony with its spirit and purpose should 
be avoided. Accordingly, the removal of loose Stone to render. land more 
od arable, the clearing | of brush to render it tillable, the diversion of water 
from swampy land to render it reclaimable, and similar acts. effecting. in- 

' provement, may properly be held a compliance with the act’s remereiny, 
_. that “ valuable. improvements have been. Blaced on such land.’ wee | 


7 Wareuns, First Assistant Seoretary: | 
Ben 8. ‘Miller has. appealed from : a ast of the Cen id ons 

of- the: General Land Office dated September 23, 1932, which held his 

| application to purchase lot 8, sec. 1, T. 20 N., 'R. 13 W., 4th P. M., 

_ Wisconsin, containing 33.58 acres, ‘under the colér of title act of De. 
cember 22, 1928 (45 Stat. 1069), for rejection for lack of evidence 


“that valuable improvements have been placed on such land or some 


part thereof has been reduced to cultivation” as the act requires, 
and for the further reason that applicant had not exhibited. receipts 
from the tax collector tie taxes had been paid for: the perioe° of 
ownership claimed. ; ae ae 
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oT the time appeal was transmitted to the Depscnnent’ the ap- 
dication was in conflict with pending Swamp Land Selection G. L. O. - 
03891 of the State of Wisconsin. The selection of the State was _ 
rejected September 12, 1934, and the case closed... Thereafter B. H. . 
Schlostein, attorney for applicant, was given opportunity to file brief 
and argument in support of his application, waren he failed to ao: _ 


-within the time allowed. 


The tract applied for forms part. of an ine im abe: upper Mis- | 
sissippl River and is identified as lot 8 by the official plat of survey 
filed March 4, 1982. The application was filed J uly 16, 1982. As — 
more fully set forth by the Commissioner, the island of which lot 8 
forms a part had the status of public land April 25, 1925. It was 
included in an Executive withdrawal on August 7, 1925, made under 
‘the act of June 25, 1910 (86 Stat. 847), as amended August 24, 1912 
(87 Stat. 497), cad reserved for administration by the Department 


of Agriculture under the act to establish a refuge for wildlife and 


fish reserve, enacted June 7, 1924 (43 Stat. 650). The withdrawal of © 
August 7, 1925, excepted ald existing claims from its operation. 
The areas in re 1 aforesaid are not ‘included in the withdrawal 
- of October 2, 1926, for the one Mississippi River ae and 
_ Fish Reserve. * 
The applicant alleges | in support of his application that he | 


purchased an undivided three-quarter ‘interest in ‘said land ‘from ‘the nelrs of } 


his mother, Carolina Miller, . by warranty deed under date. of. November 25, 
1921, as shown in Hniry No, 58 in the abstract of title attached hereto; that he 
inherited the remaining one-quarter interest from his mother Carolina Miller, 
_ whe in turn had purchased said land from one Michael Damm. and his wife 


Anna, by warranty deed under date of December 8, 1905, as shown By ‘Entry ~ | 


No. 44 in the abstract of title attached hereto; that during the entire time since 
said applicant purchased gaid land and during the time that his. mother owned 
it before him, he has: used ‘it and improved it with the: purpose of: improving — 
‘the amount and the: quality of-the timber thereon; that in order ‘to. accomplish 
this he: has spent a- great amount of time and”labor in eutting out and Tremov-. 
ing all underbrush’ on said lands; that he has cut out and removed all :dead 
wood and has trimmed all the trees so as to insure a more vigorous ‘and’ hearty — 
growth; that he has removed trees and brush only for the: purpose of. thinning oe 
out the remaining trees. and producing a better quality and: grade of timber; 
‘that applicant has at times purchased wood for his own use from outside 
parties in order to conserve the wood for timber on said land and. allow it 
- to develop;.that as a result of the time and labor spent by. applicant in so 
. doing, the land is at present covered with a large amount of timber, of very 
good grade and quality. 


Further allegations are made of open, uninterrupted, and exclusive | 
possession by the applicant and his predecessors. in title since 1905, — 
and that the taxes have been paid at all times to date, except for 


1927 and 1928, during which time. agents of the Government had oe 


possession. claiming the land as.a part of the Upper Mississippi ¥ Wild- 
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life and: veer Refuge. The ili gations of title are ssa by - 


an abstract, which appears to show that title is derived from a 


patent from. the State issued in 1857, and which includes a certificate » ee 
of the county. clerk of Buffalo County, Wisconsin, stating that. his 
tax books show that there are no taxes.due and unpaid except for 


1927 and 1928. 

The act of December 29, 1928 (45 Stat. 1069), was subsequent. to 
the withdrawal of April 25, 1925, and prior to that act there was no. ~ 
provision of law authorizing the patenting of public land generally 
to those holding possession thereof under claim and color of title, 
accompanied by tangible evidence of improvement or cultivation. — 
The rule, however, long before then had been settled that land held 
in good faith ander claim of title was not. subject to appropr iation 
by others under the public- land laws while so occupied and claimed, 


and the Supreme Court has held that a claimant in this’ situation — 7 


; who-has been misinformed or has misunderstcod his: rights and. paid a 
_yaluable consider ation therefor, may, in the discretion of the De- — 


partment, have the title withheld j in the United States until “within © _ 
the limits of existing law or special’ Act of Congress” he may obtain 
title to the land which he holds under color of title. See Williams 


-y, United States (188 U. 8.514, 524); Northern Pacific Railway Co. 


ov, McComas. (250 U. S. 887, 898). And the Department has con- | 

sidered such claimants as having a preferred right to initiate and = 9 ey, 
perfect title. to the land. A. R. Bowdre et al. (50 L. D. 486,489). 9.0 
Tt has also. been. held that the exception of “valid existing claims ” : 


occurring ina withdrawal means something less than a vested. right. : 


= Stockley v. United States (260 U. S. 532, 544). Tt is believed that ba 
lands claimed, possessed, and. improved under color of title long 
before and at the time of the withdrawal of April 25, 1925, fall. 


within the exception of “ valid existing claims” and are not affected = 


_ by the withdrawal. In so holding, it would not seem that any public - | 
interest would be injuriously affected, inasmuch as the land was not | 


included in the later withdrawal for a wildlife and: fish refuge. 
The Commissioner took the view that— | 


The improvement of the timber already on the land, or ane: and ‘capital 


_ expended in its improvement, cannot be considered as placing valuable improve- 


ments upon the land or as cultivation of the same within me mean ne of the 
act above mentioned... . 


It is thought that the Commissioner places: a too strict ca literal ae 


construction upon a remedial act, and one not in harmony with its 
spirit and purpose. Evidently nd can be improved and its value 
enhanced. by taking things off of it which i impair its value and inter= 
fere with its use as well as by placing things upon it to improve it. — 


Under the tule that the Commuesioncn sets, 2s) it would. seem mn that a 


76 DECISIONS OF THE DEPARTMENT. OF THE INTERIOR — LYol. 


the eeieeal of ie stone to render iene more. arable, the clearing 
of brush to render it tillable, the diversion of water from swampy 
land to render it reclaimable, the removal of unsightly or obnoxious — 
structures would not be placing improvements on. the land within 


the meaning of the act. The clearing of underbrush, dead trees, 


_the trimming and thinning of trees is well recognized as good and 
- necessary forest practice to promote the growth of timber and to 
lessen the hazards of fire. It is believed that the applicant has 


shown that he and his grantors have placed improvements on the 


land during the required period within the meaning of the act. 
_ The production of receipted tax bills showing payment thereof by — 
the applicant or his predecessors in interest would constitute corrob- 


-orative evidence of the fact alleged and supported by the abstract 


that it is the applicant who claims the land under color of title, but 


such evidence would seem to be merely cumulative where no doubts . 


arise as to his claim and no one appears to dispute it. If there are 

adverse claimants, they have their opportunity to assert their claim 
during the period of publication. The payment of taxes is not a | 
condition precedent to the exercise of the right. to purchase. Such 
taxes are void, being levied on land the equitable title to whieh 3 re- 
mained in the United States. A. A. Bowdre, supra. : 
In accordance with these views, the Commissioner’s decision is 
Heversed. 





OFFERINGS OF LAND AT PUBLIC SALE—SEC. 2455, REVISED 
STATUTES, AS AMENDED 


_[Cireular No. 684] 
DEPARTMENT OF THE INTERIOR, 


GENERAL Lanp OFfricr, 
Washington, D. G., N ovember 23, ae 


Recsns Uiien Srates Lanp OFrriczs: 


The sale of isolated tracts of unreserved public jad and tracts not 


| isolated, but which are mountainous or too rough for cultivation, is 
authorized by section 2455 of the Revised Statutes (section 1171, title 
43, United. States Code), as amended by the acts of. June 27, 1906 (34 
Stat, 517), March 28, 1912 (37 Stat. 77). March 9, 1928 (4 Stat. 258), 
‘and June 28, 1984 (Public, No. -482). 


nae The present instructions constitute a. revision of those of February 


8 1934, 


‘Section 14 of the Act of June 98, 1934 (48 Stat. 1974), angen | 
section 2455, Revised Statutes, as amended, to read ag follows: 


- . §xe.. 2455, Notwithstanding the provisions of section 2357 of the Revised 
ons Statutes (U. 8. C,, title 43, sec. 678) and of the act of August 30, 1880 ne Stat. 
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891), it shall L be lawful for the Secretary of. the Interior to nae into market | 
and sell at public auction, at the land office of the district in which the land is. 
situated, for not less than the appraised value, any isolated or disconnected 
tract or parcel of. the public domain not exceeding seven. hundred and sixty 
acres which, in his judgment, it would be proper to ‘expose for sale after at least 


thirty days’ notice by the land office of the district in which such land may be 


‘Situated: Provided, That for a period of not less. than thirty days after the 
highest bid has been received, any owner. or owners of contiguous land shall have 

a preference right to buy the offered. lands at such highest bid price; and where 
- two or more per sons apply. to exercise such preference right the Secretary of the 
Interior. is authorized. to make an equitable division of the land among such 
applicants, but in no case: shall the adjacent land owner or owners. be required © 


to pay more than three times. the. appraised value: Provided further, That any : | 


legal subdivisions of the. public land, not exceeding one hundred and. sixty acr es, 
the greater part of which is. mountainous or too rough for cultivation, may, in 


the discretion of the said Secr etary, be ordered into the market and sold pursuant _ 


to this section upon the application. of any person whoa owns land or holds a valid. 
entry of lands adjoining such tract, regardless of the fact that such: tract. may 
not be isolated or disconnected: within the meaning of this section: Provided 
. further, That this. section. shall not defeat. any valid right which has already 
attached under any pending entry or location. The word “ person” in this . 
section shall be deemed to include cor porations, partnerships, and associations. . 


| Guess Rugunarions 


1. Applications a hie elated tracts Tsien into aaron: must: 
be filed, in duplicate, with the register of the land office for the 
district ‘wherein’ the lands are situated, except in the States of Ala- 
bama, Arkansas, Florida, Kansas, Louisiana: Illinois, Indiana, Iowa, _ 
Michigan, Minnesota, Mississippi, Missouri, Nebraska.: Ohio, Okla- : 
homa, and Wisconsin. . These States have no district land office, and 
applications for land therein should. be forwarded to the Commis- 
sioner of the General Land Office, Washington, D. C. a 

2. Applicants must show by their affidavits, eaeononsd by at ~ 
least two witnesses, that the land contains no pale coal, or other 


‘mninerals; the amount: kind, and. value of timber or Sone thence if | 


any; mmhother: the. land is occupied, and, if so, the nature of the 


_ occupancy 5 for what purpose the land is ciey valuable; why it is’ — 7 


desired that same be sold; that applicant desires to purchase the 


land for his own individual’ use; and that he is a citizen of the 


United States or has declared his intention to become such. Also a 
| duly. corroborated affidavit showing that no hot or medicinal ‘or other | 
- spring or water hole exists, if it be a fact, upon any legal subdivi- — 
sion of the land applied for; or if there be any spring or water hole, 
the affidavit should state the exact location and size thereof, together 
_ with an estimate of the quantity of water in gallons which it. 1s 
7 oe of ae beste 3 ne Ag eee 
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a. ‘The affidavite of applicants’ to have. isolated: tracts Sadeved: into 


| market and of their corroborating witnesses may be executed before _ 
any officer having a seal and authorized to administer oaths in the _ 
- county or land district i in which the tracts described in the applica- | 


- tions. are situated. Affidavits relating.to lands in those States hav- 


7 ing no district land office may be executed anywhere within the State. _ 
4. The officer before whom such affidavits are executed will cause 


each applicant, and his witnesses to fully answer the questions con- 


_ tained in the accompanying form and, after the answers to the ques~ 
tions therein contained, have been reduced. to writing, to sign and — 
swear to same before him. | | 
5. The register will, on ‘receipt of applications, ote same sient 


the tract. books of his oes and if the applications are not properly 
| executed. or not corroborated, he will reject the same, subject’ to the 
right of appeal. Applications found to be. ‘properly: executed. and 
corroborated will be disposed of as follows: > 
(a) If the applicant does not show himself quand or if the 
tract appears not to be subject to disposition, the register will reject 
the application, subject to the usual right of appeal; if part of the 
tract is appropriated, he will reject the application as to that part, 
and, in the absence of an appeal, after the usual notice, he will elimi- 
nate the description thereof from the application: ‘and take further 
action as though it had never been included: therein. Where an 
appeal. is filed, the Commissioner of the General. Land. Office, if he 
_ decides to. onder into market a part, or all,.of the lands, will call 
- upon the register and the special agent in charge for the reports as 
hereinafter. provided for concerning the value of the land. Adverse 
action by the Commissioner. will be. pals fo eee to. the Secre- 
tary. of the Interior. | 
(6) If the status of the ce is os that a sale might ne 


: be: ordered, the register, after noting the application on his records, _ 
. will promptly forward the: original to the special agent in charge. 
_. for report as to the value of the land and any objection he may wish 
to interpose.to the sale, and the register will make proper notations — 
on his schedule of serial numbers in the event the application is not 
returned in.time to be forwarded with the: current returns. The | 
. duplicate will be forwarded to the director in charge of grazing for — 


report as to whether the lands are appropriate for inclusion j in a graz- 


ing district as authorized by the act of June 28, 1984. Upon receipt __ 
ie the application from the special agent in charge, with his report 
thereon, and report from the director in charge of grazing, the reg- 


ister will, attach his report as to the status of the land, the value of 


the land applied for, if he has any knowledge concerning the same, | 
_ .and any objection to the sale known to him, and forward the. papers : 


| 7 to the General Land Office with the current returns. — 
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6. The filing of an 1 application under the section ‘in conformity. 7 
with” these. regulatioris will. segregate the lands applied for from 
other disposition under .the public land. laws, subject to any prior — 
= valid right which had attached under. any pending entry or location. 
«7 Upon: receipt: of: letter authorizing the sale, the register will pre- | 


- pare a notice for publication describing the land, and fixing a date — 


for the sale, which: date must be:far enough in advance to afford — 


a ts ample time for publication: ofthe notice and for the affidavit of the 


_ publisher to be filed in the district land office prior to the date of 

the sale. The notice’ will be sent to the applicant with instructions — 
| that he miust: publish: the same at his expense in the designated news- 
paper. Payment for: publication must be made by applicant directly 
_ tothe publisher, and in case the money for publication i is transmitted. 
to the register he must issue receipt therefor and immediately return 
the money to the: applicant: by -his official: check, with instructions to 
arrange for the publication, of the notice as. ‘hereinbefore provided... 

_ If evidence of publication is not filed at or before the time .set 
ie the offering, the register: will close the case on his. records, and 
will report the default to. the General. Land Onice, which wall; with- 
out letter, close’ ‘the case: ‘oni its records. 

8. Notice must be published for 30° ace aie nes tie aus: sat 
_ for the sale,;:and-a sufficient time should elapse between the date of 
last ‘publication: and the:date of sale to enable. the affidavit of the 
publisher to-be filed ; in the district land office. - The notice: must. be 
published in the designated newspaper. If this be a daily paper, 
the notice should be’ published: in ‘the. ‘Wednesday issue for 5 con- 
secutive weeks; if weekly, i in 5 consecutive-issues, and. if semi-weekly, 
in either issue for 5 consecutive weeks. The register will cause a 
similar notice to be posted + ‘in’ his office, such notice to remain posted | 
during: the entire period. of publication. ~The. applicant must file in 


the local office, prior to the date fixed for the sale, evidence that 


publication. has been had for the required period, “which evidence 


may consist of the affidavit of the pubhaher, accompanied by a oopy. 7 


: of the notice published. © 
9. At. ‘the time and aie fixed for the. sails the neo ictes will read 


the: notice. of sale and allow all qualified - persons an opportunity to 
bid. Bids - may be made through an agent personally present at the 


_ sale, as well as by the bidder in person. The register conducting 
. the ale. will keep a record. showing the names of the bidders and | 


the amount bid. by each. Such record will be. transmitted | to this Ss sa 


office with the other papers in the case. | | 
10. When all persons present, shall have ceased aae het reg- | 


o3 ister will, in. the usual manner, declare the bidding closed, announc- 


ing the name of: the er bidder and the amount of his bid; the 
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highest. bid fill be noted on the records. and the offerer. thereof | 
(or his principal) will be declared the highest. bidder, provided. he 


| ‘immediately pays to the register the amount of the bid. In the 


absence of such payment the register will at once proceed with the 
sale, excluding the bid made by the ee bidder and starting with | 
_ the highest bid not withdrawn. : 


11. Within 10 days after he has been acted the purchaser he 2 


must furnish evidence that he is a citizen of the United States or. 

has declared his intention to become such; also a nonmineral affi- 

nate or (in States where that is sufficient) a nonsaline affidavit. | - 
12. Where the offering results in a sale, the register will issue 


cash papers as in ordinary cash entries, noting thereon the date of 


_ the letter authorizing the offering, and report the same in his cur- 
rent returns. With the papers must also be forwarded the affidavit 
of the publisher showing publication and the. alge S certificate 
as to posting of the notice for publication... | 
18. There is no limitation as to the minimum. price to o fixed 
‘by appraisal and in view thereof the appraisal must be based upon 
field examination.” No lands will:be sold ‘at less than the price fixed 
by the appraisal and such minimum price will be set by the letter 
ordering the sale, based upon the report of the special agent in 
charge. Should any of the lands offered bé. not sold, the same will 
not be regarded as subject to private entry unless located in the State 
-of Missouri (act of March 2, 1889, 25 Stat. 854),-but may again be 
offered for sale in the manner herein provided. The price fixed 
by the appraisal will be effective for three years from the date of 
the report of the special agent in charge. i ss , 


Unper THE Bopy or THE Snomon : 


14. No. tract sceedine approximately 7 60 acres in area all be 
ordered into the market. An application may include: several in- 
contiguous tracts provided their aggregate area does not exceed 760 
acres. Each tract will be offered separately and certificates will be 
issued under different numbers unless ney are bought by the same _ 
person. ; 
| 15. No tract of land will be gedersa into the market nie at the 
- time application is filed, said tract is vacant, unreserved, and sur- 
rounded by lands which have been entered. : 

16. Where lands have been authorized to re sold andar the body 


7 of the section and the highest bidder has been named, if the amount 


of his bid is paid immediately to the register, he will then declare 
the bidding closed subject to the preference right’ of purchase. by 
owners of contiguous land. The amount tendered will bé held in | 
the unearned account of the register, and the register will notify the 
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bidder that if within. thivty. days from. the date of ie bid no owner 


or owners of contiguous lands shall apply to. purchase: the lands at 7 i 
such’ highest bid price, but at not more than three times the ap- 


praised price if such highest’ bid be more than. three times. such 
appraised price, he will be declared the purchaser. ; 
17. If on date of offering no bids are received, you will close the P 
case on your records and report to the General Land Office. - " e.: 


/-Racutamions = Unper Firsr Proviso TO: SECTION 14 


18. The fet proviso to section 14 confers a preference right for 


. _a period of thirty. days after the highest bid has been received, upon — F 


any owner or owners of contiguous lands to purchase the lands 
offered for sale under the body of the section at the highest bid price 


or at three times the appraised price. if three times such appraised = 


price is less than the highest bid price. With assertion of a prefer- 
ence right, each claimant must accompany his application with 
‘payment of the purchase price of the land. Where there. is a con- 
flict between two or more persons claiming such preference right of 
purchase, you will notify them that they will be allowed thirty days 
from receipt of notice within which to agree among themselves upon 
a division of the tracts in conflict by subdivisions, and that an equi- 
table division will be made by this office in the absence of an agree- 
ment. In such cases, unless an amicable adjustment, is made, you 

will. forward the applications of all preference-right slsimianta to 
this office with report and recommendation for consideration, making 
on your schedules the necessary notations as to the method of trans- 
mittal. This office will thereupon make an equitable division. of the | 
different subdivisions among the applicants so as to equalize as 
nearly as possible. the tracts the applicants should be allowed to 
purchase. An appeal will be allowed from the action of this office. 
Where there is but one subdivision adjoining lands of two or more 
applicants exercising the preference right of purchase, the subdivi- . 
sion will be awarded to that qualified person who first files applica- 
tion therefor with an assertion of such right within the EEAEhy=aBy, 


7 preference- right. period. 


19. The preference right granted by the first proviso 1 of said act 
is limited to owners of contiguous lands. Applications for such pref- — 


erence right must be supported by proof of the applicant’s ownership 4 at 


of the whole title of the contiguous lands; that is, he must show by _ 


= affidavit that he has the title in fee. If a preference right is asserted, | 
or if conflicting preference rights are asserted, and there is an ami- 


— cable agreement between. the parties, and all other necessary evidence 
— and money have been tendered by the respective parties, the register 
20688—86—vol. ———- 
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will make the award, at the same time returning the amount on of 


~ deposit to the credit of the highest bidder with notice that the land . | 


has been sold to the preference-right claimant. In. no event can the 


| land be sold until the end of the thirty days preference- right period. — 
(a) If, at the end of the thirty days preference-right period, no 
assertion of preference right is made, the sale will be declared closed 


and the highest bidder declared the purchaser. 


| Recutartons UNDER S conn Proviso TO Srerion 4 


20. The second proviso to section 14 authorizes: the sale of iszul 


subdivisions not exceeding one quarter section, the greater part of 


_ which is mountainous or too rough for cultivation, upon the appli- 
cation of any person who owns or holds a valid entry of lands ad- 
joining such tract and regardless of the fact that such tract may not 

be actually isolated by the entry or other disposition of surrounding 

lands. Applications will be disposed of by you in accordance with 
the “ General Regulations.” Applications may be made upon the form 
provided (4-008b) properly modified as necessitated by the terms of 

_ the proviso. In addition the applicant or applicants must furnish 

proof in his or their affidavit of his. or their ownership of the whole 

title to adjoining land, or that he holds a valid entry embracing 
adjoining land, in eonnecey with which entry he has met the re- 
quirements of the law; also detailed evidence as to the character of 
the land applied for, the: extent to which it is cultivable, and the 
conditions which render the greater portion unfit for cultivation ; 
also a description of any and all lands theretofore applied for under 
the second proviso or purchased under Section 2455 or the amend- 
ments thereto. This evidence must consist of an affidavit by the 
claimant, corroborated by the affidavits of not less than two disin- | 

terested persons having actual knowledge of the facts. 7 7 

No person will be. allowed more than one application under ie - 
proviso, nor for more than 160 acres, except that two or more appli- _ 
cations may be allowed to the same person if all the lands sought — 
adjoin the same body of land owned by the applicant or included | 1m 
his pending entry; nor will one who has purchased lands sold upon | 
the application of another under this proviso be permitted to secure 

. the offering under said second proviso in his own right of an area 

exceeding the difference: between that of the land purchased and 160 

acres. The purchase of lands under this proviso will not disqualify 

the purchaser as an applicant for the offering of tracts actually 
isolated, nor will the purchase of isolated tracts disqualify the pur- _ 
chaser on becoming an applicant for offering under the second | 


= evi: 
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“In ee on eessieatione: for offering ade the Soa proviso, 
_ regard will be had to the character of each subdivision applied for, 
as reported by the special agent in charge and the director in charge 
of grazing, and offering of an entire tract will not be had upon the 
_ ground that the greater p art 1 is of the character contemplated maa 
if taken as a whole. — : 7 
- 21..In the notices for publication and ne where: sale is au 
| thorized under this proviso, you will add after the description of © 
the land, “This tract-is ordered into the market on a showing that - 
the ereater portion thereof 3 As mountainous” or too rouge for culti- 
vation.” - | 


22. Where lands have ie apenoneed sold auties this proviso and . | 
_ the highest bidder named, if the amount of his bid is paid'immedi- © 


ately. to the register he. will then declare such bidder aaa 
of the tract. : 
93. Tf on the dite of offering no bide are received, the case snould 
immediately be closed on your records and report ace to the General | 
‘Land Office. — | 


Asonarep sere OF. Cou. Line 


"24, The act of Congress approved April 30, 1912 ae Stat. 105), 
provides : 


That * * * unreserved publie lands of the. United States, se cuaies of 


Alaska, which have been withdrawn or classified as coal lands, or are valuable ; : 


for. coal, shall. *.* -* be, subject * * * to.:disposition. * * * wunder 
the laws providing for the sale of isolated or disconnected: tracts of- public lands, 
but there shall be a reservation to the United States of the coal in all such 
lands so #° #8 sold, and of the right to plospect for, mine, and remove the 
game in accordance with the. provisions of the act of June 22, 1910, and such 
lands shall be subject to all the conditions and limitations ‘of said act. ; 


An application to have coal land offered at pune sale must-bear on. 
its face the notation : ee 3 


Application made in accordance with and subject to the pro ovisions and reser- 
vations of the act of June 22; 1910 (36 Stat. 588). ; 
- Where such an ‘application does not bear this notation you rill” | 
: aford applicant an opportunity to consent thereto and «will: reject: the 
application if this requirement be not complied with. o 
In the printed and posted notice of sale will appear the statement : 3 


‘This: land will be sold in’ accordance with, and subject to, the provisions. and i$ 


_ ‘reservations of the act of June 22, 1910 (36 Stat. 588). 


~The purchaser’? s consent to the reservation of the coal i in the land | 
to the United States will not be required, but the cash certificate and 
patent will contain respectively the } eee specified i in | Paragraph 
7 (b) of the circular of i ial 8, 1910. | 
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25. The act of. ‘Congress pppoe’ ee 17, 1914 (38 Stat. my, 
provides: 


That * * * lands * + 3 withdrawn or classified as * * * phos- 
phate, nitrate, potash, oil, gas, or asphaltic . minerals, or which are valuable ~ 


for those deposits, shall be subject to * * * purchase, if otherwise avail- 


- able, under the nonmineral land laws of the United States, whenever such 
-* # *. purchase shall be made with a view to obtaining or passing title with 
a reservation to the United States of the deposits on account of which the 

~ lands were withdrawn or classified or repor ted as valuable, together . with. Soe 
‘right to prospect for, mine, and remove the same. 


‘The act of a. ee: March 4, 1988 ar Stat. 1810), = 
pode = } | | 
That lands wiihideana gineutaad: or “yeported as valuable for sodium and/or 

. sulphur and subject to prospecting, leasing, or development under the General 7 
te Leasing Act of February 25, 1920, or acts. amendatory thereof or supplementary — 

: thereto, shall be subject to appropr iation, location, selection, entry, or purchase, 
if otherwise available in the form and manner and subject to the reservations, — 
provisions, limitations, and conditions of the act of Reade apenen I ee 5 Ly ae 
an (38 Stat, L. 509; U. 8. C., title 30, sec, 123) ; ee, 7 | 
. The sulphur lands are limited to the States of Louisidna and New. : 
Mexico pursuant to the act of July 16, 1982 (47 Stat. 7 01). | _ 

An application for offering of the lands oe to in said act must. 
; bear on its face the notation: 7 ; 7 


- Application made in accordance with and. subject to ae provisions and reser- . 


-. vations of the act of July 17, 1914 (38 Stat. 509). 


If an application for such mineral land does not an that notation, 
you will afford the applicant opportunity to consent thereto, and if : 

he fails to do so, you will reject the application. - | 

_ In the printed and posted notice of sale will appear the statement: 


— This land will be sold in accordance with and subject to the provisions and 
| reservations of the act of July 17, 1914 (38 Stat. 509). 
If the land should be sodium and/or sulphur, in character, the 
statement should also contain a reference to the act or acts’ ap DEO: 
| priate thereto. 
_ The purchaser’s consent to ihe cecereer on of the. tienes in the 
land to the United States will not be required, but the cash certifi-_ 
cate and. patent will contain, respectively, the provisions specified in 
_. paragraph 6 of the circular of March 20, 1915 (44. L. D. 32, 34) - 
‘modified to refer to either or both of the acts of July 16, 1982, and. | 
March 4, 1933, when appropriate. | 
26. “All applications for the sale of public lands ‘tndes these regu-. 
lations must be rejected where it appears at the time. of filing that 
on ane applied for 3 is within the limits: of a producing oil or gas 
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“field, or included in an oil or gas or other mineral lease, in accord- — 
ance with Circular No. 1303 of June 18, 1933 (54 I. D. 227). , 
In connection with all applications under these regulations for 


_.. public lands embraced in an application for prospecting permit or 


lease, or in a prospecting permit granted, for any mineral subject, 
to ieass, you will proceed in accordance with instructions contained | 
in Circular No. 1021 of July 21, 1925 (51 L. D. 167), as amended, 
‘by Circular No. 1031 of September 17, 1925 (51 L, D. 202). If all 


requirements shall have been satisfactorily complied with, you will : _ 


proceed thereon in accordance with these regulations. | 7 
_. In the printed and posted notice will appear the statement that 
the land will be sold in accordance with, and subject to, the provi- 
-sions.and reservations of the particular act which reserves to the 
United States the mineral contents in the land, and subject to the ~ 
right of the prior claimant for the mineral contents i In = land. 


_Tump Proviso TO Sxcrion 14 


27. No application under section 14 will defeat a ‘valid right which . 
attached prior to the filing thereof under any pending is or. 
location. | | 

_.28. Wherever the oid applicant ” or. * purchaser” appears in 
the foregoing regulations, it may mean an individual, a partnership. 
an association, or a corboranon. : : = 

, | | | on Fonn, _ 
Acting Commissioner. 
Approved, Noveubis 23, 1984: | 8 | 
T. A. Waters, 
Furst Assistant Secretary 


GEORGE WwW. “BOLIEU 
. Decided November 28, 1934 
Wirnprawat—Tmw OF TAKING Exreor—Excuprion—EvIpENoE. 


Under the gener al rule of law, a statute is in force and. operation. during the — 
' entire day of its approval, subject to. the exception that: any person having. 
a substantial right that may be affected thereby may prove that a claim 
filed on that day was actually initiated before the exact time of approval | 

. of the act. | 3 _ , ) = 


WIT HDEAWAL—ORDER OF THE Present—Foxcs AND ) Ereor. 


An order’ of withdrawal executed by the President: under aioe”. granted 
by. Congress has the force and effect of law, and the rules of presumption 
- as applied to statutes have like application to Executive orders and regu- 
~ lations. Accordingly, in the absence of definite proof as to the exact. time . 
when an order of withdrawal of public land was signed by the President, 
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it must be held. aha ‘sucli ‘order seereae ‘upon. the status of the land. - 
_ affected during the entire day of the date of its issuance. a oe 


| i DEPARTMENTAL DECISION CITED AND APPLIED. 


Case of Ralph T. Richards: (52 L. D, 336) cited and applied. 


| WaurErs, First Assistant Secretary: 

On September 8, 1933, George W. “Baliga: ‘filed stock- -raising 
homestead application, ‘TLias ‘Cruces 048379, for the NIZN1% Sec. 29, 
» NYNWY, NWYNEY, SWYSWY, Sec, 28, SEYSE'Y, Sec. 30, 

| WYNW,, SEYNWi, SWIANEY, Sec. 38, T. 19 S., BR. 8 W., 

‘N. M. P. M., New Mexico. It was uhowed: as an entry on 1 October” | 

Be 1923. 
~ On April 20, 1934, the cae of New Maxis speeeeeied the Pigee 
ance of the entry, calling attention to the fact that by Executive 
_ Order No. 6276 the lands involved had been withdrawn on September 
8, 1933, for the purpose of aiding the State in making exchange 
peléctione as provided by the act of June 20, 1910, as amended by 
the act of June 15, 1926 (44 Stat. 747). Whereupon, the Commis- 
sioner of the General Land Office, by. clecision of April 24, 1934, 
held the entry for cancelation. — 

-Bolieu has appealed, contending that his spiel was sent to the 
Las Cruces office by mail and was received on September 8, 1983, at 9 
o’clock, while the Executive order was in all probability signed later 
in the on | 

The question is therefore presented as to the exact time of taking - 

effect of the order of withdrawal, and whether the land was subject to 
selection at the time the veel con was received 1 in the local land 
office. - 
In the case of Lealph Lf. Richards (62 L. D. al the Department 
held: 
- Under the general rule applicable to such a case, the act was in force and 
- operation during the entire day, subject to the privilege of any person having a 
substantial right that may be affected by the general rule to prove if he can that — 
his location was made before the exact time the act was approved ¢ on that day. 
Citing United States v. Stoddard et al. (89. Fed. 699). 

Departmental regulations (47 L. D. 487, 472) governing the admin- 
istration of the act of February 25, 1920, provide: | 

Under the general rule of law applicable to such cases, the act of Februar y 25, 
1920, was in force and operation during the entire day, subject, however, to the © 
privilege of any person having a substantial right which would be affected. by. 
the application of the general rule to prove, if he can, the exact time. of ADPTov al. . 

_ An order of withdrawal executed by the President. under authority. 
granted by Congress has the force and effect of law. Therefore, the © 
rule - of. presumption as applied to statutes would have oe same 
| application to Executive orders and regulations, 7 | 
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_ - Inquiry has been made at the White House in‘an effort to ascertain 

the exact time of signature of the order of withdrawal, but no record _ 
_. of the hour i in which the President signs Executive orders is kept. [n> 
this connection, it may be pointed out that the difference in standard 
time between Washington, D. C., and Las Cruces, would have given 


the President. until eleven ‘o locks to affix his signature, which is. two > 


; hours ‘prior to the time Bolieu’s application was received. 


In view of the for egoing, and in the absence of definite aria as to... 


the exact time when the order was signed, it must be held that the - 
order of withdrawal operated upon the status of the land eee 
during the entire day of the date of its issuance. — 7 | 
‘Therefore, the entry must be canceled unless the aia in -Vlew 

of his alleged equities, can prevail upon the State to withdraw its — 

protest. He alleges that he settled upon the land in good faith on - 
January 12, 1934, and has maintained a residence there ever since; 
that he has mlanted fruit trees; fenced two acres of garden “ground, | 
and has made other improvements.” . | 
Upon the present record the ‘Commissioner's S seinen must be. aa 
is. hereby” ae ee ee © | asians 





/ THOMAS M. . DOLAN | 
‘Decided N ovember 28, 1994 


| Hommstwap Avprtcarion—ConTEsr—CANCELATION FEE. 


‘The requirement: in section 2 of the act of May 14, 1880, that the janecesstul 
' contestant of an entry must pay the cancelation fee of $1 as a condition | 
to making entry of the land so contested is not abrogated by reason of 
the fact that he does not exercise: the. preference right of entry granted | 
e by the: act within the allowed. period of 80 days from notice, . but Bupues: 
to make entry after such period has terminated. 


Wautnrs, First Assistant Secretary: 
On J anuary 18, 1934, Thomas M. Dolan filed a Seis home- : 


stead application for lon 1 and 2, NYSEY Sec. 29, T. 20 N,, R a 


6 E., M. D. M., California. He alleged : 


That there. are two mining locations ‘conflicting with this land: put @licneves Ee 


: application for patent is made for them I shall relinquish that part of them 
~ in conflict with this entry application ; the names of the locations are Buck 
_ Horn and the Saint Francis. tie 
| The register suspended the sppliestion ibs the payment. of a can- 
celation fee of $1 in connection with contest No. 2280, and the appli- — 
cant appealed, stating that he had filed a contest against a former 
- homestead entry for the land and that said entry was canceled as 
a result: of his contest 5 that he > did not apply : for the land Lor ae | 
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| months after receiving Pre of cancelation ; and that as he had — 
not exercised his preference new ne could not be required to pay 
any cancelation fee. 

By decision of July 25, 1984, the Commissioner of the Getieral 

Land Office held the aonlicnien for rejection, subject to the right 
of the applicant to comply with certain requirements within 30 days 

 from-notice, to wit, pay the cancelation fee of $1 and furnish a speci- 


fied showing as to the mineral character of the mes covered Py the i 


- Buck Horn and Saint Francis mining claims. 

~The applicant. appealed, specifying alleged error sli as to the © 
requirement that the cancelation fee be paid. He made no reference 
_ to the requirement of evidence with respect to the conflicting mining 
claims, but requested that his application be allowed. 

‘The records show that this applicant contested a former homestead 

entry for this land and secured its cancelation; that on March 16, 
1982, he received notice of the cancelation of the contested entry and _ 
of ae preference right resulting therefrom, which notice was sent 
by registered mail from the local land office. | 

Section 2 of the Act of May 14, 1880 (21 Stat. 140), Provided 8 as 
follows: 

In all cases where any person has contested, paid the land-office fees, and 
procured the cancellation of any preemption, homestead, or timber-culture entry, 
he shall be notified by the register of the land office of the district in. which. 
such land is situated of such cancellation, and shall be allowed thirty days from 
date of such notice to enter said lands: Provided, That said. register shali be 
entitled to a fee of one dollar for the giving of such notice, to be paid by the 
contestant and not to be reported. . 

Tt was held under that. act that such cancelation fees belonged to 
the register as his own private property and that the title thereto — 
was never in the United States. See 44 Ct. Cls. 604; Comp. Dec., 
vol. 17, p. 270. 7 
This condition was changed by the Act of March 4, 1911, 36 Stat. 
_ 1851, section 2 of which reads as follows: Se 
‘That hereafter all money or fees received or collected by registers of United 
7 States land offices for issuing notices of cancellation of entries shall be reported | 
_and accounted for by such registers in the same manner as we fees or moneys 

‘received or collected. a : 
By this act such fees are moneys accruing to the United States, and 
are to be accounted for as such. , ; 
Rule 100 of the Rules. NOs Paces governing contests (51 1 L. D. 
568) provides: | | | 

- Where Srerseenes right of entry is awarded ee section 2 of the act of 
May 14, 1880 (21 Stat. 140), the register will, after ser vice. of notice of such 


. right upon ‘eontestant and the expiration of the 30 days allowed for exercise 
thereof, transmit to the Commissioner of the General: Land Office by. special 


letter the evidence of service for filing with the canceled entry record. A fee 
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of $1 for giving such notice must ‘be tendered to the register of the district = 
= land office before any application for the land will be approved. 


. The fee was clearly earned in this case and is owing to the United 


States by the applicant. The debt is not satisfied by the failure of 
the contestant to file application within the preference right period. 


He lost nothing by such delay, no intervening application having 
been filed. Thus, he reaps the benefit resulting from his contest, and. 
he must pay the cost incident thereto. The fee was earned by the 


_ giving of the notice, and it is immaterial that the period of prefer- 
ence right accorded thereby expired before the application was filed. 


- There is no merit in the argument that this applicant is in the same 


position as any other applicant who might. have applied for‘the land 


after the expiration of the preference right period without paying 
the said fee.. The answer is that no one else was charged with the . 
_ obligation, while this applicant was so charged. The remedy to 


- force collection is to require payment before entry is allowed. 
The decision appealed from 1 is accordingly 


_ HEARINGS UNDER TAYLOR GRAZING ACT 


Opinion, November 30, 1934 
TAYLOR Gpazine Act, Src. 1—HEARINGS. 


Complete discretion is left with the Secretary of the eran by. the kee > 


of June 28, 1934, as tothe number of hearings which shall be held in 


any State preliminary to: the establishment of grazing districts therein, 


except that one such hearing must be. had. 


‘Tavton GRAZING ACT—CREATION. OF. Drsmarons—WarEpnawar—Score OF . 


| AUTHORITY OF SECRETARY. 4 
The Act of June 28, 1934, assumes a reasonable exercise by the Secretary 


| Affemed ee 


of the discretionary power lodged in him in connection. with the creation. 


~ of grazing districts, and accordingly only areas reasonably contemplated 


for administration. as grazing districts may be included within proposed 


districts and by the publication of notice withdrawn from entry or _ Settle . 


ment pending their final disposition. 


TAYLOR GRAZING Act—Husrina—NUMBER AND S1izb oF DisTRICTS. 
Grazing ‘districts of any size or number, found desirable in the light : ‘of 


information developed at the general a had, may thereafter be 


created | without further hearing. 


‘Tayron GRAZING Act—LImiration oF AREA PERMTTETED FOR GRAZING Drsrerors— 


INAPPLICABILITY TO: WITHDRAWALS, 

The provision in section 1 of the Act of June 28, 1934, “Uniting to 30 million 
acres the aggregate area of. vacant, unappropriated, and unreserved lands 
which may be placed in grazing districts under said act does not apply 
to the area which may be withdrawn by virtue of notice, 


Mareotp, Solicitor: 


At the request of the Grazing Administzatsr, you [the Secretary | ; 
of the Interior] have asked my opinion on four related questions | 
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involving és interpretation. of the Taylor Grazing Act if Tune 28, 
1934 (48 Stat. 1269) : | 
‘1. Section 1 of the act requires a hearing before the creation of 
grazing districts. Would one hearing for “each State be sufficient — 
under the statute, or is a separate pentane pate pesore the crea- 
tion of each district? | 3 7 

2. The same section provides that publication of aga et such 
hearing: shall have the effect of withdrawing all the public lands. 
within the exterior boundary of proposed grazing districts from all 
forms of entry or settlement. Can all the public lands m a State 

be included within one proposed grazing district, and by the pub- | 
lication of such notice withdrawn pending their final disposition 

according to the best interests of the parties concerned? iy 
8. Can grazing districts of any size. or number finally be crented 

after such hearing and notice without any further hearing or notice? 

4, Section. 1 also limits the aggregate area of vacant, unappropri- 
ated, and unreserved lands which can be placed in grazing districts 
to 80 million acres. Does this limitation apply, also, to the area, of 
such lands withdrawn pursuant to notice? 

I am of the opinion that the first and third ee asked must 
be answered in the affirmative, and the second and. fourth in the 
negative. 7 a3 | | 
ok 
Ox Hanne, FOR 2 Eason ‘Srave Is Surriorenr UNDvER THE | Srarore 


The first santos of section 1 of the ack expressly leaves the crea- 
tion of grazing districts to your discretion. 


= 30. > the Secretary of. the Interior is authorized, in is discretion, by 
order to establish grazing districts. pale ” * ; 


~The only limitation upon this. discretion: power here pertinent | 
18 ete by the provision, toward the end of section 1, that: 


- Before grazing districts are created in. any State as herein. provided, & 
hearing shall be held im the State, after public notice thereof shall have been 
_ given, at such location convenient for the attendance of State officials, and the 
Settlers, residents, and livestock owners of the. vicinity, as may be determined 
by the Secretary of the Interior. No such district shall be established until 
the expiration of ninety days after such notice shall have been given, nor until » 
twenty days after such hearing shall be held: Provided, however, That the 

- publication of such notice shall have the effect of withdrawing all public lands 
within the exterior boundary of such ‘proposed gt azing districts from all forms — 
ot entry or settlement, * * * (Italics added.) Be 


‘The act, therefore, requires that before grazing eee are ene 

lished in a State a hearing shall be held. The purpose and. scope 
of the hearing are not described. Since, however, the hearing is 
required to precede the creation of grazing districts, it must have 
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been intended for fis purpose of considering rein the advise: | 


; - _ bility of creating them. A fair consideration of this problem in- 
- yolves more than an examination of mere local evidence. It de-. 


: mands a hearing at which the utilization of broad areas of saa 
lands may be fully discussed. | 


Congress did not, intend that all unreserved Sabie inne im their - 


nature suitable for administration as grazing districts should be set 
apart as such. By limiting the aggregate area of grazing districts 
to 80 million acres, the act raised a problem of comparison. By pro- | 
viding for the exchange of public, private, and State lands (section — 


8), for cooperation with other Executive Departments (section 12), _ | 


and for negotiation regarding public lands reserved for other pur- 
poses (section 1), it presented also problems of a general - nature. 
In view of the purpose of the hearings, therefore, it is clear that 
Congress intended them to ae a ae as well as a pee local 
scope, Pe he ; | , 7 
Congress cnane toe. ee using’ accurate ar pe lan- 
guage, that one hearing ould. cover several districts. Its use of 
singulars and plurals is consistent and significant. - ‘Throughout the 
quotation, the term “ grazing districts ” in the plural is in contrast. 
with “hearing” and “notice” in the singular. Had Congress in- 
tended: a hearing for each district it would have said: “Before dis- — 
tricts are created, heari ings shall be held”, or “ Before a district. is 
created a hesrine shall be held.” Even such language, ee | 
- might be considered ambiguous. The use of plural. “ districts”, on 
the other hand, in conjunction with a singular. “ hearing ” can mean 
only that one hee may include several districts. 

Nor is the use of “ district ” in the singular, in the second sentence | 
7 of the quotation, inconsistent with this interpretation. Since several 
districts may be included in one hearing, Congress provided that no 
district, that is to say, no.one of these districts, should be created 
until after the lapse of a certain period. The same phrase, “ such 
district”, in the singular was employed in the first sentence of.the 
— section, and its antecedent there, as here, was an intentional plural. 
| Congress, however, did place one limitation on the scope of the 
hearings. Because ine the State land exchange provisions, each State — 
is interested in the creation of districts within its boundaries. The 

act, therefore, provides that a hearing should be held ; in every State | 
| eters districts are established therein. - | 
_ In addition to requiring a hearing, the act directs that it shall be 
~ held “ at such location convenient for the attendance of State officials, 
and the settlers, residents, and livestock owners of the vicinity, as 


7 may be. determined by the Secretary of the Interior.” The word 
_ “vicinity ”, as used here, carries no- implication contrary tothe definite — 


and literal interpretation developed above.  “ Vicinity 718 a relative 
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| term. Its antecedent here is “ grazing districts » for it is permissible | 


-. to speak of the vicinity of several districts as well as of one.- Cer- 


tainly it does not refer to “ grazing district” in the singular, for 
that phrase does not occur in the same sentence. 

Congress: undoubtedly had in mind a situation similar to that of 
Colorado, which in this respect is typical of most western States. In 


Colorado practically all of the suitable grazing lands are located 


in a limited area on the western slope of the Continental Divide. 
Districts would be established there rather than on the eastern slope. 
Congress, therefore, intended that the hearing be held at some loca- 
tion convenient for livestock owners on the western slope. In Ne- 
vada, on the other hand, the greater part of the State is public land, 
and grazing districts mieht include public domain situated in any > 
part of the State. Under modern conditions of travel, furthermore, 
- any central location would be within a day’ s drive, and as convenient — 
_ as another. 

‘The act, however, dows not require that the hearing be held i in the 
vicinity of these grazing districts, or even at a location convenient only 
for livestock owners of the vicinity. it yo a location convenient 
also. for State officials. 

‘It is to be noted that another type of entre is provided for by 
_section 9 of the act: 


The Secretary of the Interior shall provide by appropriate rules and reeula: 
tions for local hearings on appeals from the decisions of the administrative 


. . Officer in charge in a manner similar to the procedure in the land department. 


Section 9 hearings may be contrasted with those required under 
section 1, Section 9 hearings are similar to those held by registers 
of district. land offices. They provide persons aggrieved by deci- 
sions of administrative officials with an opportunity to present their 
‘cases individually. Such hearings are necessarily held after the 
creation of grazing districts, and are individual in purpose and local 
in scope. Section 1 hearings, on the other hand, precede the creation 
of districts, and are designed for the esceideration of general prob- 
lois which: may well be of state-wide concern. = ow 


It 


Onty Toss Angas ReasonaBLy CONTEMPLATED FoR Possrpne AD-.. 
MINISTRATION AS Grazine Disrricts CAN BE [NcLUDED Wrruin Pro- 
POSED Grazing Disrricts AnD WITHDRAWN FROM Au Forms oF 
Ewrry or SETTLEMENT BY PuBLIcaTioN OF Noricz. | 


‘Section 1 not only requires that a hearing shall precede the estab- — 
_ lishment of districts in a State, but also that public notice precede 
the hearing. It provides, moreover, that “the pan aoane of such 
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notice shall have the. effect of ita valeine all public pads hin 
_ the exterior ‘boundary. of such proposed grazing districts from all — 
forms of entry or settlement.” Thus the act contemplates the pro- 
posal of districts and their automatic withdrawal by publication of 
- notice. Consequently, although the hearing may be so broad in its’ 
scope as to cover lands which will be exchanged, leased, or sold, the 
automatic. withdrawal PrOvastoG: 1s restr icted to lands within pro- _ 
posed districts. | - 
Since the act says. nothing more concerning the proposing of dis-_ 
‘tricts, it is reasonable to assume that such tentative designation falls 
| ‘within your general discretionary power, elaborated in section 2. — 
~The exercise of that discretionary power, however, must be a reason- _ 
able one; the proposing of districts should conform to a bona fide 
cence to consider seriously their actual creation, m: greater or 
Jess degree, along the lines of the proposal. 
- Section 1 enumerates certain lands which cannot be faciuded within 
grazing districts. Certainly areas made up of such lands could not 
be proposed as districts simply for the covert purpose of effectuating 
a withdrawal. The same section of the act limits grazing districts 
to lands which are in your opinion “chiefly valuable for grazing 
and. raising forage crops.” It would not, so it seems to me, be a 
reasonable exercise of discretion to. propose for a district desert. 
lands. devoid- of vegetation, which afford no possibility of water 
development. Similarly, to include within a proposed district lands 
affirmatively known to be suited only for exchange, sale or lease, 
would be merely a colorable pretext for withdrawing such lands 
from entry. 

Aside from the limitation of reasonableness, however, your dis- 
cretion in the. proposal . of districts is unrestricted. The grazing 
value of many lands is either conjectural or unknown. The rela- 
tive advisability of administering areas as grazing districts or dis- 
posing. of them under one of'the other alternatives of the act is often 
in doubt, For the purpose of hearings and investigations it would 


certainly be reasonable to include within proposed districts these — 


lands whose suitability for ultimate inclusion 3 in the districts cannot 
be immediately determined.  ~ | : fe 4 
_- Within the limits of cere therefore, any lands which ~ 
-amay possibly be deemed suitable for the. purpose could be included | 


_ within proposed. grazing districts, and such lands. would, ‘upon pub- “e 


~ Hication of notice, be properly withdrawn from entry and settlement. 


But the arbitrary inclusion within a proposed district. of all the 


public lands in an. entire State would be unwarranted. Such action 


would constitute an unlawful attempt. to: accomplish a wholesale. “ 
_, withdrawal by use. of a provision not intended for such purpose. 


aie if it. 18 necessary: for: ‘the: ‘attainment of the objects of the act or for | 
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- classification -preliminary thereto to withdraw larger areas than — 
those which could properly be included within ‘proposed grazing 
districts, the necessary withdrawal should be made in the manner 

provided: by: Congress, namely, by Executive order under section 1 
of the act of June 25, 1910 (36 Stat. 847 Hp as amended aby the act — 

of sige na 24, i912 (ai Stat. 497 ye | | 


om ay 


Grazing Disreicts or Any Sizz on Number, Founp DrEsiRABLE INC 
tHe Light or Inrormation Devecorep at THE GENERAL Huarie, 
Can. Br CREATED THErnarrer Wrrsour FURTHER Hiearine. 


After hearing within the State has: ‘been conducted = dannii ‘te 
the published notice, you may establish such grazing districts as 
are found to be desirable in the light of the information secured at 
the hearing. Since the act contemplates that all available facts 
will be developed at the general hearing, there is no need for fur- 
ther hearings concerning the creation of individual districts. Only 
' one hearing at which all interested parties may present their. views 
and their information is required, and that hearing has been had. 

As has been heretofore pointed out, the proposed districts must 
include land reasonably contemplated for inclusion within actual 
districts.’ There is no necessity, however, that the districts finally 
created correspond either in area or boundaries with those proposed 
in the public notice. The very requirement of a hearing presup- 

poses that it will disclose information which was not available at - 
the time notice was published, and that that information will be 
acted upon } in the creation of the individual districts. 


Vv ? 


~ Tue Lowrration or 80 Mrzrzon Acrus Dozs Nor Appiy To THe AREA 
WHICH May BE WITHDRAWN BY VIRTUE OF Norice. | 


| Seton 1 of fis act. eats your » authority to establish grazing 
‘districts to an aggregate area not exceeding 80 million acres of vacant, 
unappropriated, and unreserved. lands. “Tf the hearings required, — 
however, are to-have any effect, all the area proposed and withdrawn 
by virtue of notice will not. be. administered, ultimately as grazing 


districts. Much-of it may be restored to entry, and much of it may be 


leased, sold, or exchanged. The act contemplates; therefore, an ad- 
justments of the areas withdrawn, and the elimination of much of the 


_jand covered by the notice. It necessarily implies, therefore, that 
the area withdrawn may. exceed that of the districts actually created. 


; Thus the. limitation of 80. million acres Was applied eee only 
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to the establishment of grazing aieieees nas no ‘Timitaiion was ani 3 
- upon the area which could be tildes oan by publication of notice, 
other than the requirement that land included in the notice be thought © 
| reasonably adaptable for inclusion within a district, and that inclu- 
sion in the proposed district be made in good faith to effectuate the 
purposes of the act. 7 
_ It may be noted. in passing that the limitation apples specifically 
only to the “ vacant, unappropriated, and unreserved lands” included. 
within the districts, and does not restrict the area of reserved lands 
which may be included within the grazing distr lets as finally 
established. -_ 

Approved, November 30, 1984: 

Haxorp L. Ioxes, 
ey OF the I Lee. 





WESTERN SALT COMPANY v. ‘HASEROT 
Decided December 6, 1984 


. Soprum—ProsrromNa Permir—Lmase—Acrs OF FEBRUARY 25; ae AND Drcent- 
Ber 11, 1928. | es | 
‘Salt water was pumped: from Salton Sou: into solar ae upon. ‘aajoinine: 
lands and there evaporated, leaving sodium chloride in commercial quan- . 


~ tities, Heid, that such lands could properly be embraced in a prospecting . 7 
permit and a lease under sections 23 and 24 of the Leasing Act of Feb- eo 


 - Fuary 25, 1920, as amended by the Act of December 11, 1928... 
| Waurers, First Assistant Secretary: _ 


_. On September 17, 1980, Clarence L. Hinaarét: was: ere a permit 
to prospect for eats upon the E44 Sec. 12, T. 10 S., R. 12 E., lots 


- Band 6, Ex4SWi/, SI4SEt/ Sec. 30, all of Sec. 32,'1.98.,R. 13 EB, 


lots 8, 4, 11, 12, 18, 14, 15, BEYSWy, Sec. 6, all ot Sec. 8. T1008, | 
R18 E. or B. M., California. ‘Tn his permit application he alleged : aa 


These sections border on or adjacent to the Salton sea, which contains water | | 


which is a natural brine that has a content of sodium chloride, sect euls 
phate, and other sodium salts. 7 

- The waters, when evaporated by solar heat, will, in the opition of the appli- 
cant, make sodium chloride in commercial quantities. . 

This permit expired and on September 19, 19382, eo filed an 
application for a second sodium permit to Seba lots 3, 4,.11, 12, 
18,14, 15, E4Z45WY, Sec. 6, all of Sec. 8, T. 10'8., R. 13 B. He 
_ made the same allegations as for the first permit and further alleged: 
“Up to date the applicant has expended SUPT Ommately 85, 000 for | 
the development of this project.” 
- In connection with the application ere was submitted a report , 
a5 reading 3 in part as allows: ye 7 7 
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. - The whole area. included in ‘the permit lies on. the shore of Salton Sea. about 

15. miles southwest of Niland, California. * * * The aréa is typical flat 
Imperial ‘Valley clay lands. ‘It slopes to the south-southwest at an average 4 
fall of three feet-per thousand, making it ideal for the erection of dikes and 


ponds. ‘The area being prospected is particularly ideal as it is practically — 


undisturbed by drainage water from the hills lying to the north.. Protection | 
against this drainage is afforded by a large gravel bank which diverts the 
waters to the east and west. * .* ™ The area has practically no vegeta- 
tion of any: kind as aridity and salinity of soil prevent me growth of any 
plants except a oy salt ceased 


chloride can be coded in commercial quantities by solar ernporation of the 
water of the Salton Sea. * * * The method of procedure in ‘obtaining: 

; sodium chloride from this water is as follows: _ 
Four ponds are prepared: in which the water may be evaporated. - Ponds ei 
one and two, called concentrators, are of approximately thrée acres. area. 
Ponds three and four are of approximately one acre each,_: and are called 
gypsum ponds as it is in these ponds that the gypsum is separated from the 
balance of the salts in solution, Pond five is about three-quarters of an acre 
in area, and is the crystallizing pond in which the sodium chloride crystals 
are dropped and from which the bitter waters containing the other salts are 
drained into pond six, called the bittern pond.. Water is pumped into ponds 
one and two. In. these ponds it is allowed to evaporate until the concentra- 
tion of salt in pond two reaches 60% saturated, or about 12% solids. At this 
time it is moved to ponds three and four. Pond two is then refilled from 
pond one, and pond one is refilled with sea water, * * * 

Work was commenced early in October 1930, * * * One-half mile of road 
was cleared and. graded in order to make the area more accessible. The next 
- three months were spent in digging approximately 800 feet of ditch in which the 
sea water would be made available for the upper pond. . 

A permit was granted as applied for, on January 17, 1933. On 
March 31, 1984, the permittee filed Kooliciton for a- ease to cover 
all the permit land except the E¥% Sec. 8. He alleged that during the 
1933 evaporating season approximately 400 tons of sodium chloride 

were produced over a.10-acre area, or 40 tons an acre, and that 
approximately $9,000 had been invested in materials and labor. 

On May 28, 1934, the Western Salt Company, a California corpora- 
tion, of San Diego, California, by its secretary, filed a protest against — 
issuance of a lease to Haserot on the grounds that when Haserot 
filed his permit application he knew that the lands applied for did 
not contain sodium salts in commercial quantities; that he expected 
to obtain sodium salts from the Salton Sea; that the act of February 
25, 1920 (41 Stat. 487), as amended by the act of December 11, 1928 
| (45 Stat. 1019), did not authorize nor contemplate ‘the ‘granting of — 
a lease under the facts and circumstances disclosed in the lease — 
application, which should therefore be rej jected; that the permit to- 
prospect the land in question could only be granted to the high-water | 


mark of the Salton Sea, even if an accurate survey disclosed that * 


said land abutted the waters of said sea; that the protestant was 
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engaged 3 in 1 the Salt business in California; and: that the protest was 7 
filed i in order to protect. its interests. o. 
On August. 4, 1934, the Geological Survey soot that. its ee | 
| showed: that. cola had been discovered in. commercial quantities 
and that the permit land was properly subject to segregation. ina 
sodium lease. « | 
: By decision of. ‘Sept baiben 1, 1934, thas eae oe the 
General: Land Office ‘dismissed the protest,. stating that no legal 
gees for denying the lease application 1 was alleged. He puEiaer 4 
stated: | 


The right to a lease ae been established and cannot be denied. heradss: the 
production from the leased lands may increase the supply beyond market 
demands, or because some control of the water level is desirable. The lands 
embraced in said lease application are not meandered along the waters of the 
Salton Sea, so that apparently no question of riparian rights is involved; 
however, there is no. legal ground for denying to one holding the land the 
privilege of taking the waters of the sea on the land and abstracting the sodium 
therefrom. spans amount of water used for this purpose will not. affect the 
level of the sea, 


The protestant has. appealed, contending that’ a lease cannot law- 
fully be issued to the permittee. - | 

Section 23 of the act of cies 25, 1990, supra, is in Pa as 
follows: | | 

That the aes of ae Interior is iene authorized and directed, ‘under 
such rules and regulations as he may prescribe, to grant to any. qualified appli- 
cant a prospecting permit which shall give the exclusive right to prospect for | 
chlorides, sulphates, carbonates, - borates, silicates, or nitrates. of sodium dis- 
solved. in and soluble. in water, and: accumulated by concentration, in lands 
_ belonging to the United States. : 

_ Sections. 23 and 24 of the act of (1920, as ‘modified by t the act of 

December 11, 1928, supra, provide: F: : 


‘SEC. 93. That the Secretary of the Interior is hereby aorised: ender such. | 
rules and regulations as he may prescribe, to : ‘grant to any qualified applicant 


a prospecting permit which shall . give. the exclusive right to prospect for — 


~ chlorides, sulphates, carbonates, borates, silicates, or ‘nitrates. of ‘sodium, in 
lands belonging to the United States * pT | 
Sec. 24, That upon showing to the satisfaction of the Secretary of the Interior 
that valuable ‘deposits of one of the substances enumerated in section 23 hereof 
have been discovered by the permittee within the area covered by his permit 
and that such land is chiefly valuable therefor, the permittee ‘ghall be entitled 
= a lease for any or all of the land embraced in the prospecting permit * * -*, 


In the case of The Utah- Salduro Company, Salt Lake City 024899, 
patent was issued for more than 30,000 acres of lands embraced in ~ 
placer mining claims in the Great Salt Lake Desert, Utah, alleged 
— to contain: valuable deposits of potassium, magnesium, and sodium. 


os ca that case it was alleged : 


" 20683—36—vol. 55——7 
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That after careful investigation, which included, among other things, the 
drilling of a large number of test holes,. and the analysis of all brines encoun- | 
tered, it was determined that a brine supply could best be developed by cutting. 
trenches through the crystal body and the underlying muds, in which the brine 
collected: by infiltration. Accordingly : an extensive. tr ench: ayster was planned. - 
and. completed. Pee TO on tee tes me 
c ee oe Se a a 
That: the process originally adopted consisted essentially of evaporating, in — 
arse open solar vats constructed upon the. surface of the salt, and within the 
area. of the claims, the crude. brine obtained from the Hen ee 
Co x eo 2% ik ‘ eo gh eS 
‘That thé modified plan requires a larger area for the construction of solar 
vats than was necessary under the previously descr ibed, or original, plan. 


It is. thus shown that large areas were. patented which were used _ 


as vats or ponds for the brine pumped from trenches, although the 
mining laws provide that the discovery’of mineral shall be within — 
the limits of the claim located. The necessities of the case required» 

a workable construction of the law. | 

‘In the present case the situation is somewhat similar. A ditch or 
trench has been dug so that water of the Salton Sea, which i is in. fact 
brine, comes upon part of the permit land. The brine is pumped 
from the .trench into ponds where, through evaporation, salts are 
deposited. The land itself naturally contains a little sodium, but the 
sodium chloride in commercial quantity 1S EQunee Srey as 
stated. a . 
The land involved and the brine of Salton Sea apparently. have 
no, value for any. other purpose. The brine is pumped from part of 
the land involved to-other parts thereof. Salt is deposited on the 
permit land and is taken from there for the market. In these cir- 
cumstances a sodium prospecting permit was properly and lawfully 
granted under the Leasing Act of 1920, as amended by the Act of De- 
cember 11, 1928. And as sodium eblorde: can be. produced in com- 
mercial aunty and quality the. permittee is now lawfully entitled 
to a lease, 

Counsel for the arotesant: have requested an oral hearing. The 
protestant has no claim to,.or “interest in, the land involved or the 
brine. It has merely entered and ‘petitioned that. the Government 
eliminate a competitor. If an oral hearing were to be granted, the 
permittee should. certainly be present or represented. He has not 
asked: for any-oral hearing and apparently has not been advised that — 
‘request: therefor has been made. It would be an unwarranted. action 
to impose upon him the’ expense of appearing, personally or by at- — 
_torney, at an oral hearing, which. In itself does not seem hecessary. | 

The request is denied. _ : 3 

‘The decision appealed from i is 7h 8 

i. Affirmed. 
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SS |“ MILITARY BOUNTY-LAND WARRANTS - - 
-Ixsmvorions: 7 


December Uy, 1984. 


Minirary BOUNTY. Lanp Wannanns—Casit Supsnmrvtion—Trmn—Warvan or . 
‘Ricur TO: MESEEALS:: i Mires ons oa . ae 


“As. a | condition to Speniniie 4 title from the United. States, a ‘claimant - Buble? 
-..- land by. vir tue of. cash | substitution fora. military . bounty-land warrant, — 
| - will be required. to waive rights to mineral or minerals in the land sought, 

the. United: States not having been divested of its equitable title, should 
the Geological’ Survey report said land is. known to. be. valuable, or has - 
prospective value, for oil or gas or any other mineral named in the act of 
July 1%, 1914, as amended. : ae 


‘Wanrers, First Assistant Secretary: 


| You. [Commissioner of the General Tank Office] have Ahmed | 
for instructions | a oo G. L. °: 0557 9, in which the facts are briefly 


as follows: a 
On November 16, 1860, Thomas 8. Colier inbhebdl a, aaltaee ake - 


land warrant on the. SWuUSEY, and SE1,SW, Sec. 23, W1,NEY% 


Sec. 26, T. 9 N., R. 3 W., La. M., Louisiana. The cords, show _ 


that the location: was: suspended. because the e assignment of the war-- 
rant was in blank, | fae git Soon 5 tee a gk late = 
Subsequently. the: name of Francis ‘Palmas was, iaeteds: as the - 
assignee of the warrant and he was allowed to. locate said warrant 
| On. land in Michi gan, which was patented to him. ee 
It does not appear that Colier was notified that his’ iceationes was > 


| -defective. Recently claimants who show rights from the Colier loca- : 


~ tion have. tendered $200, ‘cash substitution in lieu of the. warrant, 
and have ae that ae be issued 3 in the name Os the original 
locator. | | 
~The jana’ comes “within he purview of Or der No. 349, of May 14, : 
_ 1929, and you request instructions “as to whether in this and similar 
~ cases involving lands affected by said order a report should be secured 


from the Geological Survey as to the oil and gas character of the land 


as of the date when the substitute payment is made and whether con- | 


Pe! ~-sent-to.a. reservation of the oil and. gas deposits should. be required woo 


| the land should be reported : as valuable for such deposits on-such date.” 


Inthe act of March 29, 1852 (10 Stat. 3), itis provided that. military — 


| Ae land warrants are assignable “according to such form, and — 
| pursuant. to such. regulations as may be prescribed by the: Commis- es 
sioner of the General Land oe a , 7 
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In Gircdlar No. 615, dated Mae 3, 1855. (Lestér’ s Lard Laws, Regu- 
lations, and Decisions, 598), the Commissioner of the General Land 
Office instructed registers and receivers in part as follows: 


Under those acts (Acts of 1847, 1850, and 1852), warrants have been returned 
to this Office, located— 


9th. Upon Gasieneate where Hie blank is ee filled with: the: name of the 


assignee who locates. 

- You are str ictly enjoined to refuse any location where pithes of the foregoing 
objections, or others of a like char acter, exist, requiring every ‘applicant to have 
his warrant perfected in every respect, so that no pe sua! action may be 
eet for that purpose. ane 


The location of Colier was never r completed or r perfected cud neither _ 
he nor any successor in interest acquired title to the land involved, 
legal or equitable, up to the time the cash payment was made. In the 
case of Price v. Dennis (159. Ala. 625, 49 So. 248), the court said : 


“The ‘records of the Land Office show that the location of this. land i in aueston: 
under that warrant, was suspended by the Commissioner of the General Land 
Office of the United States: because of insufficiency of the tr ansfer. or assignment 

of the warrant ; hence the panty was. never perfected until the assignment was 
made good. . ; ; : 


See also hei case of A. R, Biimiins a al. (50 L. D. 486), 


Under the regulations now in force (41 L, D. 84). ncaa cen affi- 
| davits are required. It is also provided that cash may be substituted 
for a defective. or unacceptable warrant. In the present case the 
mineral character cannot very well be denied because the present 
amas have attempted to sell their rights to minerals in the land. 


-'The-color of title act of December 22, 1928 (45 Stat. 1069), provides : 7 


: for the reservation of coal and all. cher minerals tothe United States. = 
Certain specified minerals, including oil and gas, in public lands of. — 


the United States, are siibject to disposition only under. the Act of 


February 25, 1920 (41 Stat. 437), as amended. : 

_ In the present case, as no equitable title has passed, and. in rte 
cases, the Geological Survey will be called upon for report, and 1i 
the Survey shall report that the land involved is known to be valu- 
‘able, or has prospective value, for oil or gas or any other mineral 
named in the Act of July 17,1914 (88 Stat. 509), as amended, the 
claimants will be required to waive rights ‘to such'minéral or min= 
‘erals. The procedure prescribed in paragraph 12c of the oul and 


- B06 3 regulations ote L, D. - 487, 2) will be: followed. 


‘T. A: Waurers, 
First Assistant Secretary. 
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APPLICATION. OF ACREAGE | LIMITATION » OF TAYLOR GRAZING 
ACT TO: LEASE, SALE, ‘OE: meena ee: OF LANDS; SUBJECT TO 
SUCH ACT : 

i - Opinion, December 19, 1984 


TaYLon Grazie de rtseaeekey Lancrraion-—Hraitp OF APPLICATION. 


‘The provision in section 1 of the Act of June 28, 1934, limiting to 80° million. 

acres: the area of lands which may be placed in grazing districts, applies 

| only to the acreage of vacant, unappropriated, and unreserved lands which 
“may be included within grazing districts, and the area of public lands 
which may be leased, ‘sold, or exchanged, is not limited By: said act. 

~~ TAYLow GRAZING Act—Srarurory ConSTRUCTION. | | 

Since the provision in section 1 of the Act of June 28, 1984, ‘limiting to 80 
“million acres the area of lands which. may be placed in: grazing districts, 
is” mentioned in the act only in relation to the authority. to: create. grazing 

= districts, it. cannot. be. implied as a limitation ‘upon: the other’ powers, : 
contained in. the act. : , a | 


Marcon, Solicitor: z 


In your [Director of Gaining, | Salt ne letter of Deteniber 3 12, 
1934, you requested my opinion as to whether the limitation’ of 80 
‘million acres expressed in section 1 of the Taylor Grazing Act ap-. 
ples to the lease, sale, or exchange of public lands under that act, 
as well as to the creation of grazing districts. 

It is my opinion that that restriction. aie only to- ihe: acreage 
of vacant, unappropriated, and unreserved lands which may be in- 
eluded within grazing ‘districts, and that the area of public lands: 
which may be. leased, sold, or exchanged i is not limited by the act. 

The Taylor. Act authorizes, in . general, four modes of disposition 
and regulation of public lands: : 3 2 a pte 

a * - the Secretary of the Interior is authorized: in. is: discretion, 
| by order to establish grazing districts or additions thereto and/or. to modify 

- the boundaries. thereof, not exceeding im the aggregate an aren of eighty 

million aeres of vacant, unappropriated, and unreserved lands: * es * 3 

(Italics supplied.) : : | Ne 

2. Sec. 8 * * * when public interests will be benefited thereby, he is au-. 
| thorized | and directed to accept on behalf of the United States title to any 


' privately owned lands within the exterior boundaries. of said grazing dis- . 


trict, and in exchange therefor to.issue patent for not to exceed an equal | 

value. sa surveyed grazing district land or of. unr eserved surveyed public 

-, land * 7.4 “Upon application of any State to exchange lands within or. 

| ‘without. ine: ae of a grazing district the Secretary of the Interior 

ig authorized and directed, in the manner provided for the exchange of 

privately owned: lands in this section, to proceed with such exchange at the 

.f earliest mracnicaDion date and -to ore Se with. a Sig to | 

end * * ¥*, , 

. 3. Suc. 14. That section 2455 of the Revised Statutes, as ‘amended, is s amended 

- to read as follows: 7 | 
| “ Suc. 2455. Notwithstanding the provisions of Section 2357 of the Revised | 
Statutes. . sg: = Oe title 43, sec. 678) and of the Act of Angust 30, 1890. 
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(26 Stat. 391), it shall‘ be: Jawful for the Seertaiy of the interior. te order 


“into market .and. sell at public auction, at the land office of the district in — | 


which the land is situated, for not less than the appraised value, any iso- | 
lated or disconnected tract. or. parcel | of. the public domain not exceeding 


Seven hundred and sixty acres which in his + Judgment, tt would Re Dioner: qa 


to expose for sale .* .* #7. 
. 4; Sua. 15. The. Secretary of the Interior, is “further anti orig: in. his ‘dis- 
er i cretion, where vacant, ‘unappropriated, and unreserved jands of the public 
ia domain: are. situated. in such. isolated or disconnected tracts of Six hundred 
and forty acres or more as not to justify their inclusion in. any. grazing 
district to be established | pursuant. to. this Act, to lease any. such: lands. to 
owners of lands contiguous thereto for. grazing purposes, upon application 
| therefor by any such owner, and upon ou terms” and conditions as the 
. Secretary. may pr escribe. - " . sa. 
Tt will be noted that all four eistliods are Copies in separate - 
| peanie of authority. Each mode is particularly suitable for the dis- 
position of certain. typical lands to which the others may not so 
readily be applied. Each grant is subject to certain restrictions not 
expressed as to the others and not intended to relate to them. Thus, 
since the 80-million-acre provision is mentioned only in. relation is 
the authority to create grazing a it cannot be implied as . 
limitation on the other: powers. 7 ae 
The application of one of the. simplest canotis of ats ‘construction, 
- > namely, that “9 limiting clause. is to be restrained to the last antecedent, 
- Unless the subject matter requires a different construction”. (Cushing v. 
_ Worrick, 9 Gray (Mass.) 382, and Endlich on the Interpretation of Statutes, 
See. 414), would seem to be decisive of the question. ae Ne ee 

. Sound Hlectric Ry. et a.v. Benson, 253 Fed. 710-711.) ~ : 

You report that the contention has been made. that. Congress in- 
tended the limitation to apply to all the ‘methods of disposition 
and regulation that might be undertaken under the ‘Taylor. Act. If 
So, such intention:-was not expressed, and it cannot be inserted in the 
act under the guise of an: interpretation. | 

‘ Approved, Jan. 17, 1935: 

Oscar L. Cuan. | : 
“Assistant ‘Seoretary.. 


LEGISLATIVE REPRESENTATIVES OF EXECUTIVE DEPARTMENTS — 
"SECTION 201, TITLE 18, UNITED STATES CODE 


Opinion, December 19, 1984 


eiepaet RUPRESEN'TATIVES—LUALrry | Or EMPLOYMENT. 7 


One ‘employed in an Executive Department of the Federal Government, with 
compensation derived from congressional . appropriations, - who is. desig= - 
nated by the, head of his Department to represent him in | legislative mat- 
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. “ters, and who, in the course of such employment, calls upon a. Member ‘of 
a, Congress. without - invitation,. seeking his support. for proposed legislation,’ 
' 9s not guilty of a ‘violation: of section 201: ‘of title 18, ‘United. States Code. 


Construction oF (Srarures—Werent ArracHep TO PRACTICE OF ‘Lona SraNpINé. 


Section 201 of title 18, United States: Code, being a criminal. ‘statute, must: 
be: strictly construed; and a -construction adopted. and. acted. upon. for 
years: without : ohieeuon is entitled to cae WElene on rer eee 


“Marcon, Solicitor: - 


My opinion has been reaquested | on "this gision sahetnsre a miemibien | 
of this Department whose services are paid for ‘out: of congressional 
appropriations and who is designated by you ‘to represent him. in 
legislative matters, is guilty of a violation of section 201 of title 18, 
United States Code, if he makes a call upon a Member of Canes | 
without invitation and seeks that ‘Member’ s peuppery for proposed: 
3 legislation. 

The provision of law in question reads as follows: 


Use of appropriations to pay for ‘personal service to aciveioe Member of 
Congress to favor or oppose ‘legislation. No part of the money appropriated by 
any Act shall; in the absence of express authorization .by Congress; be -used 
directly. or indirectly to pay for any personal service, advertisement, telegram, 
telephone, letter, printed or. written matter; or other device, intended or ‘de- 
signed to influence in any manner a Member of Congress, to favor or oppose, 
by vote or otherwise, any legislation or appropriation by Congress, whether 
before or after the introduction: of any. bill or-resolution proposing such legi8= 
lation or appropriation; but. this. shall not prevent officers and ‘employees of 
the United States from communicating to Members of, Congress on. the request 
of any Member or to Congress, through the proper official channels, requests: 
for legislation or appropriations which they. deem aaa for the’ efficient ° 
conduct of the public business. =. : ae 
’ Any officer or employee of the United States who, after notice and hearing. 
by the superior officer vested with the power of removing him, is found: to 
have violated or attempted to violate. this section, shall be removed ‘by -such. 
superior officer from office or employment. Any: officer or employee of the 
United States who violates or attempts to. violate this section shall ‘also be 
guilty of a misdemeanor, and on conviction thereof, shall be punished by a fine: 
of. not more than $500 Ol he imprisonment for not more than one Raed or 
both, _ = 


- This section Has’ not yet been. one either by a court or im an. 
Attorney General’ S$ opinion,.and the only light which may be thrown: 
on its construction must be derived from the debate in Congress at 
the time of. ‘adoption. (The committee yee ‘are silent on: ee, 
matter, ee rr : . 7 es 

- The provision. in haqnestien was: originally ition 6 of the Third: 
Deficiency Appropriation Act of July 11, ‘1919 (41 Stat. 35, 68). 
‘When that act was considered in the House of. Representatives, 
Congressman. Good, in oa of the bill, made the following state- | 
ment wen Cong. Ree, “— cee Phos | 


_ 
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_* Mr. Goop..The bill also contains a provision which I am frank--to say is 
subject to a point of order. It iy new legislation, but it will prohibit a practice 
that has been. indulged in. so often without regard to. what administration 
is in power—the practice of a pureau. chief. or the head . of a depar tment, 
writing letters throughout the country, sending telegrams throughout the coun- 
try for this organization, for this man, for that company to write his Con- 
gressman, to wire his Congressman, in behalf of this. or that legislation. The 
gentleman from Kentucky, Mr. Sherley, former chairman of this committee 
during the closing days of the last Congress was greatly worried because he ~ 
had on his desk thousands upon thousands of telegrams that had been started: 
right here in Washington by some official wiring out for people to wire Con- ° 
gressman Sherley for this. appropriation and for that. Now, they ‘use the. 
contingent fund for that purpose, and I have no doubt that the telegrams — 
sent for that purpose cost the Government | more than $7, 500.° Now, it was. 
never the intention of Congress to appropriate money for this purpose, and 
section 5 (now incorporated. in the U. S. Code as title 18,. section 201). of the. 
- pill will absolutely put a stop to that sort of thing. - . 
-. Mr, Smrre of Idaho. Is it intended by section 5 to prevent the aunloves or: 
officers of the Government from fommunicaung directly with their representa- 
tives in Congress? 

* Mr. Goop, No; that is expressly reserved. 

- Mr. Smirrw. It says “through proper official cians " 

_ Mr. Gaon, They have, of course, the right to communicate, auee as before, with. 
their members of Congress. ; 
. Mr. Suire. The words “thr ove official channels ” should be eliminated if | 
that was the intention. 7 ; 

» Mr, Goop. It was not. the cioushé of the committee to hamper in any degree 
or limit or restrict. those. communications that pass. from the members of: 
Congress to:the heads of the various Executive departmenis.. a 


- Notwithstanding the rather inconclusive character of this colloquy, 
it will be apparent that the Member. in charge of the bill did not. 
desire to curtail in any way the usual access of Departments to Mem-. 
bers of Congress, but that the only evil sought. to be remedied was 
the then promiscuous practice on the part of certain Bureau heads’ 
of stirring up private citizens to flood their Congressmen with solici- 
tations. As indicated in Mr. Good’s remarks, this practice reached 
. such proportions as almost to disrupt the business of government. | 

‘While the language of the statute is extremely broad and might 
_at first blush be construed to limit access to any Member of Congress 


except upon his invitation, none the less I am of opinion, having in 


mind the universal practice among Departments and the usual crite-. 

rion that criminal statutes are to be strictly construed, that a mem-. 

ber of a ‘Department, designated by the Secretary to. represent him 
in legislative matters may approach individual Members of Congress: 
and solicit their support for pending legislation in any proper man- 
ner, notwithstanding the provisions of Section 201... It seems to me 
that this conclusion based as it is upon the premise that contact 
with a Member of Comers authorized by the head of a Department: 
_is a proper official channel, is in accord with the construction placed 
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on the statute in the fifteen years that -have elapsed since its enact: 
ment. To hold. otherwise would stigmatize as criminal a practice 
— long indulged in by. every: a ae a of the Government. waout 
objection by Congress. 7 0 hy Ties eee 
Bae Ue December 19, 1984: 
_ Oscar L. CHarma, 
Tai cui Secretary. 


GREEN Vv. ROCHELLE; ‘VILLNAVE, INTERVENER, 
Decided December an, 1985 


HOMESTEAD: ‘ENmy—Rariwquisn mm T_Contasa Animnayrr—Surmoiiner, ’ 
+. One who simultaneously files a relinquishment of a- contested homestead 
entry and his application for the land so reliquished cannot excuse ‘his 
neglect -in not questioning the sufficiency of the contest affidavit. on ‘the 
. ground that he had no. opportunity to inspect it or because a COPY thereof 
was not served ‘upon him, since the contest papers are either. open for 
inspection at the local office, or, if transmitted to the | General Land | Office, 
certified. copies may be procured. — ue 
CONTEST A¥ViDAVIT— PREFERENCE a ee eee Re ee 


Where, following the. filing of a sufficient contest affidavit, a third person 
files application for the’ land, accompanying his application with the. re- 
linquishment of the. prior entryman, such third person is not restricted, in 
attacking the contest affidavit and. requesting a hearing, to the grounds ex- 
bressly mentioned in Circular 225 of: April. 3, 1918, but is at liberty, observ-. 
ing the. procedure required by Circular 925, to attack the affidavit, upon - 
any ground whatsoever which would prove: it. false or invalid. ares 

Prior DECISIONS DISTINGUISHED. = | 


Cases of Day a Cutshall (48 L. D. 365), § and. Raber Ny, . Sinith, Leight, “Inter- 
vener (51. L. D. 46), cited and distinguished. a : 


Watters, first Assistant Secretary / 


April 9, 1930, Ogden J. Rochelle made stoele. raising ‘homestead 
entry, Cheyenne 051234. February 5, 1934, Harry C. Green filed con- 
test affidavit against the entryman charging: | i 
‘That said entryman has never established residence on said lands, has nied | 
no improvements thereon, and has abandoned the land for three years last past. 
Notice of contest issued on the same date, but had not been served 
on February 6, 1934, when Fred A. Villnave simultaneously filed a 
yelinquishment: of ie entry and a stock-raising homestead. applica- 
-tion. February 14, 1984, Green’s application based on a preference 
right as contestant was allowed and Villnave’s application. al ae 
‘notice of which was served on Villnave, February 15, 1934. | 
_ Villnave appealed to the Commissioner of the Genoa Land. Office, | 
in substance alleging: That no notice of contest was served :on 
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Rochelle; thatthe contest. docket: showed only that coritestant eee 
abandonment that all papers. had. been transmitted to the General 


Land Office: and: consequently he had no opportunity. to examine the 
contest affidavit to ascertain whether it was a“ good: and sufficient” 


contest affidavit and properly corroborated; that he was not notified 
of the presumptive preference right of Green; that he paid a valu- 
able consideration for the relinquishment. He submitted in support 
of the appeal a corroborated affidavit made by the former entryman, 
Rochelle, denying he had abandoned the land and alleging that his 
absences from the homestead prior to January 1, 1933, were caused 
' by drought conditions, making it necessary to leave the land to earn — 
money to buy the necessities of life, and expressing the opinion that — 
his entry by reason of the causes of absences stated ‘was not subject 
to contest: under. the Act of March 2, 1982 (47 Stat. 59). Villnave 
requested that, in the event the record before the Commissioner was 
not’ deemed sufficient to cancel the entry of Green and allow his 
application, Green be required to file a copy of the contest affidavit 
on him in order that he might determine whether it was a good and 
sufficient and properly corroborated. affidavit of contest under Rule 3 
of Practice, and whether he should object thereto and apply for a 
hearing. 

- By decision of May 3,. 1984, co oe followed the rule 
‘in. Day v. Cutshall (48 L. D. 365), which: disposed of a case exhibit- 
ing an essentially similar state of facts as the case at bar, under 
paragraph 3 of Circular 225 (42. L. D. 7 1) and held: 

Where the question arises after a: _relinquishment of a comiesiend entry, is 
filed subsequent to initiation of the contest as to. which of two. applicants is 
entitled to enter the land, one basing his” claim upon ‘the contest, _the other: 
“upon the filing of the relinquishment, the presumption will obtain that the 
‘contest induced the relinquishment, whieh can only be. defeated on a showing 
that. the contest charge was not true, or that the contestant is noe a: qualified . 
applicant, or that the land is not subject to the application. : : 
In view of the foregoing, Green’s right is held superior to that ‘of Villnave, 
‘unless Villnave should determine. to proceed under Circular 225 (42: L. D. 71). 

Accordingly, the register’ s decision rejecting Villnave’s applica- 
| ‘tion: was affirmed and Green’s entry was allowed to stand. 
Villnave has appealed, reiterating ey psnany. his: contentions 


= aie before the Commissioner. 


_ Paragraph 3 of Circular 225, supra, siquastionably eoverns m the 
erent case, and Villnave in asserting his claim must be governed 
by its provisions. In Day v. Cutshail, however, it was plainly. inti- 
mated, and in. Raber v. Smith, eghh Intervener (61 L. D. 46) ib 
was definitely decided, that the question of whether the affidavit of 


contest was “good and sufficient ” was a matter for determination _ 


under. paragraph: 3, and. it was there decided that. the. contest ‘affi- - | 
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ag davit was: 1idginfeient: aia the: land: awarded: to. the applicant, sho. 
had filed a relinquishment and applied for the land between-the © 


date of filing the contest affidavit and the gis cat service 2 of the notice | 


- of contest on the contestee. 


-* Inthe present case, however,. the affidayit of contest ae Gass seems 
a ie be a good and sufficient one. Villnave not only has not, attacked 
the contest affidavit on any of the grounds expressly mentioned. in 


paragraph 3, Circular 225, but has not alleged that it is any way 
_ defective. Bis contention that the contestant should serve him with 
-.& COpy of the. affidavit of contest is not supported. by any rule of | 


practice or procedure. His excuse for not questioning the sufficiency 
- of such affidavit on the ground that he has had no opportunity” to. 
inspect it is. without merit. Villnave, it-seems, was negligent in fot 
ascertaining before he filed his application whether a contest was not — 
pending. against, the relinquished entry. Smith v. Woodford. (41 
_L. D. 606). At the time of such application the contest affidavit was 
accessible to him in the local office. Even after the contest’ papers 
were transmitted to the General Land Office, certified copies thereof 
could have been and can now be obtained by Villnave in accordance 
with the instructions of August 4,.1915 (44 L, D. 235), and at. the 
costs prescribed i in Circular 504 (49 L. D. Qt4). . 

If, in fact, Rochelle did not abandon the land as shared: or ee 
are. circumstances surrounding the execution of the contest affidavit 
susceptible. of proof showing that it is false or invalid, Villnave may : 
still establish such facts if he follows the pr écedure prescribed in 
paragraph | 3. As the case stands, there is no ground for requiring 
entryman Green. to do anything or to disturb his entry on the sup- 
position that: the contest affidavit may not be technically perfect. 7 

_ As herein modified, the Commissioner’ S decision i is” 

| Affirmed = 





CLARK 1 WYMAN, ASSIGNEE OF EMILY 6. HOLLIDAY, wIDow ee. 
| rie OF DAVID HOLLIDAY = 


| Decided December 27, , 1934 


Jounispior10N—Rus Juproara. ous | ee , 
| A Department decision denying an - application based on a ‘construction of: a 


statute ig. res judicata so far as the General Land’ Office. is concerned, nlot-. Bs 


withstanding the construction of the statute is changed by a subsequent 
— decision. -of ‘the Department in another case. . Be oy | 


— Somprers’ ADDITIONAL RIcHT RETURN oF P APERS, 


: The Department of. the Interior will not ‘return papers filed in. acer ce a2 
_.. Claim .of. soldiers’ additional right under section 2306, Revised Statutes, 
= where. the Claim is found to. be invalid, Since such papers, if returned, 
gould afford opportunity for’ fraudulent barter and sale and useless harass- | 

| ment of the Government. ) 
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Sotomms’ ADDITIONAL — RreHT-—Honorastm Discwancs—Su0s: 2304, AND 2307, 
» REVISED STATUTES. : a 


An enlisted - man, discharged upon condition. that he reenlist to serve . three 
years and who shortly after. reenlistment deserted, was: not iS honorably 


._.. discharged ” within the meaning, of section 2304. of the Revised Statutes, , a 


and no rights under section 2307 can be aa upon ‘his: military 
“service,” i 4 . -: ee eee ae 
_ Prion Decrstons ADHERED 1 TO; OTHERS Disrineursem,, 


Prior decisions involving the same persons and claimed rights (38. L. ‘D. me 
| 164; 38 L. D. 269). adhered to. Case a Prank Cd. ‘Rovie — I D. 649) 
- distinguished, | | 


“Waurers, Fi inst Assistant Secretary: 


This is an appeal by the W..E. Moses Land Scrip sag Realty Com- os 
- pany from a decision of the Commissioner of the General Land 
- Office dated October 28, 1932, which-denied its application for the | 


return of the papers evidencing the assignment by Emily.G. Holli- 


day, widow of David. Holliday, of an alleged soldiers’ additional 
right of entry, filed in support of the application of. Clark I. Wy- 
a: under section 2307, Revised Statutes. 

On May 12, 1909, the Department affirmed the Gomiinigsiones in 
rejecting Wyman’ s application. Motions for review were denied, 
August 24, 1909 (38 L. D. 164), and October 15, 1909 (38 L. D. 269). | 
~ The record showed that the application was based upon an origi- 
nal homestead'entry made by Holliday, June 1868,for 80 acres, and 
his enlistment in the military service during the Civil. War on Oc- 
tober 30, 1861, from which he was given an honorable discharge De- 
cember 4, 1863, “by reason of reenlistment ag a veteran volunteer 
in the same or panieation to serve three years.” The War Depart- 
ment records ced that Holliday. was mustered in ‘under his re- 
enlistment December 25, 1863, and deserted pena 13, 1864, and 
never returned to his company. | 

The Department held “that his discharge on December 24, 1863, 
for the purpose of reenlistment was not an honorable discharge sepa- 


_ rating him from. the service, therefore he had not been honorably — 


eee ed within the meaning of the land laws” (88 L. D. 165) ; 
“that. bis discharge and immediate reenlistment merely lengthened 
his term without separating him from the service. la _ Decision of we 
October 15, 1909.) 3 | | | 

The application based on service as an honorably discharged sol- | 
one was denied. a “a | Re 33 

‘Tt is an established rule of the. Department to sabia’ to: return. the 
‘papers on file in. support of a claim of soldiers’ additional right to 
enter under sections: 2306 and 2307, Revised - Statutes, where. ‘it is | 
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.. found that: the claim. i 1s. jaye: The re is eeticalh for the reason 


_ that the assignment has no value and could be used as an instrument 
of fraudulent barter and sale and as a further useless harassment i 
of the Government, Frank Weller (41 L. D. 506). | 
‘Based upon the Department’s ruling of May 9, 1932, in the case of 
Frank C. Robie (53 I. D. 649), the appellant requested return of the 
papers in support of Wyman’s application, contending that the De- 
partment had reversed its former practice by that decision and held 
that so long as a soldier had 90 days’ service and an honorable dis- 
charge, it did not matter if he afterwards reenlisted and deserted. . 
- In the decision assailed by the appeal, the Commissioner set: forth 
the material facts and the Department's rulings i in the Wyman. case, 
reopening of which is now sought, and in the Robie case and that of 


Fred B. Rogers (47 L. D. 325), pointing. out that while the Rogers oe 


case was overruled in the Robie decision, the Wyman case was not 
a mentioned in that decision and still anda: ‘He, therefore, held he — 
had no- authority to return the apigunent papers im the A a 


— Case, 


It has been — settled that a final decision of the faacuice Is . 
conclusive on subordinate officers of the Land Department and pre-— 
cludes further action by the General Land Office. Zetériews Alrio 


(51. D: 613); Phillips v. Central Pac. R. R. Co. (61. D. 378); 7... 


Kopperud (0 L. D..93) ; Pike’s Peal Lode (10 L. D. 200). The final — 

decision of the Department denying ‘Wyman’ s application is res 
judicata so far as the General Land Office is concerned, and even if. 
it be conceded that. the Robie case changed the construction of the 
words “ honorably discharged” in section 2304, Revised. Statutes, 


such change in the construction of the’ law conferred no power on the. — 


__ Commissioner to readjudicate the Wyman case and allow the return 
of the assignment papers because the construction of the statute upon 
which the denial was based had been changed by the Department. 

For the reason above stated the refusal of the Commissioner to return 

the assignment papers was right. 


As-to the authority of the Department, Gower. it has been held 


. that if the res remains subject to its action, the Depattment is not 


necessarily prevented by the principles of res judicata or stare decisis 
from taking. proper action. Anight v. United States Land Associa- 
tion (142 U. S. 161,181); Hrnest B. Gates (On Rehearing) (41 L. D. 
384). As the ahetipa here is only as to the propriety of the return 
of the assignment papers’ for further use as a basis for the exercise 


- of a soldiers’ additional right of entry, and is a matter in which 
_ only the Government and the appellant are concerned, if it appeared 


that in refusing to recognize Holliday as an honorably discharged -_ 
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: soldiers there was a plain denial: of: ‘a statutory. right;.the Department 7 
_. eould.rectify its:error and vacate its former decisions. . Bee Wells ve 
Fisher (47 L. D, 288, 295). bat | 


But if this appeal: “were: “treated. as. : invoking ake authority. no 


_ Yeason is perceived for disturbing the previous. decisions. in the case. . 
The. facts in the Robie case, as the decision of ‘the Commissioner 
reveals, are clearly distinguishable from the case at bar. In the. Robie 

case the sailor seeking. eradit for naval service. toward. residence on 

his homestead entry, made under section 2304, Revised Statutes, en- 

- rolled in the National Naval. Volunteers on April. 18, 1917,:and was 

issued a “good discharge” under honorable conditions on October 

19, 1917, while on board the U. S. S. St. Lowis; and while still on 


board said vessel, on the following day, he enlisted in the N avy and - 


Was honorably discharged May 27, 1919. He again enlisted in the © 

| Navy 107 days later and was issued a dishonorable discharge J uly 

— - 28, 1920. _ 
The Department held that Robie’ s last pated OF service was in no 
_ way connected with the first and accorded him credit for the time of 
~ service performed prior to his honorable discharge. 
in the Rogers case the application under Sec. 2307 was based i in part 
on an assignment of a homestead right by a soldier who enlisted in a 
New York Infantry regiment N ovember 22, 1861,.and who was dis- — 
charged upon a certificate of disability October 9, 1862. He was 
again mustered into service for three years in a. cavalry regiment 
October 10, 1863, and deserted March 18, 1865. a 2 tice 

In the Robie and Rogers cases, the honorable discharges for the © 
first services were final and not issued. upon any conditions there-— 
after to be performed by the sailor and soldier, respectively, and 
effected their complete separation from the service. Their subse-— 
quent enlistments were entirely voluntary. In. the. present case, 
Holliday received an honorable discharge on condition that he would 
enlist and serve in the Army for three more years, a condition that 
he broke.. Moreover, as stated in the decision of October 15, 1909: 


The certificate issued by the War Department April 23, 1907, that.Holliday — 
‘was ‘discharged from the service of the United States on the 24 day. of | 


| December, 1868, by reason of reenlistment as a veteran volunteer | ” was in- : 


| tended merely to furnish a certificate in lieu. of a lost certificate of discharge 


given prior to the commission of the offense of desertion and was not intended 


| Ke) pass upon or indicate. aa military status of the soldier at the time of his | 
separation from the service . Be | . 7 

| For the reason above stated the Commissioner Ss. decision i is affirmed, 7 

| and the case will remain ‘closed. ee a ee : 
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"PROCEDURE. ON .GEOLOGICAL. REPORTS. UNFAVORABLE, TO: 
ae ce _ NONMINERAL, ENTRIES - . a 
| Insrrvetions * Nh ak ee 
: en ae December : 28, 1934. 
Tue Cimino OF. THE  Ganurax Lanp OFFICE: 
It has been determined that thé Ttistructions of Ji anuary 23, 1930, 
Ee coca dare: on Geological Reports | Unfavorable to Nonmineral | 


Entries” (53 I. D. 41), conflict’ in some respects with well settled 


and familiar principles of law, and: said instructions are therefore | 
hereby revoked. In substitution thereof the slowing instructions 
are announced : | | 


.. Where the Geological Sues reports: that ae éibianed: ina 
| name entry or claim on which final proof has not. been‘ sub- ~ 
mitted or which has not been perfected is in an area in which val- 
uable deposits of oil and gas may occur, because of the absence of 
reliable evidence that the land is affected by geological structure 
unfavorable to oil and gas accumulation, the entryman or claimant 
will be allowed 30 days from notice to furnish consent under the 
Act of July. 17, 1914 (88 Stat. 509), or to apply for reclassification 
of the land as nonmineral, submitting a showing. therewith, and 
to apply for a hearing i in event reclassification is denied, or to. appeal: 
He must be advised that if a hearing is ordered the ere of proof. 
will be upon him, and also that if he shall fail to take, one of the 
actions indicated, ‘his entry.or claim will be canceled. ai 3 

| In a case where acceptable final proof has been cubated: or a 
claim has been perfected, and the Geological Survey thereafter 
makes report, as in the above or similar form, such report will not 
be relied upon as basis for adverse proceedings. against the entry or 
¢laim unless the Government is prepared to assume the burden of 
proving, prima facie, that the land was known to be of mineral char- 
acter at the date of. acceptable’ final proof or when the claim was 


completed, according to the established criteria for determining min- _ 


eral from nonmineral lands, among which may be those recognized _ 
by the Supreme Court in the case of United States v. Southern Pa- 
-_eifie Company et al. (251 U. 8.1). If the Government is thus pre- 


7 pared. to assume such burden of proof, the General Land Office will 
institute adverse proceedings against the entry or claim, making a 


charge to that effect, giving the entryman or claimant the option of 


| pefuting the charge in accordance with regulations in force (Circular ~~ 


No. 460, 44 L. D. B72) or of consenting to the reservation of the oil | 
_ and: gas to the’ United States, and thereby avoiding the expense of © 


ah litigation. The entryman or claimant will be advised that in the _ | 


a event hearing i is had; the burden of proof will be upon the Govern: 
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ee sigh that if as shell fail to aie answer or to exercise the 
= soon offered him within the time allowed, nS entry or claim will 
be eta without further notice. 
.. A. Waa, 7. 
First Assistant Secretary. ~ 





JONES v. MALLOY 
Decided ea 24, 1939 


| CowresT—AFrIpaviT—PRAcTICE, 
Rule 2 of the Rules of Practice requires that an application to contest an 
éniry must be under oath, and Rule 8 requires that the statements. therein © 
- Taust be corrobor ated by at least one witness under oath. 


ConTEsT-—AFFIpaviT—FALso CERTIFICATION, : ee 
ae A contest notice issued on a falge cer tification that the contest application 
was. subscribed and sworn to by contestant is invalid. Ps a 

| Wareans, First Assistant Secretary: Jy | 

. Harry C. Jones has appealed. fom a decision of the Cant corer | 
of the General Land Office dated June 12, 1934, which reversed the 
decision of the local register and held his contest against the original: 
stock-raising homestead ey of Edna L. Malloy, or 053952, 
for. dismissal. | 

_ The entry was nade March 25, 1932, for 640 acres in ‘Sees 4. aid 5, 


ToT N,, R. 73.W,, 6th P.M. On June 21, 1933, Jones filed a con 
test affidavit alleging that entrywoman “ never established residence 


on the land and has wholly abandoned the land for the last six, 
months.” The record fails to disclose when notice of this contest 
‘was. served on entrywoman, but it would seem to have come to her 
~ notice between the time when the United States Commissioner, on 
July 14, acknowledged the receipt of the contest. papers for service, 
-and the time entrywoman executed a demurrer and answer tothe _ 
allegations of contest on July 27, which was filed on the following 
day. On July 31; 1933, the register held the contest for dismissal 
for failure of the ‘corroborating witness to set forth, in compliance | 
with Rule 3 of Practice, the facts within his personal. knowledge, 
which, if proven, would render the entry subject to cancelation. 


Thereupon, a second contest affidavit, purporting to be executed by. 


Jones, and corroborated by Arnold L. Braae and Harry Isaac on 
August 14, 1933, was filed on August 16 in the local office. . This. 
_ affidavit was adjudged sufficient, and notice issued the same day, 


_ which was served on contesteé August 19, 1933. Jones alleged that 
the entrywoman “ failed to establish meeidenice on the said lands and. 


wholly. abandoned the same for more than six months last past. a 
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- Hearing of the contest was held before the register: on Oaoker 2° 
1933. At the hearing the contestant. admitted that he signed the 


second contest. affidavit on’ August, 14, 1933, while in:camp on the - - 
range and not in the presence of the. notary public who certified to: - 


| his affidavit, and sent it to Douglas tobe notaried. - 
Jt appears that the second. contest application Sens to be she 
scribed and sworn to by Harry C. Jones before Thelma Simonson, 
- a notary public, under her signature and official seal on August 14, 
1938.. It further. appears that the Thelma Simonson herein men- 
tioned took and transcribed the testimony at the hearing but was _ 
not placed on the stand and interrogated as to the question. whether | 
the affidavit of contestant was - subscribed and. sworn to in se 
presence, — ? 
At the eepehia cn af contesaiee, case In chist® Rr ee for con- 
testee moved to dismiss the contest on the fellowing:b erounds: | 
1. That contestant admitted that he did not. male oath to the 
contest affidavit, but signed it and sent it to town. to have the aaa . 
affix her seal a signature. 
2. That the same notary, who is an hee Slee of uonieg fon con- 
testant, was. transported. from Wheatland to aaa to take the 
testimony in the case. — | | 
8. That the testimony: offered by scnisant was cnaatient i 
_ prove abandonment or intent to abandon the entry Py the aS 
woman, : 
The register overruled the motion, whereupon contestant was re- 
called as a witness by his attorney and testified to the effect that 
after he had sent in the contest application he was advised by a 
companion that it would be. necessary to swear to the same and — 
within four to seven days thereafter he appeared before Notary 
Simonson and was shown the contest application and acknowledged. 
his signature and made oath thereto before her. Contestee then 
offered her evidence in support of her entry. The correctness of 
_the register’s action in overruling the motion to dismiss i is. raised by. 
~ contestee’s reply brief on this appeal. | | 
With respect to the second ground fz ne in . the absence 
of any allegation that the evidence was improperly reported because 
of the relation of the reporter as an employee of the contestants 
attorney, no merit is seen in this objection. | 
‘With respect to the third ground of dismissal, contestee, ies pro- | 
ceeding to offer his evidence after the motion to dismiss was over- 
ruled, and not electing to stand on his motion, waived the benefits 
of the motion to dismiss on account of the insufficiency of: the evi- 
dence. Cummings v. Clark (35 L, D. ey: es 
——- 20688-—36—vol. 55-——8 _ 
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= However, with respect to the first ground for dismissal, the record 
as previously herein :noticed:shows the notice of contest was issued — 


on the contest application two.days after itsexecution,.and itis clear 


that no oath by contestant was made thereto before the notary who. _ 
affixed her seal and signature to the statement to the contrary... The 
- contest notice- was issued. on:a false certification thatthe contest — 
application. was subscribed and sworn to by contestant. . Rule. 2 of 
Practice requires that. such application shall be under oath. It has — 
been held that the corroborating affidavit required under Rule. 3 is 

| jurisdictional, without which there is no foundation for the proceed- 
ing, Vemnich v. Colyar (47.1. D. 5) ; that a contest application | that 
does not set-forth the particulars. required In Rules 2 and 3 is not a ~ 
good and sufficient oughly foark v. Porkingion, / cCracken, — 
_ Intervener (51 L. D. 183). 

This 1s not a case where the. spaics application ce on ae Rabe 
that it was not properly verified, which might in the absence of an 
adverse claim be amendable. It has been held that where a notary 
takes an affidavit of a party, the party should in any case be present 
before him, and it is.serious misconduct to dispense with personal 
presence of such party. Matter of N apolis (129 App. Div. 469, 155 
N. Y. Supp. 416). Asa matter of public policy in the edtinictration 7 
of claims to public land, the Department should not uphold the 
validity of an appaaon Taeed upon a false and misleading notarial 
certificate. | ‘ 

_ For the reasons stated, és contest afidavit was void and the contest 
proceeding must be faced: 2 Nate 

The contest being invalid, it is unnecessary to scncider whethér or 
not allegations of contest were sustained by evidence. 

The Commissioner’ s decision will be affirmed on the eround above 
| stated. 7 | A ts F . 
a Affirmed. 


| PRELIMINARY REGULATIONS GOVERNING FILING OF APPLICA- 7 
TIONS FoR ‘LEASE UNDER THE TAYLOR GRAZING ACT - 


[Cireulax No. 1336] _ 


| DerarrMens OF THE ‘INTERIOR, a 
| GeneraL Lanp ‘Onn. 
| Washington, D. ¢. Fi Ati 20, 1034, 


| | Becenas: ree States Lanp OFFices: | 7 
. Section: 15. of the act of J une , 28, 1934 Gs Stat 1269, 8, pro- = 
vides that: ? | 


The Secretary of the Interior is further authorized it his diseratior, sphiare 
vacant, unappropriated, oon unreserved lands of the public donee are situated 
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ony in. such isolated. or, disconnected: tracts of six: hundred bane forty acres: or more _ 
| As not to. justify their inclusion, in any. grazing. district to be established. pur- 
‘suant to. this Act, to. lease. any such. Jands to. owners. of lands . contiguous 


thereto’ for. grazing pur poses, upon application. therefor. by. any such owner, 


24 and ‘upon. such terms and conditions as the Secr etary may ‘prescribe. 


In. order that those. qualified may avail themselves. of. the provi- ao 
- sions of this section without delay, the following Preliminary: regula —: 
| tions are issued : ee 


1. Any person. he is a citizen. of the United States or who has | 


" declared his intention to become such citizen, or any group Or asso- 


ciation composed of such persons, or any corporation organized 7 


under the laws of the. United States or of any State or Territory. ons 


| thereof author ized to conduct, business in, the State in. which the | 


_ lands: involved are situated, and who is the owner of lands. adjoin- - 


_ ing the lands for which lease is-desired inay file such application. — | 
‘ 2. An application for lease should be filed in quadruplicate, under 
oath, in the United States District Land Office for the district in 
which such lands are situated, except that in the States in which there — 
are no District Land Offices, the application should be forwarded 
direct to the Commissioner of the General Land Office, Washington, 
D. C. The original application only need be sworn to. No specific 
form of application will be required and no blanks will be furnished, © 
but applications should contain the following information : 

(a) Applicant’s name and post office address. 

(b) A statement as to whether the applicant i is a native- Born! or 
naturalized citizen of the United States, and if naturalized, evidence 
of such naturalization must be furnished. | 

(c) If the applicant is a corporation, a certified copy of the articles 
of incorporation must accompany the application, and if an associa- 
tion, a copy of the constitution and bylaws, and evidence of the citi- _ 
zenship of each. member must be submitted. | 

_ (d) A description of the lands applied for must be furnished in 
terms of the legal subdivisions of the public land surveys, together 


with a statement as to whether the lands contain any springs or water 


7 holes, and whether the lands are occupied or used for any puEper : 
and by whom. - | 


(e) A description i in terms O legal Sshcivicions of the pubae land 


ae surveys of the lands. owned by the applicant upon which the applica- —_ 


as : tion j is based and the nature of the title thereto and when acquired. 


--(£) A statement as to the number and kind of stock to be grazed 
: upon the lands, seasons of contemplated use, and the manner in which — 


the applicant. plans. to graze the lands apeled for in connection with os 


oe his general operations. . 


- -(¢) A statement as to what. previous ‘use, if any, ‘the eaplicant has 
| made of the lands applied for, and whether the lands have been. used, 
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by any one else, if so, by whom, for what purpose, and to what extent. 
. (h) Evidence that notice of the application has been served upon 
the owner or owners of all lands contiguous to those for which lease _ 
is. ‘sought must be furnished. In the absence of such evidence publi- 
cation may be required. : . 
8. Every applicant for ie must pay to the Repictae of. the dis- : 
trict land office at the time of filing an application a fee of five 
dollars if his lease application is for 1,000 acres or less and an addi- 
tional five dollars for each additional 1,000 acres or fractional part — 
thereof, which fee will be held suspended by the Register, pending 
action on the application. If the application is rejected the fee will 


_be returned. If a lease, based on the application, is offered the 


applicant, and he refuses to accept the same, the fee will be retained 
as earned, as a service charge. 

—4. No application will be accepted for less than 640 acres, pate two - 
or more isolated or disconnected tracts, if otherwise of the proper 
status and character and totaling 640 acres or a may. be included 
in an application. | 7 
5, Upon receipt of an application you will assign a cur rent seriak 
number thereto, note the same on your records, and forward the 
original and two copies to this office. "The remaining copy you will 
forward to the Special Agent in Charge of the Division of Investiga- 
tions for the division in which the lands are situated. The original, 

_ duplicate, triplicate, and quadruplicate applications should be ac- 

companied by a status report of all the lands applied for. Conflict- 
ing or Junior applications will be received, noted, and disposed. of in 
the same manner as senior. applications. ' However. in forwarding 
such. applications attention should be called to the conflicts. 

6. The filing of an application under this section in confor mity 
with these regulations and for not to exceed 8, 840 acres will segregate 
the lands applied for from other dispositién under, the public. land. 
laws, subject to any prior valid adverse claim, except. that at all 
times the mineral contents in the land shall be subject to prospecting, | 
locating, developing, mining, entering, leasing; or patenting under 
the provisions of the mining laws and to appropriation for rights of 

way under existing laws, but will not confer on the applicant any 
right to exercise proprietorship or control over the lands pending. 

action on the application. : , | 

The filing of an application’ for an acreage i in excess of 3 840 will 
not, occa: have the effect of- ‘segregating the lands unless or until 


aes |r shall be determined that such action is warranted, and appropriate 


instructions are issued to you. Such applications will, however, — 
be regularly received, serialized, noted, and eo) GE as above 
indicated. ; 3 
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‘The filing: of an application will not create ae right in: the i 
applicant tova lease: ‘ 


; “Fae W. Touwson, Commissioner. oO 
os concur: = | — 
ON, Fy waste: | eS ; 

7 era Director in | Charge o Grasing. 
Approved : Pen 8% 
Hanow. ie Tomas : oe 
— Secretary, 


REGULATIONS UNDER ACT OF MAY 26, 1934, GOVERNING SALE 
OF TRACTS NOT EXCEEDING FIVE ACRES OCCUPIED AS HOME- 
‘STEADS OR HEADQUARTERS IN ALASKA — 


/[Cireular No. 1342] 


Deparment: OF THE s InTError, 7 
Generar Lanp Orrtce, a 

Waehington, D. €., November 23, 1934. 
Recrsrer, Ancnoracs, Azasxa; Recrsters AND RECEIVERS, F'ampaNgs 
AND Noe ALasxa: Dineoron: Drvision OF INVESTIGATIONS : | “. 
~The act of. May 26, 1934 (48 Stat. 809), entitled “An Act to amend | 
section. 10 of the Act entitled ‘An Act: extending the homestead laws 7 
‘and providing for right-of-way for railroads in the District. of 


Alaska, and for other purposes a spproved ‘May 14, 1898, tae . 


amended’ ep reads as ‘follows: 


Be a enacted by the: Senate. and ‘House of Representatives me the ‘United 
| States. of America in ‘Congress assembled, That the’ first paragraph of section | 
10 of the Act entitled “An Act extending the homestead laws and providing: for 
right-of-way for railroads. in the District of. Alaska, and for other purposes ” 

approved May 14, 1898, as: amended. (U. S. G., title 48, Secs.. 461, 462, 463, 464, 
and. 465; U. 8. C., Supp. VI, title 48, sec. 461), is amended by apeerene after 
the first proviso in such par agraph as amended, the following: 

Provided fur ther, That any citizen of the United States after occupying. iad 
of the character described as a homestead or headquarter S,. in a habitable house, 
not less than five months each year for three years, may purchase such tract, 
not exceeding five acres, in a reasonably compact form, without any showing — 
as to his employment or business, upon. payment of $2.50 per acre, under rules. 
and regulations. to be prescribed by the. Secretary of the Interior, and in :such . 
cases surveys. may be made without expense to the applicants in like manner 
as the survey of Settlement claims under. the Act of June 28, 1918 (40 Stat. 
_ 632), as amended by: section 1: ‘of. the Act. of April 18, 1926 (44 Stat. 248): 


| And provided: further, ‘That the minimum payment for any such tract shall be 


7 $10, and: no person. shall. be. permitted to purchase more than. one tract except 
upon a. showing. of good faith ane necessity Ba stnetOny to. the Seer etary. of 


the Interi ior. 
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4; Recreation hp siiaois. sine: mre act: aise: be filed” in 
3 duplicate, if for surveyed land, and in triplicate, if for unsurveyed — 
land, in the district land office’ = the district within which the land — 
is situated. The applications must be in affidavit form, sworn:to by 
the applicant, and corroborated by the cee of two persons tam- 
iliar with the facts, and must show: 
(a) Full name, post office address =e age of ioe emis. 

(b) Whether the applicant is a native-born or naturalized citizen - 
of the United States, and if naturalized, evidence of such naturaliza- : 
tion must be furnished. | 
(cy A description of the habitable house on the land, the date 
when it was placed on the land, and the dates each year fon which 


and to which the applicant has resided + in such house. 


(d) That no portion of the tract. applied for is peipied: or re- 
served for any purpose by the United States, or occupied or claimed 
by any native of Alaska, or occupied asa townsite, or missionary - 


station, or reserved fron: sale, and that the tract doe. not include | 


- Improvements made by or in the Deen of any other: person, aSSO- 
ciation or corporation. _ | 
—.{e) That. the land i is not (oeated eh a cae of: 80 ees of 

any navigable waters, or that the. land is not within a ‘distance of 


3 80 rods along any such waters, from any location theretofore made _ 


with a soldier’s additional right, or trade and manufacturing site, — 
homestead, Indian. or: ‘Eskimo allotment, or school indemnity: selec- 
tion, or ‘that it has. been restored. from reservation. | | 

~( f) That the land is not included within an area. which i is reserved, 
because of hot, medicinal, or other springs, as explained in para- 


graph 1, under’ the heading “ Springs and Water Holes”, Circular. 


No, 491. If there be any such springs upon or adjacent to the land, — 
- on account of which the land.is reserved, the facts relative thereto a 
must: be set forth in full. - 
-(g) That no part of the land is ue for coal, eile gas, or oleae 
ae mineral deposits; and that. at the date of settlement no part 3 
of the land was claimed under the mining laws. | 
| (h) That the applicant has not theretofore applied for fad under 
aa act, or if he has previously. purchased a tract he should make 
a full showing as to the. former puree and the meee for’ the 
second application. ee ; 
(i) All applications for. Fie ied: inna must describe. the land by an 
aa ee parts of legal subdivisions, not exceeding five acres. | | 
.. (j) All applications for unsurveyed land must be accompanied by 
a petition for survey, describing the land applied for with as much. 
certainty as possible, without actual: survey, not exceeding five acres; 
and giving the approximate latitude and longitude of one corner r of a 


the claim. 
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9. Action on APrLicaTion -—Upon receipt. of the: application the © 

Revises will note its filing, assign a current serial number thereto 
and transmit the original application, unallowed, together with the 
accompanying papers to the General Land Office, and the duplicate 
_ copy to the Special Agent in. Charge for report. With each applica-_ 

tion the Register will ae the status of the land aS ies aye his _ 
records. | | 
_ Where an ‘application’ is for unsurveyed land, if the Register finds 
the showing satisfactory, and no objections appear of record, he will, 


if no shore space question is involved, transmit the triplicate copy to _ 


_ the District Cadastral Engineer, Public Survey Office, who, not later 
than the next succeeding surveying season, will issue instructions | 


for the: survey of the land, without expense to the applicant. Ifa 


shore space question is ‘involved the regulations governing free survey 

of homestead claims without expense to settler, as set forth in the 

last paragraph of section 20, under the © heading « Homiesteads ” , Cir: 
cular No. 491, will govern. 

The report of the Special eas in ‘Charge will be’ maide to- “the 
Director of the Division of Investigations, who will then transmit 
it to the General Land Office. - The report should show the facts 
as to applicant’s house and the occupancy of the land and whether 
the lands contain valuable deposits of coal, gas, or other minerals}. 
whether they have power or reservoir possibilities: whether they are 
“within an area which is reserved because of hot, medicinal, or other 

springs, and any other facts deemed appropriate. - _ 

3. Pupiication anv Postrwe.—In the matter of. iihliontins a 
posting these applications will be governed by-the instructions given 


in connection: with: applications: for - soldiers’ additional homestead. fda 


entries as set out in Circular No. 491, except that if a daily paper 
“be designated, the notice should be ‘published. in the Wednesday 
“issue. for nine consecutive weeks, and if a. w semiweckly; in either | 
issue for nine consetutive. weeks. se _ 
3. Pusiication anp Postrne.—In the matter sf: publication and 
application by this office, all be found regular, the Register will be 
directed to issue a final certificate, upon payment for the. jand, and 
in the absence of objections shown. by his records. : - 
- The payment for the land shall be at the rate of f #25 50 per a acre, 
we) minimum 1 payment tor fests one tract being $10. i 
ioe | a FS | Aniontern: Funk, . | 
ee eg Acting. pe 
Approved : Te tee, eae | (eA et alan 
| —T. A. Watters, 
First ape esse Seer etary. 
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| PROCEDURE on: GEOLOGICAL, SURVEY'S REPORTS on OIL AND Gas 
‘[Cireular No. B44 


| Dararrcent OF THE = Iwrertor, 
GENERAL Lanp OFFIce, — 
| | 7 “Washington, D. C., January 19, 1985. 
| REGISTERS, Unitep Srates Lanp OFFICES, AND SPECIAL Scans IN 
 Crares, ‘Drvision or Invesri¢arions: aa . 
"Departmental instructions of December 28. 1934, revoke “i6se of | 
J anuary 23, 1980. (53 I. D. 41), and mn substitution thereof the. fol- 
lowing inistructions are announced: — | 
Where the Geological Survey reports: that. aa embraced in a 


ronmineral entry or claim on. which final proof has not been sub- 


mitted or which has not been perfected i is in an area in which val- 
unable deposits of oil. and gas may occur. because of the absence of 
reliable evidence that the land is affected by geological structure un- 
favorable to oil and gas accumulation, the entryman or claimant 
will be allowed 30 days from notice to furnish consent under the 
act of July 17, 1914 (38 Stat. 509), or to apply for reclassification 
of the land as nonmineral, submitting a showing therewith, and to 
apply for a hearing in event reclassification is denied, or to appeal. 
He must.be advised that if a hearing is ordered the burden of proof 
-will be upon him, and, also that if ie shall fail to take one of the 
actions indicated, his entry or claim will be canceled. 

In a case. where acceptable final proof has been submitted, or a | 
lace has been perfected, and the Geological Survey thereafter makes 
report, as in. the above or similar form, such report will not be re- 
- Jied upon. as basis for adverse proceedings against the entry or claim 
unless the Government is prepared to assume the burden -of prov- 
ing, prima facie, that the land was known to be of mineral character, . 
-at the date of acceptable final proof or. when the claim was com- 
pleted, according to the established criteria for determining mineral 
from nonmineral lands, among which may be those recognized by 
the Supreme Court in the case of United States v. Southern Pacific — 
Company et al. (251 U. 8.1). If the Government is thus prepared 
to assume such ‘burden of proof, the General Land Office will insti- 
tute adverse proceedings against the entry or Claim, making a charge 

to that effect, giving the entryman or claimant the option of re-_ 
futing the charge in accordance with regulations in force (Circular ; 
No. 460, 44 L. D. 572) or of consenting to the reservation of the 
oil and gas to the United States, and thereby avoiding the expense of 
- litigation. The entryman or claimant will be advised that in the | 
event hearing is had, the burden of proof will be upon the Govern- 
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| option offered him within the time allowed, os sic fi or claim will 
z be canceled without further notice, 


Freep Ww. Jor OHNSON, Commissioner. 


| | UNITED STATES ve . STATE OF CALIFORNIA ET AL, 
Yo d. tbe » oO Al 8 14. Decided ; January 2h, 1985 Ak qo F 


‘Semon CoE ‘Grant, Cataronnta—Acr OF Maxon go 1858—Minwenat i kas 
JUDICIAL CONSTRUCTION. 7 ee ; 


“The ‘Act of March 38, 1853 (10 Stat, 248), which provides: for the erate of the 


sixteenth and thirty-sixth | sections. of each township of | public. land * 


12k - 


ne rites that Gf he: shall fail ie tales answer or. to. exercise the 


in California to. that State for public school purposes: does not in terms va ats 
Pe 


except mineral land ‘from the grant. 

‘early spelled out by “judicial construction, and has been adhered to ever 
since, in a long line of decisions involving this statute, and is too flsmly 
intrenched to be uprooted save by legislative action. 


ScHoot LAND GRANT, CALIFORNIA—MINERAL Lanp—Orrroxat: SURVEY. 


Title to Sections 16 and 86 does. not pass to the State of California under its 


school land grant prior to the acceptance by the Department of the Interior 
of a. survey officially: identifying the land; and’ if ‘the land ‘was then 
_ known to be mineral-in character, no title passed to the State under that: 
grant. 


ScHooL LAND Gran, CALIFORNIA MINERAL Lanp—Trst. 


In’ determining whether: land. was of known mineral (oil). character, as, con- 
templated by the public-land laws, and, therefore, excepted. from a grant. 
of public lands, knowledge of actual mineral content need not be shown, 

it being sufficient if known conditions are shown from which mineral 

character reasonably can be inferred. (United States v. Southern Pacific 
Company et ali, 251.0. 8. 1). a oes E Sagggee 

MINERAL LAND—DETERMINATIVE TEST—PRESENT OR PROSPECTIVE VALUE. 

- Upon the question whether land is valuable ds oil land ‘in contemplation 


Wiefat od 


= “" of the Federal public-land laws, : held, sea if its value as oil land is 
present: or prospective. : 


ScHOOL. LAND. GRANT, CALIFORNIA": Keown’ Mirman Cuanacran OF . LAND i 
‘Proor—Conprt10ws OBSERVED OR: OBSERVABLE. , 


eee ‘The. mineral (oil) character of land embraced ina. school : section may. ‘is = 


| established by evidence of. physical. conditions observed or observable pr ior 


to or at the time of the official approval of the plat of survey which support _ 
ee Se, conclusion that “an ordinarily prudent man, understanding the hazards 
bs and rewards of oil mining, would be. justified in ‘purchasing the. lands for: |. 


E “such mining: and making. the expenditures - iticident: to their. development, 
and * #* 


a the purchase and expenditure. ” This. evidence may consist of: the testimony 


mae, of witnesses including tata and d geolozists,, as sto ‘the conditions observed oo 


St ad Sl Set 


=< T DAG a competent: Seologist.. or expert. in. oil mining; if em-.. | 
5 ployed to advise in. the. matter, ‘would. have. ample ‘warrant. for. advising 


Such an exception, however, was.’ yur a | 
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by. ce which were obacevabie on and prior to. the: aie: of the official 
approval. of -the plat. ‘of survey, and of extracts from scientific and other — 


publications showing the state of geological knowledge and beliet con 


cerning the land at the time of approval of the survey. 


- ScHooL Lan Grant, CATIFORNIA— MINERAL Cranacrun—lvipence—OssenvEn 
‘AND OBSERVABLE CONDITIONS. 
The evidence shows that Section 26, T. 30 S., R. 23 E., M. D. M.., was known 
to be minéral in: character in 1903, and it was, therefore, excluded from the 
grant to the State of California for school purposes. The observable 
conditions before, on, and after January :26, 1903, were such as reasonably _ 


-. to engender, in a. competent. geologist or expert. in oil mining, the belief — 


-. » that said Section 86, and each. quarter-section thereof, contained oil and 

gas of such quality and in such quantity as would - render extraction | 

pe: profitable, -and: these . conditions were . not only. observable. on and after 
January 26, 1903, but. were observed before that date. : 


Toxs, Secretary : : 3 a 7 

“ The United States has xppanlcd: iors a ‘decision of ne Comics! 
sioner of the General Land Office, dated February. 93, 1933, which 
affirmed the dismissal, by .a substitute register, of. pieces “proceed- 
ings covering all of the land in Sec. 36, T. 30 S., R. 23°EgM. D.B. & | 
M.. Both decisions held that. the mineral character of ths land was 
not known on J anuary 26, 1903, when the survey officially establish- 
ing the boundaries of the section was approved by the Commissioner, 
and that title vested as of that date in the State of California under 
the Act of March 8, 1853 (10 Stat. 244, 246), which granted’ Secs. 16 
and 36 in each township tothe State in aid of public schools. ° 

‘In 1899, when the California petroleum industry was still in‘its. 
infancy ad before the section in question had. been surveyed, a 
number of residents.of the lower San Joaquin Valley, on whose west- 
ern border this. section is situated, drew up a petition to the Secre- 
tary of the Interior and the Commissioney of the General Land Office 
for the withdrawal ofa large amount of land in that vicinity from 
agricultural entry. As a result of this petition, the Commissioner, 
on February 28, 1900, directed the register and receiver at Visalia, 
California, to “ suspend from disposition until further orders ” many — 
townships named in the petition, including the township in which 
this section is located. Ball, Petroleum Withdrawals and Restora- 
tion Affecting the Public Domain, Bull. 623 U. 8S. G. 8. 61 (1916). 
This suspension was in effect in December 1901, when Sec. 36 was 
surveyed, and on January 26, 1903, when the Commissioner approved 


the survey. ‘The surveyor returned as mineral in character all the he? 


lands 1 in the township which were covered: by his survey. 


On December 10, 1903, the Commissioner directed a special agent _ 


| of the General Land Office to examine the lands embodied in the 
withdrawals ordered in 1900, and to report. whether their suspension 
from disposition should be continued. The special agent submitted . 
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. = cca dated J anuary 22, 1904,. and. March 22, 1904, ealiciea recom- | 
~ mended the restoration. of certain: of these: Tarde: including the land — 
in -T. 30 S§., R. 23-E., M.D: B..& M. . On: the basis of this report, the — 


a % Commissioner, ‘Ol: February 11 and February 20, 1904, relieved from. 
suspension parts of this township, not. including See: 86; and he 


_ relieved the remainder \ on. apo 5, (19048,: Ball, oe at ‘PP. 95-98 ei 

(1916). | _— 
—. On eens 14, 1908, ane mae was wielded 3 ina GaUnvewial . 
from agricultural entry pending examination and. classification by — 
the United States Geological Survey. The. township was classified - 


as oil land June 4, 1909, and, with a.vast. area of other lands, was: 


withdrawn by Departmental ondee of September’ 27, 1909, from: all 


a TOnDE of disposition: under: the. mineral and nonmineral public-land Se 
Jaws “in aid of proposed legislation affecting the use and’ disposition 


of the petroleum deposits on the public domain.” . President Taft 
confirmed this withdrawal and. placed | the township, together with 
other withdrawn petroleum lands in California, in Petroleum Hes 
~ serve No. 2, on July 2, 1910. By Executive. ordes. of September 2 
1912, the township was placed in. Naval Petroleum Reserve No: 1. 
Ball,. supra, at pp..109-110, 119-129, 185-149, 183-198, 283-4..(1916). 
| These proceedings, in. their Jength and complexity, have rivaled 
TLhellusson v. Woodford (11 Vesey, 112) and Jarndyce v.. Jarndyce. 
On September 30, 1912, the General Land Office directed its agents 
in the:field to examine :and report. on all entries, filings, selections, 
and school sections within Naval. Petroleum Reserve. No. 1. “The 
report of Special Agent. Gardner, dated December 31, 1912, with — 
respect to Sec. 36, T. 30'S., R23 E.;M. D. B..& M., was tranemitted | 
to the Commissioner. by the chief. of the second field division at San 


Francisco on. April 5, 1918, together. with a. recommendation : that 


proper steps be toican. to recover. possession of that section, on. the — 
ground that the land was known at the time of the survey to: ‘be min-. 

éral in character. On the basis of this report the Commissioner on 
January 14, 1914, ordered the register and receiver at Visalia to — 


— institute adverse ‘proceedings covering the section in question, m 


| accordance with the Circular of J anuary 19, 1911 (39 L. D. 458), 
- upon charges that the land was mineral. in phic containing val-: 
uable deposits of petroleum, and that. it was known to be of such 


_ character at and prior to December 20, 1901, when the survey was - ee 
completed, in the field. On Janyary- a1, 1914, the Visalia office ree 
quested the chief. of the second field civiaion to. furnish the names - 


and addresses: of the. parties who ‘should be served with notice of 


— the adverse proceedings. Apparently due to an administrative reor- 


ganization which the office of the chief of the second field division — 
was then undergoing, this letter was misfiled, the names and cad- 
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| dinessas! were not furnished; ve no: farther. action was taken by any 


_ branch. of the Interior Departrnent’ until 1921. The status of the © 


case, however, was reported to the Commissioner by the register 
and receiver at Visalia on November 26, 1917, as a result of the 


-- Commissioner’s request, dated October 12, 1917, for a list of all cases 


pending. in the Visalia office. On. February 2, 1921, the chief of the 
field division advised the Commissioner that. ie had discovered the. 
. documents embodying the charges preferred in 1914 in the file of 
closed cases, and requested instructions. - On March 2, 1921, the 
Commissioner directed the register and receiver to peacoat: in ac- 


cordance with Circular of Hebruary: 26, 1916 (44 L. D. 572), under 


amended. charges. that “the land is mineral. in character, containing. 
- valuable deposits of petroleum”, and “that the land was known to 
be mineral: in character at and prior to the date of the oe of 
the plat-of survey of this office, January 26, 1903.” 

The proceedings directed by. the (Comm sion on March 2, 1921, 
never went to trial. Representatives of the claimants of the land 
applied to Secretary Fall, praying that he should exercise his. juris- 
diction. to determine as a matter of law that title vested in the 
State of California at the time of the approval of the survey, and 
that the Department had classified the land as nonmineral in 1904,. 
when the suspension of 1900 was lifted on the basis of the special 
agent’s report. A hearing on the application was had before Secre- 
tary Fall on June 8, 1921, at. which representatives of the United 
States Navy, the Department. of Justice, the Department of the 
Interior, and.of the claimants were present. .At the close of the 
testimony Secretary Fall orally directed. that the contest be dis-— 
missed, On June 9, 1921, the Commissioner directed the register 
and receiver at Visalia to dismiss the proceedings and close the case 
upon the records, 

On February 21, 1924, a Paden approved Public Resolution. 
No. 6, 68th Congress (43 Stat. 15), introduced by Senator Walsh - 

Montana, which reads as follows: 

Resolved by the Senate and House of Representatives of the United States 
of America. in: Congress assembled, That the Secretary of the. Interior be, 
and he hereby is, directed forthwith to institute proceedings to assert ‘and — 
establish the title of the United. States to sections 16 and 36, township 30 
; south, range 23. east, Mount Diablo meridian, within. the exterior ‘limits of naval 
Teserve_ numbered 1 in the State of, California, and the President of the 
United: States is hereby authorized and directed to. employ special counsel | 
to prosecute such proceedings and. ‘any suit. or. suits. ancillary thereto or 
necessary. or desirable to arrest the exhaustion of the oil bas ee said sections ; 
16. and 36. pending such proceedings.” ©. 

On May 8, 1925, Secretary Work « reversed; scatbied: anal set acide 
: Sacra, Fall’s neler dismissing the eine and. directed the 


34 


| Ba DECISIONS OF THE, DEPARTMENT. OF. THE INTERIOR 125 


| register and. receiver. at Views to proceed to. hale a hearing, “State 
of California et al. ie 2 L. D. ue “The ones ‘which are the 
basis of this case, are: 

(1). That -the land ds. Saget im character, containing valuable 7 
: deporte of petroleum. and‘ natural gas.:. 

(2) That. the land was known ‘to be mineral in. character at and 
prior. to the date of the acceptance of the plat. of | eurvey by. the 
General Land Office, January 26, 1903. : 

.The Secretary denied a motion for rehearing of this decision on 
| August 17,1925. State of California et al. (51 L. D. 145). 3 
Thereafter, on October 9, 1925, the Standard Oil. Company of 
_ California, one of the claimants of the land, filed a bill in the 
o Supreme Court of the District of Columbia, praying that an injunc- 
 tion-issue restraining the Secretary from continuing the proceedings : 
against the land. On the same day the Commissioner ordered the | 


register at, Visalia to-suspend proceedings | against the land until 


_. further orders.. The court entered a decree in accordance with the 

prayer, and this action was affirmed by the Court of Appeals of the 
District of Columbia. Work v. Standard Oil. C ompany, 57. App. 
D..C. 329, 23 F. (2d) 750 (1927). Upon certiorari to the Supreme 
Court of the United. States these decrees were reversed, and it was 


held that neither Secretary Fall’s order nor the other Departmental —s 


acts relied upon by the Standard Oil Company constituted a con-— 


clusive adjudication that the land was not- known to be mineral in 


character at the time of. the survey, that the land was not removed 
- from the jurisdiction of the Interior. Department, and that the Sec- 
retary might legally vacate the prior order of dismissal. and order a 
hearing to determine the known character of the land. West v. 
Standard Oil Company, 278 U. S..200 (1929).- ae | | 
~~ On October 26, 1929, the Commissioner sk the order of © 


i October 9, 1925, suspending proceedings, and directed the register 


at Sacramento, California, to proceed to a hearing... The register 
_at.Sacramento was relieved at his own request from hearing the case, 
because of prior business associations with some of the parties 7 
interest, and Mr. Walter Spencer, the register of the United States 
Land Office at Denver, Colorado, was designated to sit as substitute 
register. A series of hearings was. held at San Francisco, Bakers- 
field, Los Angeles, Sacramento, and other places in California, and 
the case was closed to testimony on April 25, 1931.. No appearance 
on behalf of the State of California has been made. On February | 
24, 1982, the substitute register entered his decision dismissing the 
: chars that: the land was ‘Inown. to be mineral in character. at the 
time of approval of the: survey. -His decision was affirmed by the _ 
Commissioner of the. General Land. Office on February 23, 1938. 
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. PAeredpen: chis. final appeal was taken, ‘and argument was ; heard =~ 


thereon June 14 and 15, 1933. | 
While various | locations were made on n the section in ques- . 

_ tion from 1899 to'1905, none of these was ever perfected by discovery, - 
and all the present annie trace title from patents issued by ‘the 

State of California. On January 3, 1901, Alice J. Miller applied for — 


a. certificate of purchase for the swhol6 riod and paid $160, the 


initial payment required by law for the purchase of school lands in 
the State of California. On J uly 2, 1902, her rights under the: cer- 
tificate of purchase issued by reason of the application were-sold for 
delinquent taxes, and a deed of her interest in the section was. made 
to the State of California, pursuant to the tax sale, on July 2,°1907. 
- On August 24, 1908, George Hay applied to the State to purchase 
the Wy and the Wi,EY, Sec. 36, and Mason W. Buffington applied 
for the purchase of the EYE, comprising lots 1, 2, 5, 6, 7,8, 11, and 
12 of the section. These persons redeemed the land fom the tax sale 
on the following day, and a certificate of purchase was issued to Hay 
on January 5, 1909, and to. Buffington on February 8, 1909. 

Hay. aasioned. his. certificate of purchase and-gave a aneclians deed 
to Oscar Sutro, an attorney for the Standard Oil Company, on No- 
vember. 29, 1909. Sutro had previously, on November 26, 1909, taken. 
a acre deed from Alice J: Miller, and her husband, E. A. Miller. 
Patent to the WY, and the WILEY aero from the: State to Oscar 
Sutro January 31, 1910, and Sutro deeded this land to the Standard 
Oil Company on March 21,1910. The Standard Oil Company is the | 
present claimant of the aforesaid portion of Séc. 36. 

Buffington agreed on August 21, 1909, to sell to Frank J. Carman: 
all of the EYE except lots 1 and 2, and, after ‘patent issued to 
Buffington on January 90, 1910, he conveyed the land to Carnian: 
Carman and Charles.O. Fairbank, as owners in fee, and the Standard 
~ Oil Company, under a lease dated May 5, 1919, are the present claim- 
ants of thisland, = 

Lots 1 and 23 in the EYEY, Gace 36 are Now ree in foe! eich 
_ mesne conveyances from Buffington, by Mrs. Sidney H. Greeley to the. 
extent of an undivided one-half interest, and by Thomas A. O'Donnell — 
and Edward L. Doheny each to the ‘extent of an- undivided one~ 


quarter. interest. The Pan-American Petroleum Company eoeue a 
under a lease dated October 2, 1919. | 


‘On January 3, 1903, the Surveyor Gennes of the State of Cali- _ 
| fae, as agent ‘for the State, signed. an application to select Sec. — 
6, 1. 44.N.,R.3 E., M. D. B. & M. , containing 639.17 acres, offering as: 
bias: land 639. 17 acres in the coon here in question. This applica~ . 


tion’ was presented to the register at Redding , California, J anuary _ 


4, 1903,-and was accepted and filed by him “March (A 1903. Om 
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| _ August. 15, 1905, the. State applied t to anil the cis by substi; 
. _ tating, as page lead 639, 17 acres in Sec. 16,T.10N.,R.5E.,H.M. 


The State had: previously, on July 29, 1902, junds application. for. 
: ths same lieu land, offering as base part of. Sac 36, T.2 SR By 8. 
§. B. M.,. and this: application. was still in effect ae the ne 

‘accepted ‘the application of 1908. Because of this conflict the Com- _ 


missioner, on December 18, 1909, allowed the application of 1902, 
treating the application of 1905 as an amendment to it, and. formally 


canceled the application of 1908, which had returned, as base, land i in 
_ the section involved in the present controversy. ae oP sax 
Section 36 is located in the Elk Hills on the alien border ae 
ot the San Ji oaquin Valley. ‘This valley is a major. depression. in 


- Southern California, the narrow southern end of which is bounded - 


on the east by the Sierra Nevadas, on the south by the Tehachapi — : 


Mountains, and on the west by the Témblor Range. The Elk Hills, — 
which lie. in the western part of Kern County, project out into the 


- yalley from the Temblors slightly south of eastward, forming the 


northern border of a wedge-shaped part of the valley lying between 
the Elk Hills and the Temblors. In the center and near the base. of 
this wedge of low lands, and roughly halfway between the Temblors — 
and. the Elk Hills, is a low range of broken hills Inown. as.the Buena. 
_ Vista Hills. The valley to the north between these hills and. the Elk 
Hills is called the Buena Vista Valley, and that to the south between 
the Buena Vista Hills and the Temblors is the Midway: Valley. . At 
the foot of the Buena Vista’ Valley, and touching the southeastern 
end of the Elk Hills and the northeastern end of the Buena Vista 
Hills, was Buena Vista Lake. The tip of the wedge is formed by. 
the narrow McKittrick Valley, which, dwindling to little more than a 
gulley at its northern end, divides Ge Elk Hills from the sCOuS of 
the major uplift of the Temblors. ee 

. The Elk Hills are.a low, elongated swell, crudely ailipticals Im out- 
line, having a length fron northwest to southeast of about sixteen 
miles and a maximum width of about six miles. .They rise to a 
height of about .1,550 feet above sea level, and their crest 1s roughly 3 
1,200 feet above thé surrounding valley ence They are devoid of 
| vegetation except for low sagebrush and seasonal grasses. Their ? 
surface ‘is scored by small: gullies, formed by erosion caused by the 
scanty rainfall. Section 36 is situated a trifle southeast. of the Bee; 
| graphic ceuter of the hills and near their crest. - 
On the eastern border of the McKittrick Valley, about a ile ad 


= a half from the western end of the Elk Hills, is the town of McKitt- | 


rick. A railroad line, completed. by the Southern Pacific Railroad 
~~ In..1898, runs tiottheast from McKittrick through the gully which - 
au the Elk Hills aroun ee 6 Temblor. ae and then turns to 
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the east. and runs‘some thirty miles across the San J oaquin: ‘Valley 
‘to Bakersfield, about ‘four miles from ‘the Sierra Nevada foothills. — 
Another line, completed late in. 1901 or early in 1902, branches off — 
near Bakersfield and runs southeasterly, skirting Buena Vista Lake, 

to the town of Maricopa, which lies at the base of the Temblors.some 


twenty-five: miles ‘southeast of “McKittrick. Near McKittrick and _ 


Maricopa, which was then known as. = et : the first oil wells of | 
‘Kern County were drilled. a | 

- The presence. of oil seepages and aeesetias of + asphaltum i in the 
| Temblor foothills was known for many. years prior to 1900; but 
- serious. development of the region may be said to have started in the 
early nineties. Even then more attention was given: to the produc- 
tion of asphalt than of oil. As early as 1866 a very. heavy oil was 
_ taken from pits and open cuts northwest of the present site of Mc- 
Kittrick, and in 1887 a well in that vicinity was drilled to a depth of 
565 feet, in which oil rose nearly to the top of the casing. Several — 
wells were drilled after 1890, and by 1900 there were 16 producing 
wells in the McKittrick district. W. L. Watts, Oil and Gas Yielding 
Formations of California: Cal. State Min. Bur. Bull. No. 19, PP. 
125-126 (1900). 

Development. of the fields aio the Tenblois to ihe seuitheaat of 
McKittrick was seriously delayed by lack of water and of transpor- 
tation facilities. Some 2,000 acres of land near Sunset were located 
by a number of eecilents of Bakersfield, including Solomon Jewett 
and J. A. Blodgett, who were foremost in opening up’ the region; and 
active development was begun about 1890.. A certain amount of 
asphalt was produced, and some oil was found; but what later be- 
came known. as the “ Sunset- Midway ” fields were still commercially 
insignificant in 1900.. R. W. Pack, The Sunset- Midway Oil Field, _ 
California: U.S. G.S. Prof, Paper 116, vol. 1, pp. 63 to 64 (1920). 

In June 1899 the first wells of the Kern River Field on the eastern 
side of the San J oaquin Valley near Bakersfield were begun. At 
this field water was comparatively plentiful, transportation facilities — 
were good, abundant oil was found in shallow wells, and the. develop- 


ment was amazingly rapid. Little more than-a year after the first 


wells were drilled over 120 wells had been completed. Watts, supra, 
at pp. 114 to 115. In 1902-the field was yielding about, two- thirds of 
all the oil produced in California. = 

The swift development of the Kern River ‘Wield - gave be.” 
stimulation to the search for oil in western Kern County. More _ 
wells were drilled in the Sunset Field, and prospecting started in - 
the Midway Field, half way between Sunset and McKittrick. Here, 
- however, the lack of water and of transportation, combined with ‘the 
© fall in the price of crude oil which soon resulted from the Kern | 
River developments, operated after 1903 to check severely further 

| Kies cone Pack,. supra, at pp. 64 and 65. _ oe 
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| In 1907, development of the fields in western Kern eiaty was : 
greatly | accelerated. Prospecting, which had hitherto been. largely | 


restricted to. the. ‘Temblor foothills, began to move out into the | | 


Midway Valley. In 1909 a gusher was brought in by the Chanslor- 


Canfield Midway Oil Co., anda strong flow of gas was encountered : | 


by the Honolulu Consolidated Oil Co. in the Buena Vista Hills. at.a 


depth of. about 1 600 feet. Karly in 1910 the famous Lakeview a, 


| gusher was prought | in north of the Sunset Field, and a large flow of 
oil was obtained by the Honolulu well in the Buena Vista, Hills a at a 
depth of about 2,500 feet. - 
Development of the Elk Hills was begun very suddenly i in. 1910 | 
immediately after the discovery of oil in the Buena Vista ‘Hills. 
About thirty-five wells were drilled during 1910 and 1911, but of 
. these not more than twelve were pushed to the depth at “which oil was" 


a | eventually | found. ‘The results were, on the whole, disappointing, 


- although three wells produced substantial amounts of oil and one 
other well obtained a good flow of gas. Pack, ‘Supra, at Bp. 65, 163 
to 169. 

Conflict over. Gus to lands within the Elk Hills, eliied by: the 


_ withdrawal of. 1909 and inclusion of the Hills within. the aval 


_ reserve, undoubtedly delayed their successful development. In 1918, 


however, the shortage of oil brought about by the war induced the ne 
— Standard Oil Company to commence drilling on Sec. 36. On Janu- 


ary 5, 1919, the initial well was brought in at a depth of 2,582 feet, — 
- which yielded an average daily flow of 295 barrels of oil during the 
first month. About: a year later the eastern field of the Elk Hills 


was opened. up by wells drilled by the Standard Oil Company. on 


Sec. 86, T. 30 S., R. 24 E., M.D. B. & M. By the end of 1928 over 


2 four hundred walle: had been drilled in the Elk Hills, There are 


a now some thirty- five productive oil wells and three gas. “wells onthe = 


See. 36. herein controversy. Development of the Hills away from 
the proven areas has been slow, as most of the Hills is included in _ 
Naval Petroleum. Reserve No. -1. Woodring, Roundy, and Farns- a 
worth, Geology: ‘Resources of the Elk Hills, Californie. U. S. @ See 
Bull. No. 835, pp. 47 to 49 (1932). | 1. a 
 . It is: well: settled that mineral lands are » excluded ee the igaas ; 
“granted. to California by the Act of March 38, 1853 (10 Stat. 246). | 


- a Mining. CoN. Consolidated Mining Co., 102 U. Ss. 167 (1880). It is 
also clear that that act did not constitute a grant: in praesent, . and 


that no title to any land passes under the statute. prior to. approval : 
by the Commissioner of-a- survey officially identifying the land as 
~ Section. 16 or 36 of a township. — Until that time the United States ,* 
can dispose. of the land as it sees fit; and any. segregation | of land — 


from the. public. domain prior to approval of the ao prevents é nee. ; 
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| passage of title under the statutory orant. United States v. Morrison, — 
— 940 Us. S. 192 (1916). If the Section 36 here in controversy was 
known to be mineral in character on January 26, 1903, title to it has 
never vested in the State of California and the Caine of the trans- 
 ferees under patents granted by. the State are invalid. See West v.. 

Standard Oi Co., 278 U. S. 200, 208 (1929). Section 36 was known 


to be mineral on that date if “ the known conditions at that time were _ 


such as reasonably to engender the belief that the lands. contained 
oil of such quality and in such quantity as would render its extraction 
profitable and: justify expenditures to that end.” United S tates v. 
Southern Pacific Company, 251 U.S. 1, 13-14 (1919). | 
The United States has put forward as proof of the known mineral | 
character of Section 36, at the time of the approval of the survey, — 
evidence which falls inte two fundamental and distinct categories: 
(1) Evidence of the conditions in the Elk Hills and in the sur- 
rounding country observable at that time, and of the then state of 
| geological. knowledge, supporting the conclusion that “an ordinarily 
prudent man, understanding the hazards and rewards of oil mining, 
would be justified i in purchasing the lands for such mining and mak- 
ing the expenditures incident to their development, and: * > o%. * 
that a competent geologist or expert in oil mining, if employed to 
advise in the matter, would have ample warrant for advising the 
_ purchase and expenditure.” United States v. Southern Pacific Co., 
251 U. S. 1, 18 (1919). This evidence consists of the testimony of 
‘witnesses and experts embodying the statements of others with respect 
to the conditions they had observed in the region. prior to or shortly 
after 1903; voluminous testimony. by geologists as to the conditions 
observed by them in.the course of extended personal inspections before 
| and during the hearings; exhibits consisting of extracts from scien- 
tific and other publications showing the state of geological knowledge | 
and belief of 1903; and the testimony of four geologists called as 
expert witnesses to. ‘testity,. on the basis of those conditions and that 
= knowledge, that in 1903 “ an ordinarily prudent man.” advised by a. 
| “ competent geologist or expert in oil mining ” would have been jnsti- 
fied in purchasing Section 36 for oil development. | 
| (2) Evidence ‘that specific people actually. believed | prior. to 1903 
i, that the Elk Hills were chiefly valuable for oil: This evidence com- 
prises the testimony of a few. witnesses who testified that prior to 
1903 they believed that the Elk Hills were valuable for petroleum, 
and extracts from. publications which are thought to show that the 


2% authors had come to a like conclusion. “Three special pieces of evi- 


dence relied on by the Government likewise fall into this category 
of actual belief: (a) the miners’ petition of 1899 and. the resultant 
suspension from disposition in 1900 of the Elk. Hills and adjacent 


| land, — the return of Section 36 and other sections 1 in T, 308., Re 
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23 BE. , M. D. B. & an as eerie In 1 character ibd in the. official 
4 survey, and (¢c) a letter written on June 25, 1909, to the Attorney 
General of the United States, by Frank J. Carman, who claims part 
“of Section 36, in which Carman stated that various sections of land 


in the Elk Hills then patented to the Southern. Pacific Company, te 


_ two of which. adjoin Section 86, were known to’be mineral in char- 
| acter prior to December 12, 1904, when the patents were. granted. 
The claimants of the land rely chiefly upon: | 
(1) Evidence consisting of the testimony of geclooiae and other | 
aie that the conditions observable in 1903, regarded in the 


light of geological knowledge then available, did not justify the | | 


acquisition or development for oil of Section 36. 
(2) An abundance of testimony by witnesses. variously equipped 2 
to express. and support an opinion upon the question that, prior to 
1903 and for some years thereafter, they did not believe the Elk 


Hills to be valuable for oil, and aac they had never heard contrary : 


: opinion expressed, In this class of. testimony fall three pieces of. 
evidence emphasized by. the claimants: (a) the reports dated Janu-— 
ary 22, 1904, and March 22, 1904, of Special Agent. E. C. Ryan, 


: recommending lifting of ‘the suspension of 1900, and the resultant — _ 


restoration of the Elk Hills and adjacent lands on April 5, 1904; (b) 
a letter. dated November 5, 1910, from George Otis Smith, Director 
of the ‘Geological Survey, to the Secretary of the Interior,’ in re- 
- sponse to the latter’s inquiry. dated October 26, 1910, with respect to 
certain sections in the Elix Hills involved in a suit to cancel patents 


~ issued to the Southern Pacific Company December 12, 1904, in which — | 


it is stated that “ although these lands are unquestionably oil lands, © 


this office does not Inow of any evidence which would be of value in 
a canceling patent jae : and {ee certain testimony given before Con- 

oe gréssional committees in’ 1916, and contemporary statements by Sec- 
retary of the Navy Daniels, that very little commercial oil would be 


found. in Naval Petroleum Reserve No. 1, which is ae io: 
land i in the: Elk Hills, including Section 36. = | 
| 7) As evidence both that reasonably prudent oil operators iid : 


| not have been. justified in developing Section 86 in: 1908, and a, 
that no one then believed the Elk Hills to have any petroleum sali. - 


2 the claimants rely heavily on the evidentiary weight of the fact that 
no. serious efforts to obtain oil in the Hills were made until after | 
the discovery of oil in the Buena Vista Hills In 1910, “seven es 2 
after the date of approval of the survey. | 


" @uotoctca Conprr10Ns Onsevance IN 1903 . 


“The ees of the Elk Hills j is very Scnetalle: covered by alluvial 


_ deposits, and only the uppermost stratum of the underlying rock is > 


anywhere exposed at the surface. Analysis of the stratigraphy of a 
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the hills, without. recourse to the logs of. wells aritiea since , 1903, 
therefore depends almost completely upon projection of the dip of _ 
strata exposed. on the slope of the Temblors to the southwest, and at _ 


McKittrick to the west. - 
Along the slope of the Temblors which Pies iewand: the Elk Hills, 


and from a point over-ten miles north of. McKittrick toa point south ~~ 


of Maricopa, are plentiful exposures of organic rocks, known as 
Monterey shales, which consist of siliceous shales of marine origin, 


- containing diatoms. This shale is now and long before 1903 ad- 
_. mittedly was believed to be the source of oil in western Kern County. 


The site of its occurrence in the Temblors is one of profound geologic 
disturbance; and the Monterey shales now lie in sharp, compressed 


_ folds or anticlines, and are frequently faulted. The thickness of this 


- stratum varies, according to the testimony of the geological witnesses, $ 
from 3,000 to over 5,000 feet. ‘The exposures farthest down the Tem- 


3 blor s Eigpe show the stratum to be dipping under the Midway Valley, a 


the degree of dip varying with the particular exposure from five 
degrees to nearly forty degrees. The Monterey shale is overlain con-| 
. formably by, and frequently intercalated with, a stratum of sands 
and conglomerates, also containing’ some diatonns: known. as the Santa 
“Margarita formation. Diatomaceous shales onder to,. although not 
identical with, those which occur in the Temblors, are exposed on 
the eastern flank of the San Joaquin vole near the Kern River han 
field, at Poso Creek. | 
| The Monterey hale and the Santa I Margarita coeaatied are. over- 
_ iain unconformably by the Etchegoin, a marine or brackish water 
sedimentary formation consisting largely of sandstone, but approach- 
ing shale in spots, and containing coarse grit, conglomerates, and 
some clay. Exposures of this stratum are not plentiful, but it has 

been definitely identified at a point about a mile southeast of McKit-' 


| - _ trick and at two other points in the Temblors, one at Midway and the | 
other west of Maricopa. Pack, supra, pp. 44-47, The limits of the 


Etchegoin are still hard to fix as it is not easily distinguishable from 
the Santa Margarita. below and parts of the Tulare above. At the — 
extreme. south end of the San Joaquin Valley it is now thought to | 
have a thickness of some 800 feet, while at McKittrick the exposure 


is probably not over 200 feet in thickness. There is no evidence that __ 


in 1908 this stratum had been isolated from the adjacent beds, and it | 
was not named until at least. two years thereafter; but it is undis- 
- puted that geologists and oil men in 1908 recognized i in the sandstones — 
and conglomerates of either the Santa Margarita or the Etchegoin — 
a suitable reservoir bed for the oil produced: in: the underlying oe 
7 tomaceous, shale. eS 3 : 


a care 
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The topmost stratum has been called the Tulare or Paso Robles 
7 formation, and is referred to in the testimony as the “cap rock” 
series. This stratum includes sandstones, grit, layers of clay shale | 
and marl beds and conglomerates; Whether it overlies the Etchegoin | 
conformably or unconformably i is a matter in which the testimony is 
in some conflict. Probably the question could not have been: readily 


determined in 1903, but would have had to await the outcome of © __ 
extensive geological mapping. Apparently it is now thought that — 


these strata are conformable. Pack, supra, at p. 47; Woodring, | 
Roundy and Farnsworth, swpra, at p. 25. The thickness of the 

Tulare, where it is exposed along the Temblors, is about 2,000 feet. 
All these strata dip down under.a blanket of alluvium at the base | 


of the Temblors, and no rock strata are exposed in the Midway OF es. 


Buena Vista Valleys. In the vicinity of McKittrick there are ex-. 


_ posures of Etchegoin and of a diatomaceous, bituminous shale which 


probably belongs to the Santa Margarita formation; but this is the 
only point which is nearer to the Elk Hills than is the edge of the 


Temblors where these underlying strata are observable at the surface. _ 


The Tulare alone is exposed in the Buena Vista and Elk Hills. _ 

_ The area called the Elk Hills is admitted by the claimants to con- 

_ stitute an anticlinal fold, or elongated dome. From the high points 7 

of the structure the curhte dip downward in all directions, and it is 
therefore referred to in the testimony as a “ doubly plunging” anti- , 

cline. The structure is not, of course, perfectly regular; near its base 


i. are one or two small, sharp folds called: “pop-up” anticlines, and. 


along the crest of the hills are several minor folds or wrinkles super- _ 


- imposed. upon the principal structure. The dip of the strata along 


the flanks of the main fold is gentle, and, on the average, does not 
‘exceed five degrees. It is conceded that ach a, structure is how con-- 
sidered to be wll adapted to imprison oil forced upwards through 
| _permeable strata by the pressure of subterranean water and is 
| therefore an occurrence favorable to the accumulation and retention 
of oil. : a. . 
- Whether the Elk Hills structure is an “ Uepcou anticline > as is 


= claimed by” the United States, or whether determination of its.” 


| ‘presence Is as difficult as the discovery of “hidden faces in trees”, 
as was figuratively suggested by one of the geological witnesses for 


the claimants, has been debated by the parties at length. As is 


stated by the register, “the entire area is covered with soil and de- - 


composed strata to such an extent that one may travel miles over it: 7 


without finding any very definite outcropping: or indications of an | 


_anticlinal structure except the suspicion that might be created by the ; 


: ‘general topography. ” (Register’s opinion, p. 18.) But careful ex- 
amination In 1903 would have disclosed strata in various parts of - 
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st the alles dipping in opposite directions from ee crest an thig 
would have confirmed the suspicion to which the topography gives | 
rise. Government geologists noted and commented on the anticlines ~_ 


in both the Buena Vista and. Elk Hills in a publication dated 1910. ‘ | 
‘Ralph Arnold and Harry” R. Johnson, Preliminary: Report on the 


McKittrick-Sunset Oil Region, U: 8. G. S. Bull. 406, pp. 81, 98, 99, - 


210 (1910). Likewise a map has been submitted in evidence which: a 
was made by a geologist employed by the Southern Pacific Company, 


Josiah Owen, probably in 1903 and certainly before the death of 
Owen on December 19, 1909. On this map the crest of the Elk Hills 
anticline is accurately plotted, and shown to extend across the north 
part of Section 36. Frank J. Carman, one of the claimants, described — 
lands in the Elk Hills in a, letter to the Attorney General of the 
United States, dated June 25, 1909, as being “ “ situated on the axis 
of a well- marked anticlinal fold. 2 “Thera is no suggestion that im- 
provements in methods of geological mapping made what was. possi- 
ble in 1909 or earlier impossible in 1908. George M. Cunningham, 
the principal geological witness for the claimants, ne severally 
criticized the Government’s contention that the anticline is “ obvious,” 
himself admitted that, even before 1908, thorough geological map- 
ping would have beecaled “a very gently folded anticlinal structure.” 
(Cunningham, 4408-09.) Taking all the evidence into account, there 
is no doubt that the existence of the Elk Fills anticline was determin. 
"able prior to January 26,1903, | 
- Concerning the question whether. the Elk Hills addeles was 
ever actually observed and recognized by anyone prior to 1908, 
_ the evidence in the record is not plentiful. B. K. Lee, a eines 
for the United States, testified that he noticed an anticline in the 
Elk Hills:in. 1900 while passing through the railroad cut at the 
west end of the hills, that he discussed the anticline with Josiah 
- Owen in the spring | at 1903, and that in 1909 he traced the Elk Hills 
anticline down from: the western end to Section 36.. It is possible 
that Lee reached no conclusion before 1908 with respect to the rela- 
tion which the main fold of the Hills bore to the anticline which he . 
observed in the railroad cut; and he certainly did not determine its 
relation to Section 36 until long afterwards. | 
Another Government witness, Colon F. Whittier, showed an 
understanding of the principle which explains the accumulation - 
. of oil in anticlines, and testified that this knowledge on his part - 
-antedated' 1903.. He was never in the Elk Hills until long after 


that time, but he had, prior to 1908, passed. through the railroad 


cut at the west end and over the oad at the east end by Buena 
Vista Lake. He testified that he then thought the Hills had “ the 
natural structure of an anticline”, and that from the train windows — 
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in the soileogal cut he had srerred aan Fenty which he then 


thought showed the structure. Whittier’ g observation of the dip- 


ping strata at both ends of the Hills was sufficient. to warrant his | 
conclusion that an anticlirial structure was present. | 
While the testimony concerning the existence in the Elk Hills 


of any surface indications of oil is in great conflict, there is no - 


dispute that oil seeps, deposits of brea and asphalt, aad: gas plow- : 


outs, occur abundantly in western Kern County. ‘Numercua: seep- -. 


-ages and outcrops. lie in, a line running from northwest to southeast, - 
‘passing about a mile to the west and south of McKittrick, and fol- — 
lowing the course of a. small anticline which runs out into. the. 


McKittrick Valley from among: the Temblor foothills. The last 


of these outcrops occurs about a mile and a half southeast of Mc- 7 


.. Kittrick near the. end of the anticline. Another and much more — 


extensive series of seeps runs down the northeast slope of the » 
Temblors from points well north of McKittrick past Sunset to — 
the south. Across the San Joaquin Valley, near Bakersfield, are 
the seeps which led to the discovery of the Kern River field. 
_ Near the east end of the Buena Vista Hills, in Sec. 11, T. 32 S., 
R 24 E., M. D. B. & M., is an area of some 200. 000 square feet here 
the ae are cemantéd with a brownish substance. Sulphurous 
fumes are given off, and the sands are inflammable. Professor 
Mather, a geological witness for the Government, testified that gas — 
which can be ignited is still escaping here, Other witnesses, how- 
ever, denied this. Arnold and Johnson in their report os to — 
the Sxpoure: as containing sands “very heavily impregnated with 
oil” and as “oxidized asphalt.”. Arnold and Johnson, supra,.at 
pp. 82, 211.  Gester, a geologist called by the claimants, denied 
that it was asphalt. (Gester, p. 4522.) But, whether: or not the 
' exposure 1s now or was in 1903 a live seep, ee whether or not it | 
contains oil, the great weight of testimony is that. gas at.one time 
escaped. in ‘his area, and that it is a strong indication of petroleum 
underneath. (Tolman, p. 148; Fairbanks, p. 51; Veatch, p. 12; 
Mather, p. aT: Gester, pp. 4599-93 : Whittier, p- 398: ; Wiley, p. 8675; 
Williams, pp. 758-59 5. Arnold cee J shiner: supra, pp. 82, 211. 
Contra: McMillan, p. 25; Bennett, p. 3324.) Clearly, too, it.was 
seen . and taken to be an indication of oi] ‘prior to 1903 (Whittier, 
- p. 342-898). | | 
The Government introduced testimony purpotting to: prove ‘the 
existence of seepages in three places in the Elk Hills. One of 


ee these, alleged to have ‘been. found in. the east end of the Hills.on 
— Sec. 2, T. 31 S., R. 24 E., M. D. B. & M,, was thoroughly. discredited _ 


20 the claimants’ testimony and may be disregarded. _ Deposits. of 
dried oil. and se have been. found in a ary, wash runnin g | 
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: through the railroad cut i: ce west gad of the Elk Hills. Beier 
rainfall, a considerable volume of water rushes through this wash 


from the region hear McKittrick, and much: of the oil found in the 
cut has undoubtedly been carried down stream from the McKittrick 


| seeps, and deposited along: the shores of the wash.. Professor 


_ Mather expressed _ some doubt. that oil could flow so far, but Cun- . 


) ningham, who lived in Bakersfield and was well acquainted with 


the region, ‘testified that he had actually seen. oil from McKittrick | 
washed down the cut (Mather, p. 44; Cunningham, p. 4358). 
- Veatch did conclude that some of the of which seemed remarkably 
free from impurities came from a seep in the cut itself (Veatch, 
pp. 13-18). But his conclusion probably was incorrect, in view ~ 
of the undisputed fact that much oil does wash down the cut, and 
that. the only oil found in that vicinity is found along its shores. 
The only conclusion which can fairly be drawn from the record is 
that the actual existence of SePe in the railroad cut has not. been 
proved. | 
No question of fact in this case has been disputed more vigorously 
than that of the nature of the exposure of darkened earth in the 
northwest corner of Sec. 32, T. 30S., R. 24 E., M. D. B..& M., which 
is the third occurrence in the Elk Hills allezed by the Govormment 
io be a surface indication of the presence of oil and gas in the Hills. 
Here some brown or black substance, which apparently was de- 
posited in liquid form, has surroutided the sand particles, and 
cemented them together. It is not readily, if at all, inflammable, and 
the odor which is given off by the application of flame to it does not 
resemble the smell of burning oil. It is deposited in at least two 
places along the banks of a gulch, and penetrates the earth to a 
depth of about 10 feet. It is admitted by the Government that this 
substance is not in its present form bituminous, and that it does: not ~ 
now contain any oil; but it is vigorously contended that it is of 
petroleum origin and lacks the usual characteristics of petroleum 
only because of prolonged exposure and consequent oxidation. The 
geologists who appeared for the Government uniformly declared 
_ their belief to be that this so-called “Lamont seep” is of petroleum 
origin. The geologists called by the claimants, with equal uniform- _ 
ity, denied such belief and testified that it was in no way an indica- 
tion of oil or gas in the ground beneath. | 


Detailed and exhaustive analyses of the material were mas by ne 


Dr. Morse, a chemist called by the Government, and by Dr. Danner, — | 


also a chemist, and a witness for the claimants. Dr. Danner demon- 
strated that the material does not respond significantly to any of the — 


usual tests for petroleum and succeeded in extracting a sugar from 
it, wherefore he concluded that it is of vegetable origin. Dr. Morse — 
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ehoued that known. ie ieeaanene if “aibjeetad to: a ites or intensive | 
- ~process. of oxidation, will lose many of their characteristics, and 
~ cease to react to the usval petroleum solvents. He also succecdad: | in 
producing pentose sugar from hydrocarbons. . But his tests, while 
they convincingly showed that Dr. Danner had not proved the “ La- 


_ mont seep” not to be of. petroleum origin, were not so effective In 
affirmatively: establishing such origin. nos Morse: never showed — 


_ that vegetable and other nonpetroleum substances might not respond — 
to his tests in the same manner.as did the “Lamont seep” earth; 


-. and when asked. upon what, he. based his conclusion with respect: ‘0 E 
its origin, he relied upon the appearance of the material and its 


nA ‘presence in the general vicinity of known oil land—the very factors — 


- to: which laymen would give. weight. The result of the chemical 
| Sep ueien: was, therefore, a stalemate, and the origin of the “ La- 
mont seep’ oS sO far as this ah aay is. concerned, unde- _ 
termined. | 3 
But it does not follow thee 4 this occurrence aroait be Hiariaed 
from consideration. The testimony of Drs. Tolman, Mather, Morse, 
and Fairbanks certainly demonstrates the reasonableness of a belief 


- inthe “ Lamont seep” as an oil indication. Tts.appearance and lo- 


ony are such as would normally arouse a prospector’s curiosity 
and hopes, and even its failure to respond to the usual tests would 
not. be likely in every case to destroy belief in it as.an oil indication. 


“It is not surprising, therefore, that the “Lamont seep” attracted. _ 


_ — attention after its discovery in 1899. J. I. Wagy, who saw it 
at that time, testified that he took it to be an oil and gas blowout, 


as it looked’ like similar manifestations in the Sunset field (Wagy, - 
pp. 14546). W. G. Sylvester found it the same year, and testified 


that he succeeded in burning it and believed it to: be an oil indica- 
tion (Sylvester, pp. 389, 420, 428). Other witnesses came to a like 
conclusion (McCutchen, p. 306; McMurdo, p. 432-433); Sarnow, p. 
323)... The Los Angeles Herald for October 30, 1901, carried a ref- 
erence to the exposure which, while inaccurate in esate. ina | 
cates that it was known to more than a few (U. 8. Ex. 7-D).. 
course, the uncertain nature of the substance led some to doubt . 
significance (Doan, p. 1247 ; Dyer, pp. 206-208; Crites, 1678, 1767). 
But the evidence clearly shows that, prior to 1903, the.“ Lamont 
seep ” was thought by several persons to be an indication of oil, and | 


that such belief in its significance was reasonable. 


_ One well had been drilled in the Elk Hills prior to 1903. “This 
was drilled at the eastern end of the hills i in the northeast corner of 
Sec. i Wi 381.8, R. 24 E., M. D. B. & M., and is referred to. in the 


~ ectinony, as the « Hoy Well. ” Tt was drilled i in 1901 by the Western ae 
Union. Oil and Development Company, the members of which inm- 
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cluded B. EF. Hoy, who was not called as a witness, and F. D. Lowe, — Sa 


who was called by the Government. The ppoinorers: had, apparently, 
planned to drill to a depth of 1,200 feet, but after the well had 
reached 560 feet, financial difficulties. led to the cessation of opera-— 
_ tions (Lowe, pp. 89-90). The well struck a small amount of gas, 
which was subsequently used to run a cooking stove in the camp 
_ (Allison, pp. 13-14; Lowe, p. 90; McMurdo, p. 482). Drops of oil 
_ were found on the bit of the aril, but it is anlikely that it was any-_ 
thing but lubricating oil used for drilling. 
The claimants contend that the gas found in the Hoy well was 
“marsh gas” rather than petroleum gas. These two sorts of gas 


are similar chemically, in that marsh gas is composed of methane, _ 


which is the principal constituent of petroleum gas. Marsh gas . 
comes from decayed vegetable matter and is not an indication of 
_ the proximity of oil. It is now known that gas is frequently found 
in the Elk Hills at depths less than 500 feet. “Pack, supra, at p. 1643 _ 
McLaughlin, Natural Gas Development in the Elk Hills, Summary | 
of Operation of California Oil Fields, p. 5 (May 1919). But such 
- knowledge was not available in 1903, and the question would have 
been determined largely by inference from the surroundings. The © 
well was situated in a sort of small valley in the Hills, but was 500 
- feet above the adjacent countryside. The climate is arid, and vege- 
tation is extremely scanty. In view of these factors it would have 
been reasonable to conclude that the gas in the Hoy well could not 
have come from decayed. vegetable matter and that it was petroleum — 
gas. The amount of gas obtained, however, was small, and the dis- 
covery did not attract much attention at that time, although one — 
witness did then consider it an oil indication, and the Los Angeles 
‘Herald of October 80, 1901, commented on Os discovery ead: 


_— p. 482; U.S. Ex. 7D). 


Known Compmions VIEWED In. THE Ligut or GEOLOGICAL Kxowzenen 
IN 1903 , 


Tie cgidenes and inferences upon which the Government peble. 
_ gists base their conclusion that it could have been determined in 
1903 that the Elk Hills were valuable for oil may be stated very. 
briefly. Their conclusion is based upon the proposition that it could — 


have been determined, by a competent geologist, from conditions  — 
_ observable and knowledge available in 1908, that: (1) the Monterey 


shale is the source of oil in western Kern County; (2) the Santa 
Margarita, Etchegoin, and perhaps parts of the Tulare constitute 
a suitable reservoir for oil produced in the underlying Monterey. 

shale; (3) the Tulare is a formation sufficiently impermeable to 


imprison the oil and prevent its escape from the reservoir below; 
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(4) the source ‘aa reservoir ‘strata ‘continue ‘from their oe 7 


along the Temblors and underlie the ‘Tulare exposed in the Elk 
| Hills; (5) oil tends to accumulate 1 in anticlines and the Elk Hills 
is an anticline; and (6) the reservoir strata would be found in the 
~ Elk Hills at a depth within reach of the drill. 


(1) Source Rock 


The presence in the Coast Range of thick layers of shale heavily 
impregnated with bitumens was noted and discussed as long ago as - 
1855 by Dr. John B. Trask, the first State Geologist of California. . 
Trask, Geology of Coast Range, California: Doc. No. 14, Cal. Sen., 
pp. 24,25, 28 (1855); see also W. B. Phipps, Exploration and Sur- 
 veys tor a Railroad from the Mississippi River to the Pacific Ocean, 
vol. V, part 2, pp. 178,189 (1857). By 1865 this shale was recog- 


_ nized as oil bearing and as a possible source of commercial deposits 


of petroleum. J.D. Whitney, Geological Survey of California, vol. 
I, pp. 116-118 (1865). A year later they were said to be the source 
. of oil in Los Angeles County. E. Frignet, Coup d’oeil.sur la Con- 
stitution Geologique et Miniere de la Californie et de Territoires 
Voisins: Bul. 23, Soc. Geol. de France, p. 357 (1866). And in 1894. 
it was stated in a publication of the Geological Survey that the — 


_. diatomaceous shales were the probable source of most of the oil of 


California. A.C, Lawson, Report 1893-94, U.S. G.S., p.178. An _ 
article written in 1897 = Dr..H. W. Fairbanks. states that the © 
bituminous shales were laid down under the ocean and are composed. 
partly of the remains of microscopic animals, the decomposition 

- of which produced the. oil. Fairbanks, Outline of the Geology of | 
~ California: vol. LXXIV, Mining and Scientific Press, p, 218 (1897). | 
He also stated these. analee to be the “main source of the oil and — 
_ asphaltum which is so widely distributed through the Coast Ranges.” 
_ Fairbanks, Geology of a Portion of the Southern Coast Ranges: 
The J panna of Geology, p. 562 (1898). McMillan, a geologist 
called by the claimants, who examined the Elk Hills prior to 1908, 


7 testified that he. knew in 1900 or 1901 that the Monterey shales 


constituted “the principal source of oil, by. chemical reaction.” 
(McMillan, p. 49.) The current belief of most geologists with re- 
spect to the origin of oil in the Coast Range is not significantly 
different from that of Fairbanks, and is well stated by Pack: 


The chief reservoirs of: petroleum in the Sunset-Midway district are the 
feebly consolidated sandy beds of the McKittrick group, but the petroleum 
is believed to have originated not in these beds but in the fine-grained beds _ 
of organic origin that make up so large a part. of the Maricopa shale and. of 
the upper portion of the. Vaqueros formation. in certain parts of the region. | 


These fine-grained. beds are chiefly the: so-called. diatomaceous shales, which © - 


~ are. aac ‘in. lar ge part. of the remains of. minute plants: and animals— 
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diatoms. id foraminifers—and it is from the decomposition ei alteration of — 
these organisms that the petroleum now found in the Sunset-Midway field — 
results. In parts of the region the organic material contained originally in — 
the fine -grained beds appears to be not so much the remains of diatoms as 
of larger terrestrial vegetation, and it is probable that part of the petroleum » 
7 has been formed by the alteration of this coarser vegetal material. But in 
any case it ‘seems clear that the ultimate source of the petroleum is the 
organic mater ial originally contained in these: beds. 

There is nothing new or Startling in the theory that the petroleum in. Cali- 
fornia has been formed from the organic material contained in the diatomaceous 
shales, for those shales. have long been epneaered the source of the oil Arnos 
supra, ‘at p. 70). | : 

_ All doubts on this question have not “a been aot ‘See W. A. 
‘English, Geology and Oil Resources of the Puente Hills Region, 
U.S. G.S., pp. 69-71 (1926). But it is clear that for many years — 
before and atiet 1903 it was generally believed that the prac. 


shales constituted a. source of petroleum. 
(2, 3) Reservoir and Cap Rock Series 


It was well known long prior to 1903 that the mere presence of 
oil-producing strata is not alone sufficient to bring about commercial 
a deposits of petroleum. There must also be present some sort of res- 
 ervoir rock, with pores or interstices of sufficiently large dimensions 
to permit the movement of oil through them; and this rock must _ 
_ bear a stratigraphic relation to the source rode such as will permit — 
the movement of oil out of the latter and into the former. In addi- © 
tion, there must be some sort of cover over the reservoir series to pre-- 


vent oil from escaping and being dissipated over the surface of the 


earth. Sometimes the oil itself may coagulate and seal the surface 
openings, but it is preferable to find some comparatively impervious 
rock stratum overlying the reservoir series. These basic principles 
_ of oil accumulation were established well before the end of the nine- 
teenth century. Edward Orten, Preliminary Report upon Petro- 
~ leum‘and Infiammable Gas: Geol. Surv. of Ohio, pp. 9-15" (1886) ; a 
-1..C. White, Petroleum and Natural Gas: W. Va. Geol. ‘Surv., pp. 
178-79 (1889); W. J. McGee, Rock Gas and Related: Bitumens: ‘Lith: 


-. Ann. Rep. U. 8. G. S:, p. 604 (1890) ; George I. Adams, Principles . 


| Controlling the Geologic Deposition of the Hydrocarbons: 83 Trans. 
Am. Inst. Min. Eng,, p. 842 (1908) ; J. D. Whitney, se De ae a 
Charles L. Brace, The New West, p. 298 (1869). a 
The pores in the sandstone and the interstices between the con- _ 
glomerates contained in the Santa Margarita, Etchegoin, and parts _ 
| of the Tulare, are well adapted to serve as a.reservoir for oil; and _ 
this was certainly known prior to 1903, since oil was actually Gone 
produced from these strata at McKittrick, Midway, and Sunset. The 
shales of the Tulare are sufficiently permeable to constitute a cap 
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: sek series ; and this likewise was ie oa since most. of the seopages 
occurred in sand strata and since wells were actually . druled through | 


_ Tulare to. underlying oil sands. 


® Presence of Source Rock fa Reservoir Series Beneath the Elk Hills. 


_ While. it is now known, from the. logs of wells dritled in the Blk = 
Hills since’ 1908, that the shales of the Monterey series and the sand- 
_ stones, shales, and conglomerates of the Etchegoin underlie the Hills, 


‘there are no:outcrops. of these strata in the Hills which would in 1903 — 


have disclosed their presence. Nevertheless, all the Government 
geologists testified that a competent geologist in 1903 could have | 
determined that these strata extend out into the San Joaquin’ Valley 
from the Temblors; and underlie both the Buena Vista. and Elk 
_ Hills. To understand this conclusion it is necessary to consider 7 
their analysis of the geological history of this region. _ | | 
The historical evidence was. developed in more detail by Dr. Tol- 


man-than by any other witness. To him, careful study of the sur- . 


face of the region discloses “a definite history of marine invasion, — 
of deposition of thick marine sediments, of uplift of the earth, the 
folding of the strata, of withdrawal of the sea, of readvance and 
_ extensive deposition of sands, and further oes All of this history _ 
can be read by. any competent geologist” ae OI a (Tolman, De, 
119). Dr. Tolman went on. to state in more. detail that it is clear 
from the diatomaceous character of the Monterey. shales that. they 


were: deposited in. deep water, and that it is equally clear from the 


deposition. of the shale on. both sides of the San Joaquin Valley that 
the whole valley was once the floor of a great bay or arm of the 
ocean whose eastern shore was the base of the Sierra Nevada Moun- 


tains. The area which is now the Temblor range was subjected to 


great pressure, which lifted it. above the water level and caused its 
present folded and faulted condition. The waters then withdrew, | 
and-erosion set in, which accounts for the consistent unconformity 

between the diatomaceous shales and the overlying strata. Then — 
the ocean readvanced, turned the valley into a great bay, and ex- 
tensive deposition of sands occurred. A gradual uplift of the valley — 
floor, and the resurgence of more recent uplifts, such as the Elk | 


Hills, followed. The water in the valley changed from ocean salt 
to brackish, and gathered in lakes. The Tulare was deposited on — 


the floors. of these lakes and, perhaps, subaerially. Its general ‘cOn- | 

formity with the gic a shows uaet no one pees: of ¢ erosion. in- 
— tervened between the two. - ee 
‘The geologists who testified: for ics damian did not: cael : 
- dispute thé conclusion that it: could’ have been determined in 1903 
that. the Money. shale, at some. level, underlies: the Elk Hills. 


142 DECISIONS OF THE DEPARTMENT OF THE-INTERIOR [Vol 


_ Cunningham did suggest that the exposures of shale on the eastern 
side of the San Joaquin Valley are thin, and that it could not be 
told in advance of drilling that the shales would be sufficiently thick 
under the Hills to produce commercial oil (Cunningham, p. 4802). 
The exposure of diatomaceous shale at Poso Creek, near the Kern 
River field is, however, of small extent, and Cunningham’ S testimony | 


~ does not ale it clear that the general ihikness: ot the gerles 1S 


| substantially ‘reduced.. As Dr. Mather suggested, the prolific oil 
- production at the Kern River field is a strong indication that the — 
shales are adequately thick at that point. And-Dr..Tolman pointed 


: out that in 1903 it was generally believed, as a result of the Chal- 


_ lenger Expedition, that diatomaceous sediments were. formed in the. 
deep sea, and that a geologist of that time would have thought the 


maximum thickness of the Monterey shales to HevelOP out in the 


valley away from the Temblors. 

Cunningham alone of the geologists seems to: have preery the 
presence, determinable in 1908, of sands in the Elk Hills of a texture 
suitable for a reservoir. The only reason he gave for this doubt was 
that sand is not ordinarily found at a depth greater than 100 fath- 


~ . oms, and the possibility that the area now comprised in the Elk Hills 


was at a greater. depth during the period of sand deposition (Cun- 
ningham, pp. 4306-4807).. He admitted, however, that a gradual 
subsidence of the water, with a consequently qaiocalody shore line, 
would lead to the. deposition. of sands over a wide area. Professor 
Tolman then pointed out that sand had been found prior to 1903 at 
depths as great as 900 fathoms in the Gulf of California, and that 
sands might be expected at a greater depth in a bay, particularly one 
into which rivers from high land empty, than on open shores (Tol- 
man, on rebuttal, pp. 53-56). Professor Mather thought that the ir- 
roaulatiey of bedding in the rocks showed that the currents were 
-strong and the water shallow, and that sands would easily wash out to 
a distance of ten miles from the shore (Mather, p. 54). In addition, 
he relied upon the Buena Vista “ ‘blow-out ” as evidence of continuity 
of the reservoir series at least to that point, and stated that even | 
the absence of Etchegoin and Santa Margarita would not worry — 
him, since the sand lenses in the Tulare should serve. adequately as 
a reservoir. The preponderance of the geological testimony supports © 
the Government’s contention that. the presence of source rock and | 
- reservoir series beneath the Elk Hills was determinable in 1903. | 
_ Evidence. of. actual knowledge of. this condition is not plentiful: _ 
~W. L. Watts, of the California State Mining Bureau, in publica- — 
- tions dated 1894 and 1900, did express the belief that porous strata . 
bearing gas and oil underlay the San: Joaquin Valley. Watts, Gas 
and Petroleum Yielding Formations of the Central Valley of Cali-. 
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a Sonia Bull. No. 8, Cal. State Min. Bur.,. pp. 20-91, 68-69 (1894) 5 


Watts, Oil and Gas Yielding Formation of: California, Bull. No. 19, | 


Cal. State Min. Bur., pp. 109-110:(1900). There is also ‘in evidence . 


a rough sketch of the structure of the lower part of the San Joaquin 
Valley made by E. T. Dumble, chief geologist of the Southern Pacific 


~ Railroad in 1902.. This map was sent by Dumble, with a letter dated o | 


September 11, 1902, to Josiah Owen, a field geologist in the employ 


of the railr oad, to assist. the latter: in an:examination of the oil : 


lands around | “McKittrick. -Dumble’s sketch shows both a. cross- — 


| _ section taken from McKittrick to Kern, and’ a: horseshoe-like repre- oa 
sentation of the lower end of the San J oaquin Valley. Despite its 


Jack of detail, it clearly shows a stratum of sand, and two under-. 
lying strata. of shale: underlying: the whole ims from McKittrick | 
to Kern. - ; 
An article by Marius Duvall’ suipliahad in 1901 ay engieites 
the author’s belief in the continuity under the San Joaquin Valley 
of the oil-bearing strata. Duvall, The Oil Fields of Kern Co., ~ 
California : vee 1, N ational Oil | Report 3 No. 25, 6 en 26, 

| 1901). | 

© The Anticlinal Theory 


Despite contrary contentions by the claimants, the evidence clearly | 
shows that many leading geologists, prior to 1903, both in Cali- 
fornia and elsewhere, subscribed to. the anticlinal theory of the 
accumulation of oil. The essence of this theory i is that the pressure 
of ground water, which is heavier than oil, causes the latter. to 
migrate in an upward direction. - When the oil meets an impervious 
rock stratum it will accumulate under pressure; and, if the stratum | 
is tilted, the oil will move laterally and upward beneath the in- 
clined ianider surface of the impermeable rock until escape in that | 
direction, too, is cut off. A doubly plunging anticline such as the 
Elk Hills, with an apex from which the strata slope downwards in 
all directions, is, as Dr. Mather testified, an or structure to trap = 
oil beneath the crest (Mather, p. 28). 

Professor Tolman made a very careful study of ne geological 
literature published before 1903, with an eye to determining the 
extent to which the anticlinal theory was then accepted (U.S. Exs. 
AJ, AK). The extracts by him show the development and gradual - 
acceptance of the theory after its initial statement in 1860. H. D. 
Rogers, On the Distribution and Probable Origin of. Petroleum, or 
~ Rock Oil, of Western Penna., New York, and Ohio: Vol. 4, Pr. Phil. 


Soe. of Glasgow, No. -2, p.- 356 (1860); T. S. Hunt, Notes on the 


History of Petroleum or Rock Oil: Smithsonian Report, pp: 825-26 
(1861); T. S. Hunt, Contributions to. the Chemical and Geological 
—s of Bitumens and of Pyroschists or Bituminous Shales, 35 he” 
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- Am. J our. of Se. and Arts., 2d Series, p. 170 (1863) . T. S. Hunt, 


On Petroleum Proceedings of the Am. Assoc. Advance. Sci., p. 29 
(1867); E. B. Andrews, Petroleum in its Geological Relations, 49 
Am. Jour. Sci., 2d Series, p. 38 (1866) ; J. S. Newberry, Prospectus 
of the Neff Petroleum. Co., pp. 18-19 (1866); C. A. Ashburner, ~ 
Geology of Natural Gas: ‘Am. Mfr. and Iron World, pp. 7, 9, (April 

-. 1886); I. E. White, The Anticlinal Theory of Natural Gas: Am. 


Mfr. and Tron World, p. 11, 13. (April 1886); ‘W. Kennedy, Report 


on Grimes, Brazos, and Robertaori Counties: Ann, Rep. Texas Geol. 


Surv., p. “437 (1892) I. C. White, Petroleum and Natural Gas, Vol. | 


I, W. Va. Geol. Surv., pp. 175~180, 181, 182 (1899) ; Edward. Orton, 
Prslimiary: Report: upon. Petroleum and Inflammable Gas: Geol. 
‘Surv. of Ohio, pp. 9-15 (1886); Edward Orton, The Origin and 
Accumulation of Petroleum and Natural Gas: Vol. VI, Geol. Surv. 
of Ohio, pp. 84-96. (1888); W.'.J. McGee, Rock Gas and Related 
Bitumens: 11th Ann. Rep. U. S. G. S., pp. 603-605. (1890) ; Hans 
Hofer, The Geology of Petroleum: 1st Int. Pet. Cong. in Paris, pp. 
46-47 (1900); G. I: Adams, Principles Controlling the Geologic 
Deposition of the Hydrocarbons: Vol. XX XIII, Tran. Am. Inst. 
Min. Eng., pp. 342-343 (1903). There were, indeed, those who 
questioned the theory. J. P. Lesley, The Geology of the Oil Regions — 
of Warren, Venango, Clarion, and Butler Counties: Report III, 
2d Geol. Surv. ‘of Penna., p. XVI (1880). Opposition did qualify 
the theory. and caution its exponents, but Dr. Tolman testified that 
he had discovered 1 no serious controversial article later than 1890 
(Tolman, p. 21). | 7 | 
Most of the peblbatats mentioned above were easterners, and were 
speaking with particular reference to the oil fields of Pennsylvania, 
Ohio, Indiana, and West Virginia. | But the application. of the anti- 
clinal theory to the California oil fields, different in structure and 
_ appearance as they were from those in the East, was recognized by 
California geologists prior to 1903. J. Dz Whitney, Geology, Vol. 
I, Geol. Surv. of Cal., p. WW (1865) ; H. W. Fairbanks, Some Notes 
on the Petroleum Deposits of California: Vol. LX XVIII, No. 20 
Min. and Sci. Press, Pp. 533 (1899) ; ALS. Cooper, Genesis of Petro- 
leum and Asphaltum j in California: Cal. ‘State Min. Bur. Bull. No. 
| 16, pp: 8,9, 19-23, 86-87 (1898) ; California. Oil Fields, San Fran- 
Cisco Chronicle, p. 6c, December 81, 1899; G. HH. Eldridge, The Petro- 
leurn Fields of California: Bull. No. 213, U.S.G.8. -) D- 821 (1908) ; : 
E. W. Claypole, Notes on Petroleum | in California: ‘Vol. XXVH, | 
Am. Geologist, pp. 156-57 (1901). | 7 
The correspondence between Owen. and Dumble, beginning i in 1902, | 
shows their appreciation of the importance’ of anticlines in the search 
3 for oil (U. 8. Exs. 10-A, 10-K, 10-J ae MeMillan and Brown were 
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~ both cpoarcnily relying on the anticlinal theory when they examined 
the Elk Hills before 1903, as both rejected them because ‘they did 
not find any evidence of Buch a structure (McMillan, p. 18; Brown, 

pp. 4272, 4975). And the testimony of Whittier indicates that at 
least some of the operators were aware of the importance of anti-. 


— chines. True, Whittier had not then any belief in areas barren of - 


seepages, but he stated the essentials of the anticlinal theory when, 
in answer to the question whether he understood In 1902. or 1908 
- what an anticline was, he replied : | 

. "Yes, we had learned. to believe that the syncline, being a “low “pact of the 
formation, would be filed full of water and drive the oil to the high parts of 


the ground, which would be the anticline, and naturally we would: look ‘th 
_the higher territory next to the seepage to find oil. (Whittier, p. 335.) 


(6) Depth of the Ol 


» Three Government geologists attempted to give reasoned estimates 
of the depth at which oil might have been expected, in 1908, to be 
encountered under Section 86 in the Elk Hills. Their methods by 
no means coincided. Dr. Fairbanks estimated that’ the diatomaceous 
shales would be found between 3,400 and 4,000 feet beneath the 
surface. He arrived at this figure by taking the thickness of the 
overlying strata along the Temblors.as 1,400 feet, adding -therete 
3,000 feet to allow for the thickening of these strata out under the ~ 
. valley, and subtracting 800 to 1,000 feet of estimated erosion on the 
crest of the Elk Hills (Fairbanks, p. 118). Dr. Fairbanks believed 
that oil would migrate vertically upward through the porous strata, 
placed the probable depth at which oil would be found at 3,000 feet, 
and stated that he had so concluded in 19 and would have so con- — 
cluded in 1908 (Fairbanks, p. 47). 
Dr. Mather proceeded to his estimate by gauging the dip of reser- a 


- voir strata exposed southeast of McKittrick and six miles west of | 


- Section 86. Projecting this dip toward. Section 36, he stated that 
a 1908 geologist would have expected to reach the reservoir seriés at 


a depth somewhere between 2,000 and 4,000 feet: below the. surface of | . aes 
Section 36 (Mather, p. 56). The difficulty of gauging the dip at the 
- exposures with precision he thought would prevent any closer esti- 


mate, And he did not venture to say ‘where ° phel 1 the reservoir series. ) 


oe the oil would ‘be struck, 


Dr. Tolman’s ee of the repion was anich more sieiente b, 


He expressed himself as: ‘dissatisfied with any result: obtained by the — 


“projection of dips, on the ground that structures buried under the 
_ alluvium of the valley between the exposures and the Elk Hills might: 

vitiate the projection, and he therefore set about the: determination | 

of some key horizon from which vertical ineasurements smight be made | 
. g0688—s6—vol 510" : 
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(Tolman, p. 123). In the course of making his geological map of — 
the region he discovered and plotted various reef. beds of marly 

limestone in the Tulare, which outcrop in the Elk and Buena Vista 
Hills along the Temblors and at McKittrick. By making. a litho- 
| logical study of these beds and adjacent strata he concluded that the 
zone in which they lie constitutes a definite geological horizon. From 
_ exposures at McKittrick he calculated that the lowest key bed is 
separated from the top of the Etchegoin by 1,000 feet of cap rock, and 
from other outcrops on the slope of the Temblors in the Midway | 
district he found a thickness of 1,000 feet between the lowermost 
cand uppermost key beds. On the northern flank of the Elk Hills 
north of Section 36 he discovered an outcrop of .a marl bed which he 
concluded to be the uppermost of the horizon. This bed, if projected 
over the crest of the Hills, would come about 500 feet aloes the surface 
_.of Section 36, wherefore ‘De Tolman concluded that, from erosion or 
other cause, 500. of the 2,000 feet which separate the uppermost key | 
“bed from the Etchegoin is absent at Section 36, and that the reservoir. 
‘series would be encountered at a depth of 1 500 feet. He stated that 


- | Oil might be expected to occur somewhere in the Etchegoin series, but 


did not estimate how far below the 1 9500- foot level it would: be found 


—{Tolman, pp. 184-41). 


The methods used by Government besiege in maine figs esti- 
‘mates were subjected to severe criticism by Cunningham. He testi- 
‘fied that unconforthities between the strata, as well as the hidden . 
-structures in the valley referred to by Dr. Tolman, would render 
highly uncertain any estimates based upon the projection of the dips. 
_ “He concluded that Dr. Tolman’s estimate based upon key horizons was 
-.of no value, because it depended upon an identification of the top- | 
‘most: bed exposed at McKittrick with that exposed. on the Temblors 
and. that i in the Elk Hills; and he did not believe such eeceecn 
“possible (Cunningham, pp. 4296-4300, 4320). "-: 

When Dr. Tolman testified in rebuttal he considerably aualiaiea 
his original statements. He decided that there was not 1,000 feet of 
-cap rock between the lowest reef bed and the Etchegoin, but, on the 
other hand, that this 1,000 feet also contained reef beds, cee down 
‘to the contact with the Etchegoin. ‘This, however, did not alter his 
-estimate of the depth of the: Etchegoin, as the topmost reef bed was 
still estimated by him to be 2,000 feet above the reservoir series, 
~ “He admitted that recent geological mapping shows the marl bed: in 

the Elk Hills, from which he measured, to be present on the very 
-crest..of the Hills, and that his projection of it 500 feet above: the 
crest. was erroneous. The error adds 500 feet to. (Dr. Tolman’s 8 
.estimate of the depth of the Etchegoin.. - __ 3 

In. determining the depth to which. oil wells scald be drilled in 
1903, it is important to distinguish between: those in the eastern and 
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those in the western oil fields. A> well had been drilled at Erie, 
; Pennsylvania, j in 1889, to a depth of 4,460 feet, and in Monroe Town- 
_ ship, Ohio, in 1894, a well was put down. 3,950 feet (Mather, p. 71; 

Ht ig) Bownocker, The Occurence and Exploitation of Petroleum and = 

Natural Gas in Ohio; Bull. No. 1, 4th series, Geol. Surv. of Ohio, 

pp. 241, 1903). But fie wells of the eastern fields did not need, as a 
general rule, to be cased to the bottom. . In California, the forma- 
tions are asually too soft to permit drilling below the casing, which — 
must be strong enough to sustain the pressure of the side walls (Def. _ 
_ Ex. 39). The difficulty with drifling deep wells in California did _ 
not lie in the mere digging of the hole, but in developing casing — 
_ stout enough to sustain its own weight, and not part. when strung 

to great depth. - 

But while no wells cased to the bottom had been driven as deep. 
as those mentioned above, such wells had penetrated far below the 
depths of 800 to. 1,500 feet at which most of the production in 
California was coming. In Jackson Township, Ohio, a fully cased 
well drilled in. 1902 was 9.449 feet deep. (Bownocker, supra, at p. 
278.) A cased water well in Galveston in 1892 was sunk to 3,070 feet. 
_J. A. Singley, Preliminary Report on the Artesian Wells of the Gulf 
Coastal Shore, 4th Ann. Rep. Geol. Surv. of Texas, pp. 87-95 (1892); 
_ Hayes and Kennedy, Oil Fields of the Texas-Louisiana. Gulf Coastal 
Plain: Bull. 212 U. 8. G. S., pp. 45-48 (1902. And in California, — 


at the Fullerton Field, in January 1903, a cased well was producing ae 
~ ol at a depth of 2,000 teak and another was down 2 00 feet and was > 


being driven deeper (Def. Ex. 39). The evidence places the prob- 
able maximum depth which ceuld be reached by a) in Cali- 
fornia in 1903 at 3,000 feet. 


Commercial oil was ultimately siscoversd under Soc0n 36 at&t 
depth of about 2,500 feet. But the evidence does not show that a 
competent peslonise could have determined in 1903 that oil, if it ' 


existed, would be found at a depth of 3,000 feet or less. Dr. Mather a 
testified that the reservoir series might have been thought to be as — 

— deep as 4,000 feet, and Dr. Fairbanks’ estimate of 3,000 feet to oil is 

at the pated fai of reachable depth, and is based upon a calcula- 


tion of the presence of the diatomaceous shale at a depth of 3,400 to — 


4,000 feet.» There were, indeed, several factors which might have led — 
a geologist, in 1903, to think the oil to be reachable. The gas blow- 
out in the Buena. Vista Hills, the “Lamont Seep ”, if he -believed it 
~ to be such, in the Elk Hills, the gas in the Hoy well, and the presence — 


of seeps and the discovery. of. él in a well on the so-called “ McKit- 


trick Front”, which was recognized by Owen, Arnold and John- 


son, and Pack as.a continuation of the Elk. Hills structure to the — 7 


northwest of the railroad, all favored such a belief, as did the prob-» | 
_ ability that me waters of the bay which once overlay the San Joa- 
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quin Valley were Rat extremely deep (Mather, p. BA). It also is 
significant that Arnold and Johnson, who surveyed the area before 
1910, estimated the depth of oil in the Elk Hills at the crest at 900 
to 1,400 feet, basing this upon a stated thickness of the “ McKittrick 


~ Formation. the strata overlying the diatomaceous shale—of 1,500 | 


to 2,000 feet. (Arnold and Johnson, supra, pp. 209-10.) The register 
in his opinion laid great stress upon Pack’s estimate of the total 
thickness of the McKittrick formation at 5,400 to 6,000 feet (Reg. 
Dec. p. 12). But Pack thought the total thickness of strata clearly. 
identifiable as Tulare to be but 2,300 feet, recognized that oil might.. 
be found well above the bottom of the ichegoin, and placed the 


strata exposed in the center of the Hills as stratigraphically lower 


by 1,000 feet than those on the. edge of the Hulls, or supra, pp. 
44, 163. | 
The conclusion which it: seems most re to draw from the record 
is that, while observable conditions provided a sufficient basis in 1903 
for a rensonable belief that oil, if present, was at a depth then drill- 
able, no such determination ale be made with any certainty, and a. 
belief that the oil was out of reach also would not have been. unrea- 
sonable. It is true, as the register said, that no one knew how deep 
the oil sands lay until they were disclosed by the drill. This, of 
course, is the almost invariable situation in unproven territory. An 
_ unexpected thickness of the strata. overlying the 011 horizon is one of 
the most ordinary and usual hazards of oil mining. But that a com- 
petent geologist in 1903 might reasonably have determined that the: 
possibilities that oil was in reach were: great enough to gusty, drill- 
ing, there can be little doubt. Lo 
There is, however, no evidence that any geologist sO aay ed any~’ 
one prior to 1908, or that anyone had made a careful effort to gauge: 
the depth of oil in the Hills prior to the survey by Arnold. and 
‘Johnson, All the record. discloses’ in this particular is that several 
persons declined or decided ,not to: drill in the Elk Hills because 
they thought that the oil, if it was there, was deep, and this depth. 
would add both to the uncertainty and the expense of the under- 
| ae (Sarnow, P. 325 ; pe PP 344, 3538, 869).. : 


_ PosstBriiTrEs. Sramssep BY THE ; Cuaranre’ Gxoxocisrs _ - 


The preceding discussion fairly. states: the affirmative case made: 
out by the Government geologists. On- cross- examination and. 
through their own experts, the claimants sought to develop several. 
possibilities which would have prevented the occurrence of commer- 
cially producible oil in the Hills, even though all of the conditions. 
contended for by the Government were pene 7ye of these De 


bilities require beans — 
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may Intervening Formations - 


; Sate claimants have vigorously. contended throughout. (hiss pro- 
aa that, while the Monterey shales and the reservoir series are 
known to be in contact along the Temblors and at McKittrick, there 
is no evidence:that they remain in contact out under the San Joaquin 
; Valley, and particularly under the Elk Hills. A formation inter- 
vening between the diatomaceous shales and the reservoir beds, they _ 


“ss argue, would tend to prevent the migration of the oil out of the 


shales and into the reservoir series, and might tend to eliminate 


_ from the. underlying strata an anticline present in those above. And 


the claimants assert that a competent geologist could, in 1903, have 
_ determined the possibility that such’ a | formation Is Present in the 
Elk Hills. 


Both Dr. Mather aad. Dr. Tolman admitted tee the conditions an 


observable in 1903 did not utterly exclude the chance of such an in-— 
tervening stratum (Mather, p. 94; Tolman, pp. 242-44)... But while 
they recognized the possibility, neither thought it strong enough to 
have led a geologist, in 1903, to believe the occurrence at all prob- 
able. Dr. Tolman relied on the exposure of source rock in contact _ 
with the reservoir series at McKittrick, and thought this sufficiently 
close to the Elk-Hills to make extremely unlikely the presence of an 
intervening stratum under them (Tolman, p. 244). Dr. Mather. 
thought the interstratification of source and reservoir beds observ- 
able along the Temblors looked in the same direction (Mather, pp. 
98-99). Dr. Tolman further stated that, even if such a formation 
were present, he would not expect it to spread over a large enough 
area to shut off all access of the oil to the Elk Hills anticline, and 
that lateral and vertical migration would circumvent the hypotheti- 
cal barrier (Tolman, pp. 242, 245-46). 

| Cunningham. testified that the diatomaceous shales and the reser- 
voir beds are not in contact in the Elk Hills (Cunningham, p. 4856). 
His conclusion was based upon cores taken from a well drilled by the 
Standard Oil Company 1 in 1928 to.a depth of over 8,300 feet. This 
well is situated in Sec. 31, T. 20 S., BR. 25 E., M. D. B. & M., one 
mile west of the extreme eastern tip « of the Elk Hills, at an slogation | 
of about 400 feet above the valley. Cunningham stated that this 
well struck the Monterey shale over 8,300 feet below the surface, and > 


that a stratum of nonorganic, hard Sluc shale 2,600 feet. thick inter- . 


venes between. the Monterey ‘shales and the Etchegoin. ~The blue — 
shale he thought to be a completely effective barrier to the migra-_ 


_ tion of oil from the diatomaceous shale to the Etchegoin. He fur- 


ther stated that a well drilled in the extreme western end. of: the | 


ou ‘Hills by the railroad, in Section 14, T. 80.8., R. 29 E., M. D.B.& M,, 


to a depth of 4,200 feet, countered blue shale near the bottom: _ 
savas ai PP. 4356-68, 437%, ere _ 
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_ Cunningham’s testimony was supplemented by Mr. G.-C. Gester, 
chief geologist for the Standard Oil Company, who testified that — 
_ the blue shale referred to by Cunningham i is overlain by about 3,000 
feet of less compact blue shale carrying lentils of sand, which Belongs 
_ to the Etchegoin series, but underlies the Etchegoin sands from which — 
oil is produced. He agreed with a statement in a publication by © 
W. A. English that this upper blue shale, which contains artesian 
water and gas, makes it. unlikely that the oil found in the Elk Hills 
| originated | in the Monterey shale. English, Geology and Oil Re- | 


sources of the Puente Hills Region, Southern California: U.S. G. S. 


Bull. No. 768, pp. 69-71 (1926). He was not sure whether the blue 
shale encountered in the well by the railroad cut belonged to the 
upper or the lower series (Gester, pp. 4462-65, 4557-63). | 

Whether these: formations actually soneuiats a barrier to the mi- 
gration of oil upward into the Etchegoin, and whether the Monterey 
shales are the source of the oil produced in the Elk Hills, is a highly — 
speculative issue. The lower blue shale has been certainly identified 
only at the extreme eastern end of the Hills, and it is not: present im: 
the Buena Vista Hills or at McKittrick. There is no evidence from. 
which the dip of the stratum can be gauged. Dr. Tolman, when 
called in rebuttal, doubted whether it extended under the whole area 
of the Hills, and stated that, even if it did, it would be brittle and: 
lable to be faulted, that faults are known to exist in the Elk Hills, 
and that these faults might well provide an avenue of escape for oil.. 
He doubted, apparently, that the upper blue shale was impermeable, 
and his testimony with respect to faults would apply equally to the 
upper. stratum, According to English, with whom Gester agreed, 
the upper stratum cannot be wholly impermeable, for it contains gas. 
and water, and some lenses of sand. Moreover, according to the 
claimants’ witnesses oil also must be present in the upper blue shale. 
The total thickness of both of the “barrier formations” in the deep: 
well is 5,600 feet: This would bring the top of the upper blue shale 
2,800 feat below the surface, and oil is said to be present in the well 
at a depth of 3,300 feet (Gester, p. 4563; Cunningham, p. 4481). The 
claimants have not suggested any possible source of oil other than the. 
diatomaceous shale, and abundant oil.is present. : 

But the queen whether these blue shales are a banee to oil 
_ migration is irrelevant. They were not discovered until more than | 
” twenty years after the date of the survey. They are relevant solely — 
with respect to the unknown adverse possibilities which should have 
been considered in 1903-in estimating the oil value of the Elk Hills. 

Cunningham alone testified that the existence of the lower stratum. 
of blue shale could have been determined i in 1903. This. determina- 
| tion, he stated, could have been made “by an examination of the. 
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. aioe along Reef Ridge, outside the limits of this area ” between. 


- McKittrick and Coalinga (Cunningham, p. 4436). Gester also stated. 


that. similar blue shales outcrop south of Coalinga, which lies over. 
40 miles to the northwest of McKittrick. Tolman thought. it abso- 
 -lutely impossible that the presence of the blue shale in the Elk Hills. 


. could have been predicted. The outcrops. known as the Reef Ridge _ 
opposite the Kettleman Hills, he said, have never been definitely 


_ classified as to formation. They are found over 50 miles to the north- 


west in a. different series, and he therefore thought projection under a | 


the Elk Hills impossible, particularly in the absence of any exposure. 
_ for miles on all sides of the Hills (Tolman, on rebuttal, pp. 106, 107).. 


There is nothing substantial in the record. indicnting that. the 


existence of the beds of blue shale in the Elk Hills could have been. 
- determined in 1903. But, as has been stated, both Dr. Tolman and 
Dr. Mather acknowledged the possibility that some barrier ‘might. 
exist. Neither thought it suiliciently pores to discourage oo 
tion of the Hills. | 

The fear of a barrier formation. ‘said not have been: a very 


— substantial obstacle in 1908. If a geologist had then examined such — 


a possibility, he would have found no suggestion of the existence of | 
a barrier for miles around the Hills; he would have found _ 
the ‘Etchegoin. and source rock in contact at McKittrick; he 

would have seen seeps and an oil well on an extension of the ie 


ture under consideration; and he might reasonably have given Ween _ 


to the gas blowout in the Buena Vista Hills, the “ Lamont seep ”, and. 
the discovery of gas'in the Hoy well. Watts, who apparently appre- 
ciated the fact of unconformity between the source rock and the over- 
_ lying- reservoir series, in his discussion of oil possibilities throughout 
the lower San Joaquin Valley, does not seem to have been troubled — 
by fears of unexposed barriers. (Watts, supra, Bull. No. 19, Cal. 
State Min. Bur., p. 107.) Likewise, Arnold and Johnson gave no 

weight to such a ‘possibility. The upshot of the debate is that, while — 


a geologist in 1903 might reasonably have feared the possible exist. 


ence of a barrier to oil migration, this possibility was one of the usual — 


hazards of operating in unproven territory, and was not in itself a 


hazard sufficiently serlous to pScouraee a favorable estimate of the | 
oil value of the Se | 2% 


(2) Absence of Water. From the Structures 


‘The. anticlinal theory, resting as it does upon the tendency of water a 


5 to cause oil to migrate in an upward direction, postulates the exist- | 
ence in. and around the structure of enough water to exert this up- 


ward pressure.. In the absence of water, oil may descend and be o. 


found i in synclines. The possibility that lack of water In bee asnis 2 
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strata might cause the crest of the Elk Hills anticline. to he: barren: a 


—of oil was recognized by. several of the geological witnesses as a | 


possibility of which account would have had to be taken:in-1908 
_ (Tolman, pp. 259-60; Veatch, p. 64; ‘Cunningham, p. 4811). An _ 


article published in 1911, which alan upon earlier publications of | 
the United States Goalogical: Survey, states broadly that,.“since it — 


is uncertain whether or not the rocks of the California ail fields are 


saturated with water it is doubtful if the anticlinal theory applies 
* #& * Marius R. Campbell, Origin and Accumulation of Oil, 


*) 6 Economic Geology, p..888 (1911). The earlier publications, how- — 


ever, were written with reference to two. particular oil fields, and : 


2 aks no such statement with reference to California oil. fields in 


general. One of them states that some water is present in the field 
discussed, and that where it.is present, the anticlinal. theory “ seems: 
to hold good.” ‘The other states that, despite the absence of water, 
the oil tends to rise, probably bacalice of the gas found in associa-— 
tion. with it. Arnold and Anderson, Preliminary. Report on the 
Coalinga Oil District, Bull. No. 357 U.S. G. S., pp. 70-71 (1908) ; 
Arnold and Anderson, Geology and Oil Resources of the Santa Maria 
Oil District, Bull. No. 322 U. §. G.S., pp. 72-78 (1907). : 
There is no evidence that lack of water in the strata sufficient to 
force oil into the Elk Hills anticline was considered or would have 
been considered a serious possibility in 1908.. Most of the oil fields 
then discovered were developed in connection with anticlines. 
Eldridge, Petroleum Fields. of California, Bull. No. 213 U. 8. G. S., 
p. 821 (1903). Abundant water had been struck by wells drilled in. 
the San Joaquin. Valley. and some by wells in the Midway Valley.. 
Like many of the adverse possibilities raised by the claimants, lack 
of water is one of the usual hazards. of: beara on anticlines | in un- 
eee territory. ca de oe ae 
| ‘Tue Importance OF Guiotosy IN 1903 


| ore contesting the importance of the genlowicale case cma i. : 
- the Government, ‘the claimants introduced testimony intended to 
show that oil operators in California i in 1903 paid little attention to 
geology and geologists, and would not have. proceeded to. determine - 
the oil .value of Section 36 in accordance with the principles set 


- forth by the Governinent geologists. This testimony tended to show _ 
that operators uniformly drilled near seepages and: on sharp folds, ae 


; ‘that it was believed that salt water would prevent the recovery of 
oil below sea level, that drilling operations in western Kern County 


consequently had ees restricted before 1903 to a narrow belt of | 


- production along the Temblors and at McKittrick, and that it was 
‘believed the oil sands | a pinched out ” ” or turned to water below the 
| ication | 23 
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iS This contelition:- of course, raises the legal question Se the 
mineral character of land must. be known. to or knowable by a 
skilled geologist or by an average operator. in order to meet the 
standard laid down by the Supreme Court in United States v.. 
Southern. Pacific Co., 251 U. 8S. 1 (1919). For the argument, a 
valid, does not impugn. the correctness of the. principles set forth: 


i by the Government geologists, but shows that operations were not. _ : 


- actually carried on with an eye to those principles. | This eae issue: 
. un be discussed below in some detail. oe - 
_ With reference to the facts underlying the cladmartts’ contentiots, 
the evidence shows that, while seepages were regarded as of the | 
utmost importance, and little drilling was done except where they 


were. located, and while most drilling was done on sharp folds, : 


neither of these factors was considered absolutely. essential. In 1903 
the largest oil field in the State—that at Kern River—was on a 
horizon the slope of which is barely perceptible, and seven prospect: 
wells, one of which had encountered a large amount of gas, had 
been drilled in the Kettleman Hills, a gentle structure lying about 50: 
miles to the north of the Elk Hills, upon which there are no seep- 
ages. Watts, Oil and Gas Yielding Formations of California: Bull. 
No. 19, Cal. State Min. Bur., pp. 135-36 (1900) ; Arnold and Ander- 
son, Geology and Oil Resources of the Coalinga District: Bull. No. 
398, U. S. G. S., p. 282 (1910). Nor was a depth below sea level 
invariably concidered fatal, for oil was being produced from wells 
drilled in the ocean at Summerland, and from wells inland at Fuller- 
ton at. depths well below sea level. It probably is true that most. oil 
operators in western Kern County had made no attempt at a: Be0~ 
logical projection from the. ‘Temblors or McKittrick out into the | 
valley, and that they doubted the continuity of the oil sands toward — 
_theeast. But that there were some who saw the possibility of a wider 
- belt is. shown by the drilling on the McKittrick front, the Hoy well, 
the Aroostock. well in the Buena Vista Hills, and by the e few wells. | 
which had been drilled out on “the flat.” — | 


- Geologists unquestionably played a smaller part: In the course of -_ 


| development of the California oil fields in 1908 than they have 


over the past 10 or 15 years. Commercial exploitation of those | 


fields was then still in its early stages. The enormous market for — 
petroleum ultimately provided by the automobile was then virtually 
nonexistent. _Many of the pioneers in the oil business were new 
to the field and those who followed them relied largely on the expe- 
‘Tience of their predecessors, rather than on professional consultants.. 
But the position taken by the claimants that geologists were uni- | 
formly ridiculed and regarded as a species of witch doctor and that | 
| no one relied on their advice, cannot be maintained. Geologists. 
had not infrequently been employed to survey various fields in Cal-_ 
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ifornia before 1903. The larger companies in Sasticulak’s seem. to 


| E have relied upon them. Thus the Southern Pacific already was — 
7 relying on Dumble and Owen in the reservation of its granted lands 


and in its indemnity selections. And the evidence of the claimants’ — 
‘own witnesses brought out that the Standard Oil Company had sent 

a geologist: named Starke to Sunset for several months in 1905 or 
1906 (Gorden, p. ais Other oil experts referred to by the claim- 
ants as “ geologists” had been in the region near McKittrick at an _ 
earlier date. McMillan worked there for the Pacific Improvement | 

Co. in 1902. (McMillan, p. 6; Doan, p. 1946). E. Call Brown, who 
‘testified for the claimants in the present proceedings, examined the © 
western end of Kern County for an oil man named W. H. H. Hart 

in 19038 (Brown, p. 4266). He was apparently a subordinate of a 
Professor Bailey of the University of Chicago, who was in charge 
of the mission (Brown, p. 4237). ©. F. Lufkin, whose training 
does not appear, but who was employed as a ‘professional evaluator 
of oil property by the Standard Oil Company, examined the Mc- 
Kittrick, Sunset, and Midway fields in 1902 and 1903. It is impos- 
sible to ponds. in the face of this evidence, that geology was of no. 
importance to ail men and that geologists were disregarded. The 
ordinary. operator may or may not have paid little attention, but the 
larger companies employed geologists and. Telied to some extent 
upon their opinions. oe 


/Acruat Kxownevce OF Minuras. CHARACTER OF THE Bux Hs 


ides of das and tis consequent death. of many persons whose 
‘testimony would have been illuminating have sadly beclouded the true 
facts with reference to the extent to which the mineral character of 
the Elk Hills actually was known or believed in prior to 1908. It 
is doubtful whether any person. competent to do so had made a de- 
tailed geological examination of the Hills before that time; and cer- 
tainly no such person. has testified in this case or left a record of his 
conclusions. It is proposed here to state briefly the evidence upon 
which the Government ey relies i in order to show. actual | knowl- 
7 ei or r belief. _* 2 
| 7_ @ Wary, Lamont, and. Blodgett 


| ‘The belief of ass witnesses in the mone Sata of the Elk Hills | 
was based upon their discovery of the “Lamont seep” heretofore 
discussed. Wagy, who was a farmer and contract teamster, found — 
this exposure in 1899 while driving some mules across the Hills. He 
took a. sample to H. A. Blodgett, of the firm of Jewett and Blodgett. 
In 1899 and for several. years thereafter this firm was considered a_ 
- pioneer and principal operator in the western Kern fields. Pledeel 
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a gave the sample to W. E. Youle, upon. whom the rn relied largely : 


for advice in ‘drilling matters, and. who was regarded as a practical 


oil expert (Blodgett, pp. 184, 186; Meacham, p. 189; Jordan, p. 
1926). Youle, who had died before the hearings, is. tated to have 
_. tested the inaterial ; but the results obtained by him are not disclosed. 
; Later, Wagy took him to examine the exposure, and it is testified by 
both: Charles Youle, his son, and ‘Wagy that the elder Youle was 
ie enthusiastic over the outlook ” (Wagy, p. 1475 Youle, pp. 222, 300). 
Tn consequence, Wagy, Blodgett, and others formed the Wagont Z 


. Company. and located some fifty sections of land in the Hills.. C. W. 


Lamont, one of the. locators, was employed to reside on the claims. fe 
Some assessment work was done; but it is not clear that any sub-_ 


‘stantial amount of money was expended, and the parties relocated — re 


every two years so that failure to do the requisite amount of work 

would not cause the claims to lapse. No drilling operations were | 
ever undertaken, and eventually, in 1907 or thereabouts, the claims 
lapsed on account of failure to relocate. 

The sincerity of Wagy’s belief in the oil value of the Elk Hills 
is, as stated by the register, unquestionable. Its reasonableness 1s 
more open to doubt. He relied solely on the “Lamont, seep” as a. 
_ basis: for his belief (Wagy, p. 172). He was not then an oil man 
and is not shown to have known anything about structure or. the 
theory of oil accumulation. Indeed, of the group, Youle, upon whom 
the others apparently relied, alone seems to have had more compe- 
tence than a layman, and the extent of his belief in the Hills is diffi- 
cult to gauge. It may be inferred, however, that he believed them 
to be worthy of location with a view toward oil development, since 
it is ‘otherwise difficult’ to see why he and the others should have 
taken the time and trouble to record and post locations and. to main- 
tain Lamont Upon the premises. . 


(2) Colon F, Whittier 


Whittier started-in the oil business in Los Angeles in 1897, and 

' worked for several years as a tool dresser and driller. He went 
to Kern County in 1900, and became interested 1 in two small oil com- 
‘panies. He spent some time looking over the country for places to 
drill, and was also called for advice by the people who were drilling - 


SB the Avoostoek: well in the Buena Vista Hills. Although he was never | 


* in the Elk Hills until long after 1903, he had looked at them when 


“passing by either end and had decided that they constituted an anti: 


 -clinal structure: He also understood something of the significance — 
of such structures to the petroleum. geologist. He considered locat- 


ing in the Hills, but was unable to interest his brother Max, an 


active operator, i in them, ae lameness deterred him fr om. undertak- , 
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ing the locations himigelt. He thought the oil, if ere was any,. would 
be deep, and evidently did not contemplate een drilling ; ‘but. 
he did testify that the Hills had sufficient oil value “to justify de- 
_ velopment. I thought at that time there was oil in there somewhere ” 
(Whittier, p. 349). Counsel for the Government failed to develop the 
basis of Whittier’s belief. It may be inferred that he was depending 
on a projection of strata from the Temblors, hoping for “ lenses” 
higher than the projected depth, and giving mee to the anticlinal 
structure (Whittier, ] Pp. 337-844). a | 


(3) Other Giveament Witnesses 


“Two. athe witnesses besides those interested i In the Wagont Com- 
| pany were impressed by the “ Lamont seep ” and made locations on 
the strength of it (Sarnow, pp. 328, 325; Sylvester, pp. 387, 389, 

896). E. W. McCutchen made some losstionk in 1908, although 
he apparently did-not find the “Lamont seep” until 1907 (Mc- 
Cutchen, pp. 292, 297, 301, 306). F. D. Lowe, who located in. the 
Hills in 1901, cna whe. invested some money in the Hoy well, ap- 
parently ealied on the judgment of B. F. Hoy, who was not a wit- 
--nhess, and the grounds of whose belief in the success of the venture 

are not in evidence. .With the possible exception of Sarnow, none 

of these witnesses demonstrated any special competence to form a, 
judgment, and Sarnow did not admit to anything more than a belief 

that there might be oil at an excessive depth. | 


(4) Publications _ 


The most interesting publication introduced by the Government 
is an article from the Los Angeles Sunday Times of February 16, 
1902, entitled “ Geology and Geography of Kern County and Adja- 
cent Oil Fields—A Geologist’s Opinion”, by F. C. Grimes. This 
article expresses the opinion that the San Joaquin Valley was at. 
one time an arm of the sea of which the eastern coast was the Sierra 
Nevadas, and that the oil in the valley has come from the marine — 
| vegetable deposits laid down on the ocean floor, and has accumulated 
in the sands under impervious coverings of aay or shale. It recog-. 
nizes the importance of “ folds ” in locating oil, and amply displays _ 


ia) thorough and; accurate erasp, on the part of its author, of the 


scientific and practical knowledge and principles then current con- — 
cerning the. accumulation, location, and mining of petroleum. Ac- 

companying the article is a map of the lower end of the San J oaquin | 

Valley, on which the area covered by then developed oil fields is 
indicated, and also an area designated by the author as “ probable 
oil fields. ” This latter belt’ rims the southern end of the valley, 
extending out some distance into the flat, and clearly includes the 
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area ‘occupied by the Elk Hills, as. well as the regions where the | 
‘Buena Vista, Wheeler Ridge, Belridge, Lost Hills, Kettleman Hills, 4 
__ .Round Mountain, and Poso fields were subsequently brought in. The — 

article recognizes the possibility that the oil might be beyond reach 
of the drill in some parts of this area, and that the oil. sands, i in other — 
parts, m might thin out and render production. unprofitable. But this 


is treated, clearly enough, as one of the normal hazards of oil pros- — 


| -pecting not sufficient. either. to preclude drilling in the delineated. 

areas or to detract from: their designated character as “probable oil 

| fields.’ ” Also, there is nothing to indicate that Grimes believed there 
was any greater. danger of encountering the difficulties to which he 
refers in the Elk Hills than in any other part of the area. On the 


contrary, he recognizes the influence of folds on the accumulation of 


oil and expresses the belief that the percentage of error in drilling 7 
-for oil need not be very great where the stratifications are exposed in 
folds.. Also, he refers to the fact that the formations flatten out 
away from the seepages and rise again “in another range of hills 
into another short fold ”, thus referring specifically to the outlying 
hills flanking the valley ‘of which Elk Hills is the chief and most 
notable example. Indeed, the chief objections to the article as evl- 
dence in the Government’s favor. are that it nowhere discusses speci- 
ally the then unnamed region later to become known .as the Elk 
Hills, and that the statements in the article were not. supplemented 
by a “personal examination. of its author. on the witness stand. By 
not calling Grimes to testify at the hearings, the Government on the. 
one hand deprived the claimants of an opportunity to cross-examine ~ 
him, and on the other hand itself failed to establish the precise extent 
of. i actual knowledge concerning the Elk Hills in general and . 
Section 36 in particular and-the precise basis of his belief in their 
character as oil lands. However, the article was written and pub-— 
lished at a time when litigation concerning the oil character of the 
Jands was neither pending nor in contemplation. It plainly was in- 
tended as an unbiased scientific discussion of the oil possibilities of 
the lands in the western part of Kern County. Its contents suffi- — 
ciently. reflect adequate scholastic attainments on the part of ‘its 
author. and warrant the inference that the accompanying map. was 
‘drawn: in accordance with the scientific principles discussed in. the 


.. article. The discussion, moreover, ‘indicates that Grimes personally — 


visited the region and to some extent examined its. oil possibilities. 


- This, as is amply clear onthe basis of other evidence in the. record, — _ 


he hardly. could have done without passing at least around part of 


a the Elk Hills and observing their general structure. In view of these : —— 
7 reasonably inferable. facts, Tam convinced, that Grimes had sufficient = 


. “Reason: to > conclude, a as BB, did, ane the a area covered ee Bik ey oa = 
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- sisted of “ probable oil fields.” The article likewise makes clear that — 
by “ probable oil fields ”, the author meant fields where, sub} ect to the 
usual hazards of oil prospecting, the discovery of oil in paying quan- 
tities was sufficiently probable to justify the expenditures necessarily 
incident to .commercial development. Consequently, while there is 
| nothing to show that Grimes:had in any way centered special atten- 
tion on the Elk Hills, the article does show that the deductions sub- 
sequently drawn by the Government geologists from the history of 
- the region had, in large part, been made before 1908, and that some- 
one who had examined the region, made those deductions, published 
his views and designated the territory in question as. probable oil 
lands as early as February 16, 1902, in a newspaper. of general ie 
culation in the city of Los Angeles. 
_ A short article in the Los Angeles Herald for een 30, 1901, 


| concerning the Hoy well is not significant except as it indicates that. — 


_ Hoy, Lowe, and the members of the Wagont Company were influ-. 
enced by the McKittrick front, where the Sea Breeze well had found 


| : oil. The article clearly treats the Elk Hills as part of a “ rouge of, 


sand hills ” which includes the McKittrick front. 

An article printed in the National Oil Reporter of December 26 a - 
1901, entitled “ The Oil Fields of Kern County, California,” by Marius. 
Duval, recognized the marine history of the San Joaquin Valley, 
— and stad: that operations to that date had touched only the rim of 

the oil basin and that oil would eventually be produced from the 
foothills and well in toward the center of the valley. This is in. 
line with Watts’ view earlier expressed that deep borings in the 


- valley lands of Kern County would be quite likely to penetrate 


~ gas-ylelding and possibly. oil- -yielding strata.” Watts, supra, Bull. 
No. 8, Cal. State Min. Bur., p. 21 (1894). Neither of these’ state- 


“ments is evidence of actual ‘knowledge of the oil character of the ~ 
Elk Hills ine particular, but a belief is shown that the lands, or 


which the: Hills form a part, 3 in the fatare one prove valuable 
7 for oul. 
eS ‘Tas Mavons? Pwrrrion oF 1899 


“This petition was circulated in aie latter part. af 1899, and the, 
| suspension from disposition based upon it was ordered February: 
28, 1900. The petition set forth that many lands in various counties — 
of Southern California were essentially mineral in character, and 
should be withdrawn. from agricultural entry. It refers to oil- and. 
tar springs and asphaltum beds found in the region. Upon a blue- | 
print map which accompanied the petition is plotted the area for 


which suspension was requested. This area covers several town--  ~ 
ships east and north of Bakersfield in the. Kern River. region, anda: — 


vast stretch of verity: ewe up the western side of the San 
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J oaquin ayaliey ame Suse to Merced County: Tt ‘pelndied all but: 
the eastern end of the Elk Hills, and all of the Buena Vista and — 
Kettleman Hills. The map and petition show that Grimes’ vision | 
of a wide belt of productive territory on the west side of the valley, 
and of an expansion of the Kern River field, was shared by many 


others. The signers of the petition included Taineral claimants and 


persons from any other occupations. Clearly the framers of the — 
petition were “ oil-minded ” enough to foresee exténsive development : 


of oil operations in the surrounding country, and intelligent enough 


to ascertain most of the ESEEUORY which future operations were to 
_ prove ee , 


Tas DUEE Survey | 


| at 36 and other sections in the southern part ‘of T. 30. Ds 
RB. 23 E., M. D. B. & M.,; were surveyed 3 in November and December 
1901, by James M. Dice whose name was subsequently changed to 
Dewey. In his. general desctiption of the land, returned with: his 
plat and field notes, he stated that the town was in the Midway 

‘Mineral District, and that the surveys of the ground showed “a 
geological ney with, asphaltum exudations, that is repanded 
by experts as an almost sure indication of the presence of. valuable 
petroleum deposits.” He returned all the land which he surveyed’ | 
as mineral in character, and attached a list of all mineral claimants. 
Dewey was associated . with and financed by John A. Benson, a 
real estate dealer who gave much attention to sale of indemnity 
school lands selected:-in lieu of mineral sections. He therefore: had 
a clear interest in obtaining mineral returns on newly surveyed 
sections, in order that he might colorably offer them as mineral base 
lands. The testimony shows that Dewey’s field notes were sent to 
Benson’s office to be typed and edited. Dewey himself was a man 
of small literary ability, and he testified that he spent little time 
going. over the notes after they. were sent back to him from: Benson’s 
office. Benson’s reputation was somewhat doubtful, and- there was . 
~ abundant opportunity to alter the notes. Whether Dewey. would 
have. countenanced changes is a ‘matter of conjecture. : 
“Dewey had: absolutely .no training as a geologist or experience in | 
‘the oil business, and he ‘was in no way competent to form a judgment — 


of the oil value of the Elk Hills. Were there no suspicion. of fraud 2 
: involved, his statement would not be entitled to much weight. When, © 


in. addition, the general description refers to nonexistent asphaltum: ap 
_ exudations; is written in a style not. even remotely resembling Dewey’s.. ~ 


coe and the ao emanates from the office of a man ‘on questionable sl 


| as mineral, the only fair’ conclusion is toi give ‘the mineral return no 
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evidential weight on the issue of the cherpdes of the icone Tt hodid 
be noted, however, that the questionable character of the return was 
not clear on its thee and that one properly examining the title of 
Section 36 would be certain: to encounter it in the records and. would — 
not be justified i in rejecting it without some further inquiry. Whether © 
its existence therefore was sufficient to put the claimants and their 
| predecessors i in title on notice of the possible mineral character of the 
land, and what significance properly should be attached to such notice, 
may be left. _ later consideration. — | 


‘Ta Cae Letrer 


On June 25, 1909, Carman, after he and his associates had made . 
some. locations in the Elk Hills, but before he had acquired any 
interest in Section 36, wrote a letter to the Attorney General of the 
United States intended to persuade him. to institute suits. to cancel. 
patents granted to the Southern Pacific Company in 1904 covering — 
lands in the Elk Hills, some of which adjoin Section 86.° Carman ap- 
parently believed that, should the patents be canceled, he would ob- 
tain, by virtue of his. locations, a right to the land superior to that 
of.other claimants. This letter. which was written the same day that 
gas was discovered in the Buena Vista Hills, reads in part. as follows: 


DesR Siz: An association of: gentlemen, ten in number, have appointed. me 
their attorney .and agent. to investigate the validity. of the title of certain lands © 
in the western part of Kern. County, Califor nia. - These parties located this land 
-for various minerals, ineluding petroleum. ‘The lands are situated on the axis 
of a well-marked anticlinal fold, which thas attracted the attention of: ‘petroleum 
prospectors ‘for the past :ten years. -It-is-in the vicinity of an-oil field that has 
“been producing for more than that period, and has always. been considered well 
-within the oil belt. 

In 1901 -and 1902 two wells were: drilled on, fie axis of this fold at points 
about five ‘miles apart.. Each of them struck some :petroleum. Jn. 1901 the 
lands in question were located for petroleum. by parties who spent -$8;000.00 
‘in surveying (the land-was unsurveyed by the U. S.) in. ‘properly monumenting, 
building a road and.camp.: The amount. of this expenditure is .merely cited 
-to show. that these swere -not merely random locations made by parties who 
; attached no particular value to their. claims. These claims expired in two 

years, and the territory was. again located in 1908. During the life of this 
‘latter set of claims, the Southern ‘Pacific ‘Ry.. obtained a. ‘patent ‘to the terri- 
_ tory'in question. -At-that time, and for some years previous, it-was generally — 
“known by oil men -to .be highly . desirable | territory, and. by. oi] men. oper ating 
in adjacent -fields this. anticlinal fold Was well. known and. considered to bo 
‘valuable oil territory. * ie rn 

: Acting: for my. friends, who have located the Santo: hereinafter. described, ez 
and. who have found - ‘that. the railroad: holds’ a patent to the. same, I make. 
the claim that | the -land - WES). well known -to: be of mineral -character ‘at-and . 
before ‘the: time the patents: were granted,. and that circumstances. were such 
cthat. the railroad. presumably . knew of. this fact. I wish to. emphasize the . 
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fact. that no. oil deveiputene whatever has. :taken: place: alone: this:. anticlinal 


fold, or: in. the vicinity, since the date of patent that would ‘cause. the land | 


in. question to be. considered of any. more yalue now than at that time, In 
other wor ds, the value of the territory for oil is based solely upon consider ations 
which ere known at. the date ‘mentioned, and, ‘nothing poe occurred since. “to 
enhance the value. Ma : | 
_ : he land above cited. consists: of. the. donlowing: sections: Sections 19,;.21, :25, e 
27, 29, 33, and. 35 in. ‘Township: 80 South, R. 23. East., Sections. 31. and: 33. in 


| ‘: Township 30 South, 24 Bast. 


This letter was written. it a time. salons Geant had a alakesak 


a -interest. in having: the lands determined to have been known to be 


_ Mineral in character in 1904.. It is quite possible that his. statements 


- were colored accordingly. On the other hand, Carman would not | 


have written such a letter or made. locations. on the patented. lands - 
unless. he: thought. there. was some basis for his statements.:° His 
assertions: were too nearly. accurate to have been drawn from. thin 
air; and:-there is no sufficient reason to refuse: eredence tothe con- 
clusion, plainly. to be drawn from them, that for some time prior to 
1903, some of the oil men’ operating in: adjacent ad looked pe 
the Elk Hills as. aes oil dand. - a Bee Tae 


Tas Cuanmanre? Winwessrs | 


The: claimants: called as witnesses some 70° persons of varying eX- 
perience in the oil business, most of whom testified either that. they 
did not in 1908 or thereafter. believe the Elk Hills to be valuable 
for oil.or that they. hadi never heard’ them, talked. of as oil lands. 
Most of-them had ‘neither the experience nor the educational quali- 
fications to form a judgment on the oil value of the Hills. A few 
o them, such as McMillan and E. Call Brown, might be: ‘called — 

* practical geologists.’ ” There is no. necessity to: discuss ‘their testi- 


- mony. in detail, because ‘it is largely cumulative. One may’ draw - 


from it’ the following conclusions: (1) ‘That. miany people ie wet 


or passing through western Kern, County either had never heard — a 
the Elk: ‘Hills spoken of as oil lands before 1910, or else have. for- _ 


— gotten such: discussidns; (2) Many operators, looking for séeps near 


~ which to drill, treated the Elk Hills as valueless for oil Berane: they ; 


- found’: ‘nothing therein which they considered a seepage (38) — 
| That. many operators working i in the Temblors regarded it as doube: | 


ful whether the oil sands would be thick enough and near. enough. to ac _ 


_ the surface to make possible the recovery of oil from the Elk Hills; 
(4) That at least two “practical geologists”, Brown and. McMillan, a 
had examined the Elk Hills and had refused. to recommend ‘them. 


The record’ shows that Brown’s examination of the Elk Hills oc- 23 


curred in August 1903, uly’ sx a after his a had termi- - 
-*-20688—-36—vol, 55—=11 os = | 


162 = DECISIONS OF THE DEPARTMENT OF THE INTERIOR  [Vol. 


nated, and two years after he came to California, and lasted only 
_ two days. He made no mention of the “Lamont seep ”, and found 


_- no clear evidence of structure. One may infer from his testimony 


that, had he known of the discovery of gas in the Hoy well, and 
detected the anticline, his conclusion might have. been different 


(Brown, pp. 4272-4275). McMillan was not a satisfactory witness 


because of his advanced age and nervous condition, but he testified 


that the reason he declined to recommend the Elk a was because a 


_ he could find no anticline in them (McMillan, p. 18). , 
If the ideas and theories relied upon by many of those a los’ 
cated in the Elk Hills were insubstantial, the reasons given by those 
_ who scoffed at the idea that the Hills were oil lands were,- on the - 

_ whole, no less so. Those who were led to their conclusion Rolely by 


. the fact that there was no certain oil seepage in the Hills overlooked 


the fact, known by many before 1903, that a seepage is an important — 
clue in the search for oil, but is not eecennial where the presence of 
source, reservoir, cap rock, and a suitable structure canbe: deter- 
mined.. McMillan and Brown failed. to observe that the Hills con- 
stituted an anticline. But the anticline was there and even Cunning- » 
ham admitted that careful geological mapping would have disclosed 
this fact in 1903 (Cunningham, pp. 4408-09). The doubts based 
upon the dip of the strata and the continuity of the sands were more 
substantial. But geological: analysis of the history of the region 
should have led to the conclusion that sands underlie most of the 
San Joaquin Valley... Dumble, Watts, Grimes, and perhaps Duvall 
realized this, and theirs was the more reasonable as well as the 
correct view. The depth of the oil remained an. uncertain. matter 
until the question was. settled by the drill; but this was one. of the 
usual hazards of drilling in unproven een ane There was no rea- 
sonable basis for believing that the dip of the sands and shales con- 
tinued with no flattening whatsoever, for the cap. rock series reap- 


peared both in Buena Vista and Elk Hills, and unless the sands and 


- ghales below flatten out there would. ee had to be an enormous. 
wedge-shaped mass of unexposed rock stretching far out into the 
valley, with its edge nosing up to the Temblors.. The real danger 


was not that the dip of the source and reservoir strata would con- 
-. tinue unabated, but that the cap rock and.upper reservoir series 


| might thicken so much that the oil would be too deep to recover. — 
The geological testimony shows, however, that there was reasonable 


basis for a belief that the. depth would not. be too great, although | 


the matter remained for a long time uncertain. | | 
It cannot be said, therefore, that the eee of the canna | 
: lay witnesses: substantially eencene the evidence presented by the 

Government, It does show that many people in:the region doubted | 
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or never aeuse about. the oil value of the Elk Hills. It does not 


_ ‘show that those who did believe i in the Hills were unreasonable. 


ELC. Ryan, a, special agent of the General Land Office, was ordered . 
on December. 10, 1903, to examine the lands suspended from disposi- 
tion in 1900 asa ‘result: of the miners’ petition and report on their 
- mineral character. In reports dated January 22 and March 22, 1904, - 
Ryan recommended lifting the suspension of T. 30'S., R, 23 E. M. D:. 
B. & M., and. the township was reopened to entry: by orders oe 
- B February 11, F ‘ebruary 20, and April 5, 1904. | | 


- The Ryan. report is of no more. evidential weight. than. Duees _ 


mineral return. He was not a geologist nor a miner, and he had 
never examined any oil lands prior to 1899 (Ryan, pp. 2490, 3191). 

| Apparently. the absence of drilling operations and the fact that he 
found no seepages were sufficient to convince him of the nonmineral 
character of the Elk Hills. In addition, he interviewed a number of 
residents of western Kern County, and elied on information given by: 
them. It is: interesting to note that, after the withdrawals of 1900;. 
1901, and 1902 in California, Oregon, Louisiana, and Wyoming, “a 
sentiment against: the. withdrawals seems to have developed in thie, 
Department, and the agents sent to investigate the fields appear to: 
have reported as. nonoil land nearly every tract upon which there: 
-were no derricks.” Ball, Petroleum Withdrawals and Restorations. 
Affecting the Public Domain: Bull. 623, U. S. G. S., p. 22 (1916). 
The record bears out the register’ 5. onan that. “ the evidence of 
hoe eppeets to be of value only as to its historical character.” eet 


ira Ce Ord Surra Lerrsr - 


On Gis 26, 1910, Secretary of the Interior Ballinger | : 
the following Departmental letter to the Director o the eae . 
Survey: 


THE. ‘DIRECTOR OF ‘THE ‘Grotoaicar SURVEY : . ee oe 
. Sim: Sections 15, 21, 23, 27, 29, 33, and 35, lots 1 te 12 of See. 17, lots 3 to 14 , 
dof: See. 19, lots 1. to 12. of Sec. 25. and, the W/2 of. Sec. 25, TL 20 SR, 23 By. 
MSD: M., California, patented to the Southern Pacific Railroad December 10,. _ 
1904, and ‘the SW/4 Sec. 1, T. 80 S., .R. 23 E., patented-to the company January 9,.. 
1905, lie within | the > Units of pee withdrawal - made upon | _ Your 

recommendation. : | oe: | . 


You will please advise me as to 5 whether. your hueene is in possession “ot ¢ ‘or a 
a. mows of any. evidence: available showing that the lands in question. were known. 4% ; 
to contain deposits: of oil or other minerals at. and prior to. the dates: when Soe" 


fag patents issued to the railroad: company: Inasmuch’ ’ ‘as. the’. ‘six-year ‘period! - 


prescribed. by statut te for instituting suits for the vacation of Patents. will soon = 
expire, the matter should be made special for ESDOEE: ae 

Very. respectfully = | . ores yo, ses 
RA. Bae Secretary. — 
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Director George Otis Smith replied.on November 5, 1910, as follows: 


“The HonoraBin THE SuCREPARY. OF THE INTERIOR: 7 co 
.. Sir: In reply. to your letter of October 26, 1910, with: ‘eenen. to. ‘Sections 15; 
21, 23, 27, 29,.38, and 35, lots 1 to 12 of Sec. 1, lots 3 to 14. of Sec. 19, lots 1 a 
12 of, Sec. 25 and. the w/e. of Sec. 25, T. 30, , R. 23 Bi, M.. D. M., California, 
: patented to the Southern Pacific Railr oad ene 10, 1964, and. the Sw/4 of | 
7 Sec. 1, of the same township, patented. to the company J anuary 9. 1905, in which 
‘you: request advice as to’ whether ‘this office is in possession of: or knows’ of: any | 
savailable evidence showing that the lands in question were known to. contain | 
deposits of oil. or other. minerals. at or prior to the aa when patents, issued to 
ithe railroad company : | : ? 3 
Although these lands lie in extr emely pr omising cil ‘territory yy the Immediate 


| area in which they. are situated. was virtually unprospected as late as 1908. 


‘a report by W.. DL. Watts issued in 1900 (Oil and Gag Yielding Formations 5s 
‘California, California State Mining Bureau Bul. #19, pps. 125-131), the town- 
sship: ‘in which’ these lands lie is very. definitely not included in the list. of town- 
ships. compr ising | the. McKittrick and Temblor oil districts, although the ‘town: 
ship to the west and the township to the south are both included... 
Ina report published in 1904 by Lewis E. Aubury, State Mineralogist (Pro- 
‘duction and Use of Petroleum in California, Cal. ‘State Mining Bureau Bul. 
#32, p. 41), this. township is not shown on the maps of oil territory. — 

The geologic conditions — in this township: are very similar, in- fact almost 
‘identical with those in. the. McKittrick district in the next. township - to. the 
west, but. the ouly indication- known. to this office that, these lands might have 
been consider ed of any possible mineral yalue is. shown in a ‘report published 
‘in’ 1894 by W. L. Watts, (The Gas: and. Petroleum Yielding Formations ‘of the. 
‘Central Valley of California, Cal. State Mining Bureau Bul.. #38). In this | 
report. Sections 25, and 36 of T. 80 °8., R. 22 E., as well as other. lands in ‘the 
‘same township, are shown to; be covered. by asphalt. ‘locations of the Standard 
Asphalt Company. » These two. sections are only. a short distance from some 
of the lands in question. | : 

Although these lands are ‘iigtnastiGaAbly: Oil: finde, this office does not know 
of any evidence which ‘would be’ of value. in canceling patent. 

Very: Beene TONY 


| | 7 | GEO. Ons Sieree, Director. . 
‘While ihe mies lay. eet emphasis upon. ‘this letter, and re- 

| gard it asa finding that the Elk Hills were not known to be mineral © 
- in character in 1904, the importance of the letter is not obvious. 
“The Director ‘neither denied nor affirmed the known mineral char- | 
acter of the Hills as of that: date. He stated merely that the Survey — 
did ‘not know of any evidence which would be of value in establish- 
ing that they were then known to be mineral. No detailed examina- 
tion of the Elk Hills had been made by the Geological Survey prior 
| to that of Arnold and Johnson beginning i in 1907. There is no reason 
why the Survey should have been in possession. of any evidence bear- 
- ing: on the known character of the Hills in 1904, and the. Secretary’ S. 
_ inquiry,.was, answered so soon as to preclude the possibility that any 
careful investigation, beyond the records of the Survey and available 
publications, was ‘made after the letter was received. The letter has 


no evidential weight } in this. case. 
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Tan Navan Rnsenve Hannes OF 1916 


2. TA 1916 « eae he were held: before: the Conmites, on Pablié 
Lands. of the United States Senate concerning a- bill (HY R. 406) 
to. regulate, the exploration and. disposition. of public lands valuable, -_ 


a for coal, oil,. gas, and certain other minerals, 


2 ‘Oficials of the Navy Department: took an. active oe in. co | 

7 hearings in order ‘to protect their interests in. the naval. petroleum. 
_ reserves. Many oil men and oil companies who had located claims:. 
-prior to the withdrawals: of 1908 and ensuing. years, but who had — 


a made no discovery until after the withdrawals, were endeavoring: ee 


— to obtain inclusion in the bill of a provision protecting these loca-- 
. tions, particularly locations situated’ in Naval Reserve No. 2, which: » 
| sichided: much. land in the Buena Vista Hills. The oil men were,. 


therefore, anxious to establish that Naval Reserve No. 1, in the Blk. | - 


Hills, constitizted a good reserve, and that Reserve No..2 did not. 
In the course of these hearings Mr, E; B. Latham, former con-- 

| sulting geologist of the Santa Fe Railroad, appeared before the: 
committee to testify as an expert. My. Latham expressed the 
opinion that the Elk Hills did not constitute a suitable naval reserve, 
and contained no commercial oil. He further stated that gas.and. - 
a little oil were present, but that the sands were only two inches. 
_ thick, and. that. phoreror the amount of oil recoverable was very 
small. His estimate of the thickness of the sands was based, appar- 
: ently, upon a theory that the sands in that region are wedge- shaped. 
being 40 to 90 feet thick at the Temblors, and six to eight feet thick. 
in the Buena Vista Hills, with the narrow y end ot the “wedge under 
the Elk Hills. | 

The claimants Jean heavily upon Mr. Latham's s testimony, and. 
regard it as showing that, as late as 1916, the Hills were not known: 
oll lands, They also stress Secretary Daniels” refusal of an offer: 
by the Standard Oil Company to deed to the Government the Sec- 
tion 86 here in question in return for an agreement by the Govern-. 
ment not to contest the locations 3 in ‘Reserve No.2. With respect to 
the latter consideration, there is no evidence that Secretary Daniels. 
had any personal Inowledge of the Elk Hills; aud, even if he had. 
his failure to agree to such a trade is thoreushly understandable, | 


as the value: of the lands in the - contested. claims was enormous.. — 
With respect. to Mr. Latham’s opinion, the report of the hearings. aS se 


| shows. that, he was sharply contradicted by Mr. R. Ww. Pa ck of the 
Geological Survey, who stated that Mr. Latham had underestimated’ 
the. thickness of the oil- -bearing zone in the Temblors and the. Buena: ‘ 


Vista Hills. Pack regarded the wells of the Associated Oil Company . “igs © 


in the Elk Hills as proof of their oil value. His opinion was but- 
tressed a that of Mr. nie A. Williams, Chief of the Petroleum. Divie a 
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sion of the Bureau of Mines, who estimated tae Naval Reais No. 1 


contained 128,800,000 barrels. of oil, Mr. Williams had been chief 


- geologist of the: Nasosinted Oil Company at the time that company 
‘drilled three productive wells in the Elk Hills, and must have been 


dn possession of the information disclosed by the drilling of those — 


wells. The basis of Mr. Latham’s conclusion with respect to the 


‘sands-is not apparent, and his testimony is. fully. overcome by the. . 


acces of Williams and Pack. 


“ABSENCE OF Dri.iine Heanaes 


“The. decisions of both the register and the Commissioner appear | 
‘to have been influenced by the fact, greatly emphasized by, the 
claimants, that no drilling (except the Hoy well) was done in the 


2 Elk Hills until 1910, ather the discovery of gas and oil in the Buena ae 


“Vista Hills. It dhenctors: becomes pertinent to inquire ‘into the — 


_-extent to which this circumstance evidences lack of knowledge of the 


oil character of the Elk Hills, and the extent to which the failure 
- +to drill may be attributable to other factors. In making this in- — 
 squiry, reference will be had not merely to the evidence in the record — 
- ibut also to facts published. in scientific periodicals, textbooks, and 
_. -official records: and publications, of eee ees notice propery a 
may be taken. . : 

In 1897 McKittrick and Buneet? were the only provetl. ‘cil fields 7 
in Kern County. Although both of these fields had produced as- 
phaltum and heavy oil since 1890, their combined production formed 


lo appreciable fraction of the total oil production of California, 


which in that year was nearly 2,000,000 barrels, worth a little over 
$1 0a barrel. Two-thirds of this amount came from the fields. in 
Los Angeles County, and most of the remainder from Ventura and° 
- Santa Barbara Counties. In 1898 California’s production rose to 
_ two and one-quarter million barrels, of which. Kern County produced 
only 10,000 or less than 0.5 percent. In 1899 the State produced © 
over 2 640 ,000 barrels, of which some 15,000 come from Kern County. 
— During chess three years the price of. si remained at. approximately 
$1 a barrel, and well over a halt of the production came from the 
- Los Aneales fields. ° | 
During the latter part of 1899, the Keon River field was opened | 
up, and in 1900 its production | had placed Kern County second among 
the oil-producing counties of California, being exceeded only by 
Los Angeles County. The production for the State rose well over. 
4,000,000 barrels, of which about 900,000, or some 20. percent, came 
ee om Kern County. The average price per barrel for the ‘State 
dropped slightly below $1, and the average. ae for Ce ca 
to less than 80. cents. : 


B) DECISIONS OF THE DEPARTMENT OF THE INTERIOR 167. ie 


1901 saw an enormous. expansion of fie? Kern River eld: The 


production for the State was. approximately doubled, and ofthis’ 


amount Kern County produced over one- -half. The average price of 


oil for the State dropped to about. 50 cents, and the price in Kern 


County was at least 20 cents lower. Total production. for the State — 


nearly doubled ; in 1902 and again in 1908, when it reached 24,882,472 
barrels. In the former year Kern. County produced. over two-thirds 
of the total supply, and in the latter year nearly three-fourths of it. 
The price per barrel of oil in Kern County was about 35 cents in 
1902 and 21 cents in 1903. By far the largest part of the oil produced 
in Kern County from 1901 to 1903 came from the Kern River field, 
its production in 1902 being over ten times as great as that of the 
McKittrick, Sunset, and Midway districts combined, and in 1903 
: about nine times as great. ae | 
Tt is clear that, prior to 1903, the , elds of veceen Kern sien te 


: had not played any significant part in the oil. history of California. cos Ss 


Pioneer operations had, indeed, been carried on since 1890, but. the 
real stimulus to devolopinene: of the region was provided by the 
- opening up of the Kern River field, and by the expansion of the _ 
petroleum market which may be said really to have started in 1899 — 


aod or 1900; Even in 1900, when many wells were drilled along the 


Temblors, lack of. Hane portation facilities crippled commercial ex- 


= ploitation. McKittrick had been connected by railroad to Bakers- | 


field in 1893, but the railroad to Sunset was not completed until the ! 


end of 1901, and was not opened to regular traffic until 1902. The | 
- enormous increase in production produced a shortage of tank: cars, 
‘which persisted for several years after 1902. The Midway field re- 
mained without any form of transportation facilities except auto- _ 
mobiles and teams until 1907, when a pipe-line connection was com- 
pleted. In 1908 the field was eoanected by railroad to Sunset. Until. 
1908, therefore, all the material for drilling in the Midway had to” 
be hanled: by teams, first from McKittrick or Bakersfield, and, after 
1901, from Sunset. No oil could-be marketed profitably ‘until 1907. 
A Pier 1908, the oil business in California entered a phase of stagna- _ 
tion which lasted until 1907. The market had not kept pace with the 
great increase in production, which continued to rise, though. not as 
rapidly as theretofore, to over 29,000,000 barrels in 1904, and over 
33,000,000 in 1905 and 1906. Dyrike this period. the average price 


per barrel: for the State dropped under 25 cents, and. oil was sold - 
in Kern County as low as 10 ‘cents, although the average price for a 


- @ year never was below: 17 or 18 cents. Toward the end of 1906 con- 
ditions began to: improve, and by. 1907 a revival of the oil business 


in the State was well under way. In 1905 and 1906 the Sunset field 


had begun to develop a market for its product as. ‘road oil, which 
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now was exploited more fully, and. with the. sople ons of Ge pipe 

linegin, 1907 and the railroad in 1908 the ened: Held rapidly as- 
sumed a position of great importance. | : 
The claimants have earnestly. contended that die decline. in ae 


price of oil which took place in 1901, and the ensuing five years of _ 


low prices, cannot be considered contributing factors in the failure — 
to drill the Elk Hills before 1910... They cite numerous publications es 
and statements of witnesses to. the effect that, despite the poor con- | 
dition of the market, wildcat operations continued to. be. carried 


on through all these years, and conclude that a low market price does _ | 
not tend. to discourage prospecting for new oil pools. To some ex- _ 


tent this. argument is well founded. The last few years have abun- 
dantly shown that low prices. do not. invariably discourage drilling. 


: But it is impossible to believe that the decline in prices in 1901 did- 
not substantially. check wildcat operations. The claimants have. 


furnished a table showing that 331 wells were drilled during ‘the — 
sixteen years from 1895 through 1910 in California counties where 
commercial oil. fields did not exist (Def, Ex, 247). But another 


table shows that 254, or over three-fourths of these wells, were | : 


drilled during. the first eight years of the period (Defendants’ Ex. 
(248). . These: ‘figures ‘s seem to. show a ae substantial decline in : 
prospecting, ‘7 as hae 
. The statistics of. re out: of drilling Fete in Kern. CiaG - 
. during the years in question lead.to the same conclusion. In 1901, © 


487 wells were completed. . This figure dropped. to 153 in 1902, rose . 
to 212. in 1903, and again dropped to 198 in 1904, 96 in 1908, and — 


— §9.in 1906, ‘Tf the number of dry holes be taken as a more accurate | 


= index of the amount of prospecting, it may be noted that in 1901 : _ 
«61 of the wells drilled were dry and that this figure likewise dropped 


~ to 24 in 1902, 26 in 1903, 3 in 1905, and zero in 1906.. The drilling - 
in the McKittrick-Midway- Sunset area followed the same course. 


In 1901, 147 wells were drilled in this region, of which 39 were dry = 


holes... ioe 1902. these figures were 71 and 18, respectively, and in _ 


1906. 
In rer to ie effect oF ae low price ee rie ce Jack of trans- 


oe portation facilities undoubtedly made. the Sunset and Midway areas 
unattractive for wildcat operations (8 Pacific Mining and Oil Re- — 


porter No. 5, page 5, January 5, 1907). William Edwards, a wit- i 


1908, 67 and 20. | oo 40 wells were drilled 3 In 1904 and eg 7 im: 


-ness- for: the ames who was an employee of. the Standard Oil | me 


Company in California at the time Section 36 was acquired, and 
who was well acquainted with the development of western Kern 


County, himself commented upon the “ slowness with which the oil 


men: were moving to acquire and to extend ” the Mi dway. Reld: - 
(awards, Dp: ribo ; | 
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“Finally, i it is a mistake to think that. during jie eee from. 1900 | 


~~ to 1909 no one discussed. or. believed in: the possibility that the lands 7 _ - 


‘in the Midway flat. and in the Buena Vista and Elk Hills were oil — 


lands. The evidentiary force of the Carman letter and of Whittier’s 7 3 
~ testimony that he-had heard many people refer to the Elk Hills as 


— “possible oil lands” has already been discussed. An. article in the 
~ Pacific Oil Reporter for February 25, 1905. states, at, page 10, that— 


em | “There is a number of. the best oil men i in’ the McKittrick field, who have been. 
oe there a long time and ‘are personaly familiar with the country; who. are paying 


a considerable amount of attention to the hills that lie to the east of McKit- 
trick, Many samples of the formation have been brought in:from that locality 
and there is: no doubt but what the surface indications justify fur ther. develop- 


' ment work in this promising | section. There is considerable . talk of a rig be- i 


ing moved into that part of the country and its operanens will be watched with - 


ure great interest by oil men generally. 


~The “ hills that. lie to the east’ of. McKittrick ” are aitioabealy 7 
the hills which have, since 1908 or thereabouts, been. known as the 
Elk Hills.’ _ 

Another significant comment; js found in David T. Day, The Pro- 
duction of Petroleum in 1909 (1911). At page 77 there is a short 
note by Ralph Arnold commenting upon the new oil fields developed 
in California in 1909. Particular attention is directed to the dis- . 
covery .of gas in the Honolulu well in the Buena Vista hills. Mr. 
Arnold then states that “no new territory was developed outside of 
the territories which havé been for a long time considered oil lands.” 

A review of the situation which obtained in the oil fields of Kern 
County from 1900 to 1910 suggests that the failure to drill the Elk 
Hills before th he later date. 1S. attributable to the following circum- 
stances: 

(1) During this’ period there wis a great abundance of possible 
oil land. . Along the whole eastern flanks of the Temblors were numer- 
‘ous surface indications of the presence of petroleum. Across the 


aoe Temblors on the Carrizo Plain, and at the southern end of the San 


Joaquin Valley, near the present Wheeler Rid ge oll field, were more 
- seepages. Judged by the standards of most operators at that time, 
all of this expanse of te erritory was preferable to the Elk Hills. 
Active seepages and outerops: of oil sand dissipated doubts concern- 


a, ing the presence of whatsoever constituted the source of oil, and of 


a reservoir stratum. ‘They. offered an. opportunity for a very close 


estimate of the depth at which the oil sands would be. struck. In the — 
- Elk Hills, on the other hand, there was no certain seepage and no 


outcrop of sands. — ‘Determination. .of their oil bearing character de- 
_ pended upon. some knowledge of the principles. governing: the accu- 
- voulation of petroleum, and some conception. of the manner in which 
| the strata which, outcrop at, the Temblors were deposited, in order i 
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to project. them out into the Valley. The depth hazard was eon 
greater. The amount of capital necessary to open them‘ up was 


~ much larger than that required. to put down a well in the virtually 


_ - proven territory along the “break” in the Temblors. Many of the — 
operators.in western Kern County were, of course, financially able _ 
to drill oil wells. But few of them had the resources to justify an 
excursion into unproved territory devoid of certain seepages or-out-_ 
crops and several miles from. existing development, when there was 
abundant territory where the hazards of drilling were not nearly 
so great. Even to such operators as may have recognized the possi- 
bility or probability that the Elk Hills contained oil, these factors. 
~Inust have been very persuasive of the desirability of drilling along 
the Temblors, where. there was abundant ery and: a minimum of 
risk, rather pee in the Elk Hills ze 
(8) In addition, there were undoubtedly many operators who dia 
not believe that oil would be found in the Elk Hills. Whether this 


disbelief arose from lack of investigation and reliance upoh an 


- uninformed general opinion, or from failure to recognize the con- 

ditions from which the probable oil value of the Hills could. be 
learned, or from a genuine belief that one of the possible hazards 
would materialize and prevent profitable exploitation, this lack of 
belief greatly. reduced the number of those who might be peas 
to drill in the Elk Hills. 

(3) Finally, for reasons already stated, it must be eoucludaa that. 
the decline in the price of oil in 1901, ana the continuation of low 
prices until 1907, coupled with the poor transportation facilities at 
McKittrick and Sunset, owing to the shortage of tank cars and the 
‘otal lack of railroad or pipe-line service in the Midway District, 
constituted a -powersuls check upon. prospecting opens from 
1902 to 1907. 

In summary, hastens, it cannot be ‘decided that the failure to 
- drill the Elk Hills before 1910 proves that the Hills were not know- — 

able or. known mineral land, or that no one reasonably believed 


them such. It does tend to dicate that. many operators either did 


not believe them to be mineral or had no opinion in the matter, and 
that there was a great deal of territory in Kern County which PES 
pester and operators thought to be preferable. | 


_ Concnusions OF Law AND Facr | 


(1) The Critical Date 


AL ee to. these proceedings apparently are ae that in 
order to prevail in this case the Government must prove the mineral © 
character of Section - 86 to have been known on January 26, 1903, 

the date when the survey was moproyed by the Commissioner of thie : 
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| Gaeet Tana Office. | In Mr. J ustice Bendes opiriion in the’ ‘anit. — * 

brought by the claimant. Standard: Oil Company to enjoin continua- 

— tion “of the. proceedings there is a statement in. accord with this - 
assumption ; ‘but the. point was. ete in. dispute nor necessary to 


a determination of the case. See West v. Standard Oil Company, = 


. 278-U..8..200, at p./208 (1929). Certainly the critical date cannot 


. be set any ‘earlier than. January 26, 1903. Even if the grant to the 
_- State of California be construed as a grant on preesenti, so that — 


; upon identification of the granted land by the survey the State’ s title 


would relate back to the date of the granting act, no title whatsoever ; 
would pass if, at. the date of approval of the survey, the land Wass: | 


-Ikmown to. be chiefly valuable for minerals. Méining CO ompany Vv. 


. Consolidated Mining Company, 102 U. S. 167 as United States | 


v. Morrison, 240.U. S. 192 (1916). 

“But it can be strongly. contended that no title paul have vested 
in the State until April 5, 1904, when the suspension of February 
28, 1900, was lifted, and that conaéqnently a showing that the land 
was known to be mineral prior to the former date would be sufficient 
forever to bar the passage of title: In view of the provisions im 


section 7 of the granting act of 1853 authorizing the State to make - 


lieu selections where. settlements. are. made upon a. sixteently or’ 


thirty-sixth section, or where such sections are reserved for. public 
uses, before the ‘survey, it is difficult, if not impossible, to eonstrue: 
the act of 1853 as a grant in praesenti. Heydenfeldt v. Daney Gold, 
etc, Co., 93 U. S. 634 (1877); see United States v. Morrison, 240 U. 8. 


192, at’ pp. 203-207 (1916); West v. Standard Oi Company, 278 — 


U.S. 200; at p. 208 (1929); Thompson v. Savidge, 110 Wash. 486, 
498, 188 Pac. 397, 401 (1920) ; State of California v. Poley & Thomas, 
4. Copp's L. O. 12 (1877) ; Larsen v. Pechierer, 1 Li. D, 401, at p. £03 


(1882).; cf. United States v. Bonners Ferry Tuner Co., 184 Fed. 


187 (C.C.N. D. Ida. 1910). But ef, Higgins v. Aouhion: 25 Calif. 
252 (1864). If the grant is in futuro, the authorities are clear that 


the sixteenth and thirty-sixth sections remain ‘subject to control and — 


disposition by Congress. If, subsequent to the granting act andi 


prior to identification of the eaten by a survey, the United States 


disposes of the lands or reserves them for public uses, so that they. 
cease to be part.of the public domain, no title to such sections passes 
to the State when the survey is approved. ‘The State must either > 
await restoration of the lands to the public domain or recoup its 


loss by means of a lieu selection. | Minnesota v. Hitchcock, 185 U. S.- 


been held to’ be true even though the grant be in praesent. Onited 


States. ex rel. New Meaico v. Ickes, 42 FF, (2d) 71 (App. D. Cc 
a State of — 38° i LD. 247 (1908) 5 ae Black ‘Hills 


Be (1902) ; United States v. Morrison, 240 U. S. 192 (1916) ; ; Hey- 3 
denfeldt v. Daney Gold, ete. Co., 98 U. S. 684. (1877 ). The same has 
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= | National Forest, 3870 L. D. 469° (1909) ; “State of Washington’ ¥ _ 
Lynam, 45 LL. D. 593 (1916). Fartherinore, section 7 of the Cali- a 


fornia granting act (10 Stat. 247) states: “That where any settle- 
_ ment, by the erection of a dwelling house or: the cultivation of any. 

“portion of the land, shall be made upon the sixteenth and. thirty- 
“sixth sections, ietors: the same shall be surveyed, or where such sec- . 


ations may Be reserved for public uses or taken by private claims, 7 | 
vother land shall be, selected by the. proper authorities of the State is 


‘in lieu thereof * * *” This provision clearly indicates the in- 
tent of Congress tae a reservation for public uses subsequent to 
‘the statute and prior to the survey would prevent immediate passage 
of title to the State of school sections included in. the reservation. 
‘Of. Sherman v. Buick, 93 U. S. 209 (1876). ne 

‘The question whether the suspension of F ebraary 8 28, 1900, was of 
‘such a nature that it would. prevent passage of. title to: the State — 
‘upon approval of the survey is not free from perplexities. At the 


ge -outset, the difficulty arises. that the intended scope and effect of the 


--guspension are not clear. The withdrawal was effected by a tele- — 
-gram from the Commissioner of the General Land: Office to the 
register. and receiver at Visalia, which merely instructed him to 


“suspend from disposition until further orders” various townships _ 


including the one in question. On its face this would seem to im- 
port a suspension of the land from all forms of appropriation under | 


2 ‘the land laws. Mr. Edward C. Finney testified before J udge Bean 


an 1912 in the case of United States v. Southern Pacific Co., 251. 


: U.S. 1 (1919) that, at the time of the withdrawal of 1900, lion - 


he was an examiner in the Mineral Division of the General Land 
Office, he and other employees of the General Land Office conceived — 
the effect of the withdrawal to be a suspension of the. lands from. 

all-forms of disposition, including mineral entry.. “Transcript of | 


| - Record, U. S. District Ct. $.-D. Cal. N. D D., pp. 2370-71, But, the 
* petition: to the Secretary and the Commissioner, which led to the | 


withdrawal, prayed only that the lands “be withdrawn from entry © 
As agricultural lands” (U. S. Ex, 7-H). A telegram from. the 
| Commissioner to the register and receiver at Visalia dated J uly 
— 49, 1900, which continued in force the withdrawal of February.28, 
| 1900, “ for a reasonable time pending inquiry as to the true char- ~ 
~ cacter of the lands which is now in progress,” states that “these sus- 
pensions do not include mineral land.” When parts of T. 30 S., BR. 
93 E., M. D. B.-& M. not including. Section 36, were. relieved from 
“suspension: on. February 11 and 20, 1904, the onder of those‘ dates — 
stated that the suspension of 1900 was “ froni. disposition under the 
| agricultural land laws.” Ball, Petroleum Withdrawal ‘and Restora: 
ions leis the Public Domain: Bull. 623, Uz Se ee 5. » PP. 95-87 ie 
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7 (1916). Probably. the withdrawal should be. construed as @ ‘temipo- 7 


‘rary suspension of the Jands from agricultural entry pending exam- as 


: ination of their nature. See Southern. Paeifie Co. v. Unated States, 
— G49 Fed. 785, at p. 789 (Cc. C. A. 9th, 1918) 5 Ball, supra, at. p. 23, 


eo bas But ihe mere fact that the suspension was temporary. would ye 


not rob it of its usual effect of tempor arily barring passage. of title 
to the ‘State. United States v. M orrison, 240 U. 8. 192 (1916).5- 


- Alberger v. Kingsbury, 6 Cal. App. 98, 91 Pac: 674 (1907); Walker uy 


_ v, Kingsbury, 36 Cal. App. 617, 173 Pac, 95 (1918) ; State of Utahs. . 
«58.1. D. 865° (1930) ; State of California, 37 L. D. 499 (1909). And 


in Joseph C.: Bringhurst 50 L. D. 628, at p. 632 (1924), Assistant 


_ Secretary. Goodwin stated the broad propeaon: that. “all with- 


_ drawals and reservations in effect when the plat of survey of a grant- - 


ing school. section i 1s. accepted defeat, at least temporarily, the grant 
to the State * * There are, however, contrary implications- 
in the decisions of this Department. George C. ae 50 LD. 
516 (1924) ; Ex parte E. P. Weaver, 52 L. D. 937 (1927). | | 

If the view. taken in Joseph C. Bringhurst, supra, deouid be 
adopted here, title could not have passed to California before April 
5, 1904.. ‘yen SO, it might conceivably be argued that title passed} 
on that date if the land was not known to be mineral at the time if 
was identified by the survey. regardless of whether. or not it was. 
Imown to be. mineral when the suspension was lifted. | 

On the other hand, it has often been said. that File: will not ere 
in the State if the ands is known to be mineral in character at. the: 
date when it would vest but for. its known character. See United 
States v. Sweet, § 248. U. 8. | 563, at p. B72. (1918) ; State eof Utah, 32 L. i 
1e (1903). _ | 

But there is no y aeed to iecids ahs questions. at this time. “The 


oa evidence. of any. ‘possible importance which would gain new i: a 
force, were the i inquiry directed to the later date, would be that con- — 


- cerning Owen’s examination of the region and discovery of the anti- 


7 cline. This evidence might become ndmisible to show that the ex: 
7 istence: of the anticline actually was known to Owen prior to. Aprif ho 
_-5,1904, But this would add little to the case as it stands under the: - 


present: charges, for there is already sufficient evidence that. the anti-- 


cline had been. observed by Whittier prior to. J anuary. 26, 1908. This: aa 


- being so, the case will be decided: on the basis. that the assumption 1s: 
correct: that knowledge or lack of knowledge as of January. 26, 1903, . 
is determinative. The preceding comments.on the effect of the with-- 

- drawal. of 1900 are inserted only to make it clear that this case is: 
not. to.be taken. as a decision that such withdrawal did not postpone 
the opportunity. for. passage of title until April. 5, 1904. . ‘That. ques~ os 
_ tion being unimportant in view of the facts In this « case, it is oa | 
presely left undecided. 
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(2) Legal Subdivisions of Section 36 : 


Souivtading that oil would be found somewhere in the Elk Hills, - 
the claimants contend, was not sufficient to have prevented passage 
of title; the Government must prove the known mineral character 


of. ‘Section 36 itself and, indeed, of each smaliest legal subdivision 


“s thereof. If the evidence here showed that the known conditions from - 
which the mineral character of the Elk Hills is determinable did : 


ns not. apply with equal force to all parts of Section 36, it might be 
- hhecessary separately to deal with that section and with each of its | 
subdivisions. But the evidence does not show any such state of facts. 
The location of Section 36 on the very crest of the anticline was _ 
just as determinable as the existence of the anticline itself; and the 
_ observable conditions which established the known mineral charac- _ 


ter of the anticline as a whole also necessarily established the known — 


mineral character of the land situated on its crest. It is true’ that 


-person who did not want to strike much gas might have drilled — 


_. mear the southern edge of the section, which is farthest from the crest | 
of the anticline. On the other hand, one who feared that the oil 
would be deep, or that the amount of oil in the hills was not large, 

might have preferred to drill along the northern edge, which is 

- directly on the crest of the ridge. Even by those like Wagy and his — 

_ associates, whose belief in the oil character of the Elk Hills de- 


: pended on the Lamont Seep rather than on other observable condi- - 


tions, Section 36. was regarded as sufficiently near the seep to. ‘be 
worthy of. acquisition with a view to oil development; and, upon the 


basis of their belief, there was no réason to differentiate between the 
-warious subdivisions of the section. Thus, it hardly can be said that 


conditions pointed to any other section in preference to Section 36, 


: or to any one subdivision of that section in preference to any other. : 


= The claimants also suggest that since a local tightness or a thin | 
| spot in oil sands will often lead to the occurrence of dry holes evel — 


within the limits of proven oil fields, and since such. a tightness or | 


-. thin spot might conceivably underlie a whole subdivision, it therefore — 
could not be foretold with certainty that any particular subdivision 
of Section 36 would be valuable for oil: This argument has no force. 
Its acceptance ‘would mean that no land could be considered known 
mineral land unless there were a producing well on it. For land to 
be “known mineral land”, as will be shown presently, it is not nec- 
essary that its mineral ehecacter be known with absolute certainty. 
There is always a possibility that the likeliest land in view of the. 
observable conditions may in fact be valueless because of unfore- 
seeable or apparently improbable contingencies, ‘These ‘contingen-° 


cies. -gonstitute the ordinary hazards of the business, and do not pre- 


-vent.land from being “known mineral land” if Brosperee is Pe ie 


2 fiable on. the basis. of observable conmuoue: 
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(3) Known Mineral Land: 


| The Act of March 38, 1853 (10: Stat. 246), which snnldlis for ae : 
_ grant of the sixteenth | and: thirty-sixth sections of each township’ of 


_ public land in California to that State, does not expressly except ie 


mineral land from the terms of the grant. Such an exception, how-_ 


ever, was early spelled out by judicial construction (Mining Com- — ~ 


pany v. Consolidated Mining Company, 102 U.S. 167). and has been 
adhered to ever since ina long line of decisions involving the Cali- 


By fornia and a similar Utah statute. Mullen and. Another Vv. Omied - | 
States, 118 U.S. OT: (1886) ; United States Vv. Sweet, 245 U. S, 563. 


(1918) ; Work. v. Braffett, 276 U. ‘Ss. 560 (1928) ; Jounin vy. Morris, 
72 Fed. 890:(C. C. A. 9th, 1886); Méiner v. United States, 228 Fed. 


7 481 (C. C. A. 8th, 1915),. appeal dismissed (mem. decision) 248 U. Ss. 


«594; Dunbar Tine Co. v. Utah-Idaho Sugar Co., 17 FF. (2d) 351 | 
(1998) ; Hermoeilla v. Hubbard, 89 Cal. 5, 26 P. 611. (1891); Utah v. 


Allen et al., 27 L. D. 53: (1898) ; State of Utah, 32.L. D. 117-(1908).- 
The exception, therefore, is too firmly intrenched to be uprooted save 


_ by legislative action. ‘Such action actually has been taken, but ex- 
_ press provisions | in the pertinent legislation admittedly perpetuate 7 
_ the exception in a. situation such as is presented in this case. See 
Act.of January 25, 1927, 44 Stat. 1026, as amended. Mey 2, 1982, A 

: Stat. 140, 48:U. 8. C., sec. 870. 4 

The exception was stated, in Mining Company v. Cee 
Mi ining Company, supra, simply. as applying to ‘ ‘mineral.”- land. 
| The actual mineral. character of the land there in controversy ‘was 


well known at the time the grant took effect. No need existed on 


the facts for the court to block out carefully the scope of the excep- 
tion, and the court. did not purport. todoso. In Deffeback v. Hawke, 

115 U. S. 392 (1885), however, the court dealt with this question 
and laid down the dual requirement that the lands must have. been. 
both valuable for minerals and known to have been so at: the time 
when their transfer otherwise would have taken place. Here, - too, 


the facts admittedly met both these requirements, no matter: how te 
strictly construed, and there was no occasion for the court authori- 
— tatively to delineate the broadest, rather than the narrowest, bounds 
- of the execption., . The definitive decisions came later (Peonoeoue ve 


Newhouse, 48 Fed. 236, 238. (1890) ; Diamond Coal Co. v. United 

- States, 233 U. S. 236. (1914) 5 ; United States v. Southern Pacific Co. 

ig U. S..1 (1919) 5 Dunbar Lime Co. v. Utah-Idaho. Sugar Co., 17 — 
F, (2d) 351 (1926) ; Don C. Roberts, 41 L. D, 639, (1918) ; United 


| States v. New Mewxico, 48 L. D. 11 (1921)), and among them United | 7 
States v. Southern Pacific Co. probably affords the best general 


statement of the rule as well as a striking factual analogy to the 
instant - case. In the Rae Pacific case, the UpEne, Cours 


a 


a 


176 ‘DECISIONS: OF. THE DEPARTMENT oF THE INTERIOR, 3 Tvok: i 


speaking through Mr. Justice Van Devanter, ‘said 5 U. fhe at t pp. 7 


12-14) : 


: Geologists and men 1 Of. wide experience and success in oil maine ann of. aioe | 


‘had examined that territory and. some of whom had been familiar with it for’. 


years—were called as witnesses by the Government and gave it as their 
opinion, having regard to the known conditions in 1903 and. 1904, as just out- 
lined, that the lands were valuable for oil, in that an ordinarily prudent man, 
- understanding the hazards and rewards of oil. mining and desiring to engage 
therein for pr ofit, would be justified in. purchasing the lauds for. such mining - 
and making the expenditures incident to their development, and in that a com- 
 petent geologist or expert in oil mining, if employed. to advise | in the matter, 
would have ample warrant for advising the purchase and expenditure.. a 
Other geologists and oil operators, called by. the company, gave it as. their 
opinion that the: lands were not, under the conditions stated, valuable for. oi) ; 
| but as respects the testimony of some it’ is apparent that they were indisposed 
to regard any lands as within that category until they were demonstrated to . 
be certainly such by wells actually drilled thereon and producing oil in paying © 
quantities after a considerable period of pumping. This is a mistaken test, in 
that it takes no aecount of geological conditions, adjacent discoveries aud: other 
external. conditions upon: which prudent and experienced men in the oil mining 
regions are shown to be accustomed to act and make large expenditures. And 
the testimony of some of these witnesses is weakened by the fact that their. 
prior acts in respect of these lands, or others in that vicinity similarly situated, 
were not in accord with the opinions which they expressed. 
_ After considering all the evidence, we think it is adequately shown that the 
lands were known to be valuable for oil when the patent. was sought and ob- 
tained, and by this we mean that the known conditions at that time were ‘such 
as reasonably to engender the belief that the lands contained oil of such qual- 
ity and in such quantity as would render its extraction profitable and justify 
expenditures to that end. See Diamond ao Co. v. United States,. 233 U. 8. 


236. 
If applicable es the test laid down in the foregoing udtation 
requires only that it be shown that, from the “ known conditions ” 
the mineral character of the land can reasonably be inferred. It 
does not require a showing that any person or persons actually knew | 
that Section 86 contained oil in order to support a decision that that 
- section did not pass to the State of California. ‘The claimants have 
contended, however, that the principles enunciated in the Southern 
Pacifie case are not. applicable in the instant case because: there, 
unlike here, the suit was one to cancel a patent. to lands. selected 
under a railroad grant and required proof of fraud on the part 
of the railroad in. securing the patent, the fraud consisting in a_ 

_ representation by. the railroad that to the’ best of its tmowledge 
and belief the lands were’ nonmineral, whereas its: omer in fact | 
believed them tobe mineral. = : 
It is perfectly true that the Southern Pacifte case . did none 
‘this issue of fraud and. that the present case does not:* But the 
Southern Pacific case also involved a question as to the mineral or 
nonmineral character of the land quite apart from the fraud. It 
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| had long bean ‘settled. that j in a suit _ Gael a. fase land. patant = 


on the ground of a. false representation respecting the patentee’s. 


- knowledge and belief concerning the mineral character of the land, | 
cancelation would not be ordered merely upon proof of the mis- 


| -representation.. It was necessary also to establish that the land : “s, 
_was known to be valuable for minerals at the time of the: ‘proceedings = 


resulting in the patent... Diamond. Coal Co. v. United States, 233 — 
U. §.°236,. at p. 239 (1914) ; United States v. Central Pac. R. Co. 


Ba Fed. 218 (C. C. N. D. Cal. 1898). In addition to the issue ‘on | 


fraud, the Southern Pacific case therefore involved an issue’ as to 
the asa mineral character of the land; and it is this issue which — 


 dis-the primary subject of consideration in the part of the opinion 
quoted above: The test. which the Supreme Court applied therein 


determining whether the land. was known to be valuable for’ mineral. 


‘is applicable to:a consideration of the same question here, and that. — 


test. relates, not to knowledge -of actual mineral content, but to — 
“known conditions” from which mineral character reasonably can. 
be inferred. 

‘What is meant by “ nowe conditions ” presents amore difficult | 
_ series of problems. In the first place, a question arises as to'whether — 
“the pertinent conditions must be known in the abstract or known 
in the concrete, i. e., whether they need merely be of a type known 
to. be associated ath oil deposits and: susceptible of observation. 
on an inspection of the land in its proper setting; or whether the 
conditions’ themselves must actually have been observed by one or: 
more persons. For the sake of clarity, the term. “ observable condi- 
tions ” ‘will: hereinafter be used in place of the term “known con- 
ditions” in its former sense, and the term “ observed conditions ” 
in place of that term in its latter sense. It should-be pointed out, 
however, that, as will appear from the findings of fact shortly to be 
made, all the conditions from ‘which the oil: character of. Section 
36 éould have been: determined were not only observable but actu- 
ally had been observed, although there is no evidence: that..all of 
them had been observed by any one person, 

A. careful consideration of the Southern Bacio case , will neon: : 
strate that the Supreme Court made no distinction between observ- — 
able and observed conditions, treating either or both as sufficient: to 
“meet the. test of mineral character. Toward. the bottom of page 12 
and the top of page 18 of the opinion, the court states that geolo- — 
gists and practical oil men, called as witnesses: by the Government, 


- gave it as.their opinion that: “having regard to the known condi- z 
_ _ ons in, 1903 and 1904 the lands were valuable for. oil. These wit- 


_ hesses, as can be ascertained from an examination of their testimony, - _ 
Saas not. purport | to base their. oe ethers on. : conditions. aotuan ye | 
- 20683—36—vol. a a i A a ik 
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observed by them during or prior to 1904, or On. conditions’ pr ‘oved to 


_- have been observed. by others and. called to the attention of the ex- 
_perts as the basis for a hypothetical question. Indeed, the Govern- | 
ment experts for the most. part testified to and relied on conditions _ 


_ which they. themselves had observed after 1904, but which they. re- 


- garded as observable in and before that year. “When, therefore, the” 


. Supreme Court referred to the opinion of these witnesses. as “ having | 
| regard. to the known conditions in 1903 and 1904”, it must have been - 
using the.term “known conditions ” indiscriminately to designate — 


7 observable. conditions, or observed conditions, or both,. whichever = 4 


experts happened to ape relied on for their conclusioné: : 
_ This inference is verified by a consideration of the court’s. opinion — 
even without regard to the testimony. in the record. The reference, — 
_ toward the top of page 18, is to “the known conditions in 1903. and 
1904, as just outlined.” The “outline” takes up most of page 12 
and commences with the statement: that “The observable geological 
and other physical conditions at the time of the patent proceedings, 
as shown by the evidence, were as follows:” The court, therefore, 
-not:merely used the term « known conditions” to refer to many con-— 
ditions which, on the record, merely had been proved to have been 
observable, but also itself used the term “ observable conditions ” as 
interchangeable with the term “known conditions ” and thereby in- 
dicated that no difference was perceived to exist between them so far 
as concerned an application of the test laid down in the opinion. 
Furthermore, in applying a test based. indiscriminately on observ- 
able and nserved conditions, the Supreme Court did not depart from 
the rule sanctioned in prior decisions. An examination of the-court’s 
| opinion in Diamond Coal Co. v. United States, 233 U.S. 936 (1918), 
in. the light of the record in that case, will reveal that the same test 
was adopted: and. applied there. ‘Long before this, the test had been - 


a approved expressly in a charge. to a jury, although its application 


was not. necessarily involved in the case. Francoeur v. Newhouse, 
43 Fed: 236, at 238 (C. C., N. D. Cal., 1890). Arid it likewise has 


been soncionéd impliedly i in at least one reported departmental deci- 


ston. Don C. Roberts, 41 L. D. 689 (1918) ; see Uneted States v. New | 


Mexico, 48 L. D. 11, at p. 14 (1921). The observable-condition test 


also has been applied in at least two cases decided subsequent to the 


- Diamond Coal and Southern Pacifie cases.. One of these involved the 


same parties as the latter, but different lands and proof. United 
States v. Southern Pac. R. Co., 11 F. (2d) 546, 550 (S..D. Cal, 
1926). Jt never reached the Supreme Court. The other was Dine ay 
Lime Co. v. ar Lane Sugar Co., 17 F. (2d) 3851 (. C. A. 8th, 
1926 | 
| dk dgnaanes ee cantando that a test basses in seals or in ae _ 

_ on observable conditions is unwarrantably severe, that it: imposes — 
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an undue burden. of investigation on one who purchases land ‘in 
school sections from a State;.and that it. — lead.to a oe unset- 
tling of titles to such lands.:_ 

To this contention there are several answers. aa the’ bist in 
itis no part of the function of this Department to criticize, qualify, 
or. modify the rules of law and the. interpretations of statutes. 
. enunciated by the Supreme Court. -Its function is to determine the 
_ facts of cases before it with fairness and impartiality, and to apply 


to those facts the law as it is discovered to have been authoritatively ; 


declared. Neither zeal to protect the interests of the United States. 
Government nor ‘sympathy for the claims of private parties can be 
- allowed to influence the decisions of the Department on either the 
law or. the facts. In the second place, under the Act of January 25, 
1927 (44 Stat. 1026), as amended May 2, 1932 (47 Stat. 140, U.S. C., 
sec. 870), all of the school grant statutes have been een to in- 
clude mineral lands, with the exception of lands embraced in Gov-. 
ernment, reservations or in existing valid applications under: the - 
land laws, and with the exception of lands involved in. pending 


| litigation in. the courts of the United States. _ Consequently, the -° 


question: of the mineral character of school sections cannot arise 


at all-since the passage of this statute, except in the narrow classes _ 


of cases expressly excluded from its operation. The prospect ofa 
general unsettling of titles to school. lands thus is more. imaginary - 


than real; .and such limited unsettling as still remains possible is | - 
' the. result of an express statutory provision enacted by Congress _ 
after, not before, the rule as to observable conditions was laid down 


by ihe Supreme Court in the Diamond Coai and Southern Pacific — 
cases. Furthermore, no undue hardship is perceived to be entailed 


in a rule which requires prospective purchasers of school lands to. _ 7 


~ take note of ‘the observable geological and other physical conditions . 


| indicating the mineral character of the land in which | they. are 


interested. Certainly, a requirement that they do so is no more 


. severe than a requirement that they take note of the knowledge of 


others concerning those conditions; and it is not and cannot reason-— . 
"ably be contended that they themselves must have had actual knowl- 


i. edge of. the pertinent, conditions for their title to be open to. emcee 7 
ful attack. 


ie. ou conclude, thovetote, that the mile permitting considetation GE? ,* : 
. observable as well as of observed conditions not only is one I am 
bound to apply but also is one against whose application no rea~- © 
sonable objection can be made. The question of when the conditions 


_. must have been observable has already been discussed, and I pass 
now to the question of what these conditions must have revealed. 
v4 order to have prevented title from passing to the eaten | 
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The answer is to be found in a proper interpretation. of the state 
ment of the Supreme Court, in the Southern Pacific case, that the 
conditions must have been “such as reasonably to engender . the - 
belief that the lands contained oil of. such quality and in such quan- 
tity as would render its extraction profitable and justify expendi- 


tures to that end” (251 U. S. at pp. 18-14). In seeking to apply 


- this test, several problems arise. In. the first place, it must. be de- 
termined whether the reasonableness of the belief is to be judged » 
in the light of the standards that properly should have guided. a 
competent geologist or oil man familiar. with the scientific princi- 
ples and knowledge available in January 1903, or in the light of 
_ the considerations “that would have influenced ‘an ordinary oil pros- 


pector unfamiliar with the scientific knowledge of the times, or in _ | 


the light of the factors that might have controlled the ordinary 


—. layman who was neither interested in nor familiar with any of 


the facts and theories relating to oil mining. 

Of these three alternatives, the last is Peadily ainmiuated:. ‘The 
rule. that the mineral character of land is not. to be judged by the 
beliefs of those who have neither an interest: in| determining the 
question nor any capacity to do so. intelligently is too. obviously 
founded on reason and too well supported by authorities to require 
discussion. As between the other two alternatives a more difficult 
choice is presented. The point was not expressly considered in. the 
Southern Pacific case; the Supreme Court merely held that the known 
vena both observable and eases were such as to. Penese 
Jajuabié toe bili that an ordinadiy eniaent than. satiated the hazards 
and rewards of oil mining and desiring to engage therein for. profit, would: be 
justified in purchasing the lands for. such mining and making the expenditures 
incident to their development, and in that a competent geologist or expert in 
oil mining, ‘if employed to advise in the matter, would have ample warrant | 
tor advising the purchase and expenditure. | _ * 
The court’s language is not. altogether as fron ambiguity, 
While the court’s statement is in the conjunctive rather than in the 

- disjunctive, it does not necessarily follow that the court meant to 


=, lay down a. dual requirement under which both a competent. geolo- ep 


gist and an ordinarily prudent oil man would have to be ‘justified, i 
on the basis of the proved conditions, in, believing the land to be 
valuable for oil. Although the evidence in the Southern Pacific | 


- case actually met both. requirements, proof satisfying either one 


2 might have been. sufficient. This, I believe, 1s the proper interpre- a 


tation of the court’s. language. But. it is not necessary to insist. 
upon the accuracy of. this interpretation. As will becomé apparent, “ 
: from the findings. of fact oy to be made, the conditions poe ; 
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to have been observable - and shserved in this casé- were amply 


2 sufficient to justify both a competent. geologist and an ordinarily 7 


- = prudent oil man,.in believing the land to be valuable for oil and 1 in - 
-. acting on that belief. — 


Tf it were necessary to. choose betw een ines a sp enracaionsy I os 


8 should be inclined to adopt the former. Indeed, I am prepared to — 


go.even further and hold that if geologists ond practical oil men — 


3 reasonably could have been governed by different standards in 1903, 


- proof of observable sndion justifying a belief as to miner alee 
character on either standard would be sufficient. to establish the ~ 


mineral character of the land. But it is not necessary to go to 


such lengths in this case; as. will become ev ident In the: light ue the cF 


2 final findings of fact presently to be made. 
Before proceeding to those findings, attention choula’ be called 


to one further set’ of problems relating to the question whether. the | 


land must be deemed to be sufficiently valuable for immediate or 
only for future. acquisition ‘and oil development. There are three 


possibilities. Proof conceivably might be necessary to. show that» 


_ the land was sufficiently valuable to justify immediate acquisition 


| for immediate development, or immediate acquisition for future. - 
| development, or future acquisition for future “development.” “Of 


‘these three possible requirements, the: first. probably is too harsh 


-and the third too lax. The second was, Tam convinced, regarded 


>. as sufficient by the Supr eme Court in the Southern Pacific and 


Diamond Coal cases. It also has consistently been held sufficient — | 


the evidence also meets the requirements under the first as well 


as the third alternative, provided it is not necessary to establish that 


| in departmental decisions. I hold it sufficient in this case, although _ 


immediate acquisition for immediate development would. have been _ 


immediately profitable on the basis of oil prices and local economic - 


_ conditions prevalent in California on January 26, 1903. Obviously, 
neither the advisability of developing -oil land nor the mineral 


character of*the land can be made dependent upon local market ~ | 
and industrial conditions of a single day. Since the extraction. of 7 
the oil is of necessity protracted over a long period, the profitable 


nature of. its extraction.must be estimated eth a view to the condi- 


_tiens that reasonably can be expected to operate during the period - 


as a whole rather than on the basis of. the conditions ‘actually op- = 


See erating on the first day: of the period; and so the Department. has 


- consistently held. Undted States v. State of Utah, 51 L. D. 482, 


486 (1926) ; Central. Pacifie Ry. Co., 45 L. D. 223 (1916) 5 Narver v. 
ae Eastman, 34 L. D. 123 (1900) 5 Freeman V. se aoa 52 i. D. 203 
; ( ee | et te 
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| Upon the basis. e the faces as S aiscionaa in the record pau discussed | 
7 in this opinion, I conclude that: 
(1). Section 36,-‘T..30 S., R. 23 E., M. D. B. & M., was Goan to. | 
| ie valuable for oil and. ori before, au: and after J anuary: 26,. 1908, 
and that title thereto has never passed to the State of California. 


(2) The observable conditions. before, on, and after J anuary 26, 7 


1908, were such as reasonably to engender, in a competent. geologist 


or expert in oil mining, the belief that Section 36, and each quarter- 
_ section thereof, Seale oil and gas of such quality and in such 


quantity. as would render extraction ‘profitable | in. the: sense hereto- 


fore defined. 7 Ss 
(3) An ordinarily. pindent man, - iunderatanding the. leas aad _ 


rewards of oil mining and desiring to engage therein for profit, 
would have been justified, on a reasonable interpretation of the ob- 


servable conditions, in acquiring. Section 86 as a whole or any legal 
subdivision thereof, at any time on or after J anuary 26, 1903, with 


a view to its future development, and in acquiring eee 36 as 
a whole or any 80-acre subdivision thereof, on or after that date, 
with a view to its immediate development, eenone oh the drilling of . 


_ wells thereon and extraction of the oil and gas. for commercial Dues 7 
oe (Mather p. 70). : _ 
(4) A competent seologist or expert in oil mining, if eenle ed ms 
to advise in the matter, would have had ample warrant for advising _ 
such acquisition and expenditure. 7 
(5). It was known, prior to J anuary 26, 1903, that the aiamaseeus "Se 


Monterey shales were a source of oil, ‘that sands and conglomerates - 7 


above a source bed constitute a sitabls reservoir stratum, that the 
Tulare formation was relatively impermeable and would serve as a 
- cap-rock series, and that oil tends to accumulate in anticlines. The 
outcrops of source rock and reservoir series at the Temblors were _ 
observable, and their probable continuation under the Elk Hills was — 


| determinable in the light of the then knowledge of the history of the _ | 


San Joaquin Valley. The anticlinal structure.of the Elk Hills and - 


the location of the land, which became Section 36, on the crest of 


the anticline, were observable. Geological proj ‘ection according to 


the methods of that time would have provided a. reasonable basis for 
a belief that oil would. be found at a depth less than that to which 


cased wells could be driven ‘in California, and, in view of the much 


Bs deeper wells which ‘had been drilled i in ne East, it would have been ~ 
reasonable to anticipate improvement in drilling methods psa! 5.8 


would greatly diminish the risk of excessive depth. | a 
_ It is not intended to state this conclusion so as to imply that a | 
- geologist could have reached an absolutely certain determination — 

_ with reference to the os value of the Elk aoe There was a pos- =: 
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sibility that the: source: ie and reservoir seriés: Pere thin Bae or 


disappear between the outcrops on the Temblors and: the Elk Hills, 


_ There was.a possibility. that lack of water might rob ‘the anticlinal 
-structure of accumulative effect. There was a a. possibility that: hid- | 


den faults or unexposed intervening strata might prevent the migra- 


_tion-of oil into the anticline or increase the depth at. which it. or: 


lected. . A competent and: conscientious geolegical adviser: should -- 


have revealed. to an. operator. that these risks were present: But. 
these possibilities, individually and in conjunction, were not strong 
enough ‘so that they should have deterred a ‘weolootat from recom- — 


3 mending the Elk Hills as probable oil land. Nor would’ they have a 


- rendered unreasonable a belief that Section 86, and each legal sub- 


division thereof, was chiefly valuable for oil. There were no greater 
hazards than are ordinarly assumed by an pope: in developing - 

- unproved territory. ze. 

(6) All of the conditions, on the Per of which a oncidiid woule ee 


% have reached the conclusion that; Section 36 was valuable oil land, | 
were not only observable on and after January 26, 1903, but were — 


(observed before that date. The outcrops of diatomaceous shale and 
reservoir sands along the Temblors and at McKittrick had been 
observed, and oil development was being prosecuted near the sur- 


‘pounding seepages. ~The geological history of the San Joaquin 


se Valley was known to Grimes, and he, as well as Dumble, Watts 


and Duvall, believed that the oil-bearing sands underlay the San. 


od oaquin Valley. Whittier had observed ‘the anticlinal structure of 


the\Elk Hills. The land formally identified by the survey as Section a 
36 had been located, and must. have been known to. be in the center 


and on the crest of the Hills. Although there is no evidence that 


anyone had endeavored to calculate the probable depth of the oil, . 
the exposed and dipping strata, of shale and oil sands -had been 


observed and through their projection a rough estimate of their — Fe 


depth. beneath the Hills could have been made. Seepages were well . 


known to exist at McKittrick and along the Temblors. » The presence a 


: and significance of the gas blow-out in the Buena ‘Vista Hills were | 
_ known. The gas in the Hoy well, and the “ Lament Seep”, upon 


_ each of which a geologist or operator might reasonably have relied a 


as an oil. indication, had both been discovered. | 
(7 ie By January 26, 1903, geological oo and practice had- 


reached a stage of development which rendered it reasonable for. 


one not himself a competent geologist or expert in oil mining, . 
before making large expenditure for. the acquisition or development | 
_ of oil land, to employ a competent geologist or avert in oil mining = 


7 to. advise in the matter. : 
(8) Many persons, however, in tack prospected for ‘oil without | 


ts themselves eons competent geologists or oon in oil mining and 
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+4 without consulting such peblowiae or experts: Such persons relied 
primarily on.oil seepages. 


(9) Such persons could, on January 26, 1908, hive pe ‘the : 
“Lamont Seep ” on the land which was identified by the survey as — 
Section 82. They would have been justified in regarding the condi- 
tions there observable as indicating an.oil seepage and, on the basis. 


| of the standard by which. such persons governed. their. conduct, -as ae 
-_ “indicating the oil character of the surrounding land, including Sec: 7 


tion 36 and each subdivision thereof. Because. the land in Section 
36 lies above that in Section 32, they might have regarded the former _ 


as inferior in value to the lands below the. seepage. ‘This would not 
have led them to conclude that the lands in Section 86 were not —_ 


worthy of immediate acquisition with a view to future oil develop- 
ment after the possibilities of the locations they deemed prekorale | 
had been explored. _ | 

(10) The “ Lamont Seep” not only was sie bis on. January 
26, 1903, but also had actually been observed before then. It was, 
in Fact, the chief factor which had led Wagy and the other menibers — 
of the Wagont Company to locate the several subdivisions of Section 
36, among others, as oil lands and to make the expenditures already 
referred to with a view to acquiring the land for oil development. 

- The foregoing conclusions are more than sufficient: to dispose of 
the present case. However, should it become necessary to- resort 
to the courts in order to call the claimants to account! for the oil 
already extracted from Section 36, the following findings as to 
actual belief in the oil value of that land, justified by the evidence, 
- may prove helpful: | , : 

(a) While all the conditions “eacaeels jastieviay: a one es | 
that Section» 36 was valuable for oil were observed as well as 
-. observable prior to January 26, 1908, there is no evidence to show 

| that all of them had been observed by any one person. 
(b) A few persons then actually believed the Elk Hills to. be ? 
- worthy of acquisition and development as oil land. These included. 
- Lowe and the others who had drilled a well in the Hills to a depth 
of 560 feet, Wagy, Blodgett, Youle, Sarnow, ‘McCutchen, ‘Sylvester, 
Whittier, and Grimes. 

(c) Many oil men active in western oe County, either nee) net | 
believe the Elk Hills to’be. oil lands or had no opiniom on the ques-. 

tion. But this disbelief, in the light of then existing geological 


as knowledge, was “not reasonably, Instied by the ‘considerations on . 


which it. was based. — a 
(da) Among. those who Gaia in he oil ois of thie Elk Hills, : 
3 Grimes was the only one equipped with sufficient technical knowl- | 
edge: and actual information to have had a reasonable and geologi- 
cally, sound basis, for his belief. He knew not merely the geologic | 
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o structure of. ies area in. western ‘Kern County; which alee the 


: Elk Hills, but also the history of its formation: and the reasons 


which led to his conclusion: that oil in vast quantities . would be ~ 


discovered there. - He. also knew that the oil. would tend: to accumu- ae 


late in. the. anticlines or folds, .as they were often referred to. at — 
_ that-time,. and that the anticlines afforded the most: favorable loca- 


tions to drill for the oil. It also is reasonable to conclude that he ; 
had observed. the Elk Hills fold or anticline, and had recognized 
— that this anticline, on the crest of which Section 36 is situated, would os 


be-a favorable structure to drill for oil. 7 
(e) Lamont, Wagy, and the other members of the Wagont. roe - 
pany were ‘chiefly’ influenced by the “ Lamont. Seep.”. They be- _ 
lieved this exposure to be an oil indication. and, concluded. from it. 
that the surrounding land on which they made locations, including 


- Section 36, was chiefly valuable for oil. Their belief. as to the char- 


acter of the “Lamont Seep ” was reasonable. The conclusion which 
they reached on the basis of this seep also was reasonable, if the 
standard of reasonableness is supplied by the views and beliefs of 
the ordinary oil propector in January 1903.. It was not reasonable, 
however, if the standard must. have reference to the then existing 
geological knowledge.. The discovery. of the seepage was not in it- 
self a sufficient. geological basis for a conclusion that the adjacent 
‘land was chiefly valuable for oil. It indicated that oil existed or 
had existed in the vicinity; but commercial development was. not 
possible unless there was an accumulation of oil. A seepage did 
not. necessarily signify the presence of a pool, and seepages in a. 
faulted area might have suggested that some or all of the oil had 


- escaped and had been dissipated. 


(f{) Whittier understood the anticlinal theory in a ee way 
and recognized. the structure of the. Elk Hills. But his belief in 
their oil value was based, so far as the record in this case shows, only — 
on his perception of the anticline. There is not sufficient evidence, 
either as to his technical or as to his actual knowledge, to warrant . 
the conclusion that bis. belief in the. oil char acter of Section 36 was © 
reasonable. 2 Sere a 
(g) The basis of t ie belief of Sacnod McCute a and Sylvester > 
is not. cléar from the record. Their belief, therefore, cannot be said 
to have been proved reasonable on any test. = | 
_ Before concluding, I wish to advert again to the. scuttle oman 
cance of the original mineral withdrawal of Section 36 and of the 


return of that. section as mineral in the Dewey survey. I have at-. ee 


tached no weight at all to.the latter so far as. it. bears on the ques- 


ons _ tion. Gf the mineral character of the land. But if it were necessary 


to go beyond the observable condition test, I am of the opinion that 
it would be enough if, in addition to the existence of the requisite 
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_ observable conditions, there was some fact or facts which, from - 
very moment that the State could have claimed title, ere as. 
caveat. that. title may not have passed. Such a pe. would out 
those desirous of acquiring title from: the State upon notice of the. — 
possible mineral character of the land and point significantly to the 
advisability of consulting an expert before relying upon the title of | 
the State. The original mineral withdrawal might have been suffi- 
- cient alone to supply such a caveat. Clearly the mineral return in 
the Dewey survey was sufficient, for it is part of the very document — 
_ which must be relied on to identity Section 36 and from which must 
be traced such title as the State could have acquired. The signifi- _ 
cance of the original mineral withdrawal and of the Dewey survey is 
mitigated to a considerable extent by the revocation. of the with- 
- drawal in 1904 and by the Ryan report. I believe, however, that 
these were not sufficient so far to allay doubts concerning the State? S 
title as to dispense with an effort to investigate the possible existence 
and significance of observable conditions ance the character of — 
the land. 
In conclusion, attention again should be called to the similarity 
between this case and United States v. Southern Pacifie Co. It is 
apparent from a reading of the Southern Pacifie decision and an ex- 
amination of the record in that case that the principles there set forth 
are not being stretched beyond their proper application by a decision 
_in favor of the Government in the present case. The lands involved 
in the Southern Pacific case were odd-numbered sections, within the 
limits of the grant to the Southern Pacific Railroad, lying in the 
Elk Hills. Patent to those sections issued on December 12, 1904, 
less than two years after the critical date in the case at bar. Of 
course, there are numerous differences between the testimony in one 
“ease and that in the other. The Southern Pacific case was tried in 
1912; the present case was tried between 1929 and 1931. Conse- 
quently, the contemporary evidence was. much fuller in the former 
suit, since many more witnesses were available. On the other hand, 
the seclopieal evidence was not as completely developed. Certain 
differences of detail are of no great significance.. Owing to an error — 
made by one of the witnesses in the designation of a township, the 
Supreme Court was led to believe that two wells rather than one had 
been drilled in the Elk Hills before 1904. But it is apparent that — 
the Court regarded these wells, since neither was commercially pro- 
ductive, as militating against rather than in favor of the oil value 
_ of the Hills, for it pointed out that obviously neither well had gone 
to an adequate depth. Likewise, the Supreme Court appears to have 
- been convinced by the evidence in. that case that the “ Lamont Seep ” 
as mm Fact's a eee whereas i in — Decent case the evidence leaves its 
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real clare in doubt. But, again, ‘thts difference i is not. of critical” | 

7 importance, for it is shown in this case that. it could have been and in 
fact. was reasonably believed that the | ie ‘Lamont: Seep” owas a. real | 
seepage and an oil indication. . 


The Southern Pacifie case is not, of course, res judicata.0 of die pres- eS 
_ ent proceedings, for the parties to the respective catises are not identi- : 
eal. The present case must therefore be examined and decided on its = 


own facts. But those facts must be construed in. accordance with the | 
legal principles set forth in the Southern Pacific case as well as in — 
other applicable decisions. In applying abstract standards to a new 
set of facts, it 1s. illuminating as well as. permissible to examine the 
facts of the cases in-which the standards. were declared in order to — 


_ gauge. more accurately their. intended scope and. effect. These re- 
marks are not: intended to suggest that the Southern Pacific case 1S 


~ accorded the force of stare decisés in determining the. questions of 
fact in the case at bar. C7. State v. Carson, 185 Ta. 568, 170 N. W. 
781 (1919). But examination of the recor a: in the. Southern. Pacifie 
case discloses that the facts in that suit were sufficiently similar to 
those in the instant case to Justify an application. of. the principles 
there set forth to the facts here proved: Cf. Heisler v. Thomas Col- 


liery. Co., 274 Pa, 448, 118 Atl. 894 (1922); Clyde v. Brooklyn Union 


Elevated Ry. Co., 148 App. Div. 705, 185 N. ¥. Supp. 1. (1912). 

| It follows from the conclusions of fact and of law herein set forth - 
— that Section.36, T. 30 S., R. 23 E., M. D. B. and M., was known to be 

mineral in eharactér at ‘the. time of its formal identification by ap- 
proval of the survey, and that title to. this section has never vested | 

-.m the State of California or its transferees, but remains in the 
United. States, : . 

The decision of the. Commissioner i Is, accordingly, et 

| | : teversed. 





WITHDRAWAL OF PUBLIC LANDS FOR CLASSIFICATION AND IN 
AID OF LEGISLATION | 


“EXECUTIVE ORDER 
| * Agama 


aes virtue of ang ee to the ee vested. in me by the 
act of June 25, 1910 (ch. 421, 36 Stat. 847), as amended by the ach 
of August 24, 1912 (ch. 369, 37 Stat. 497), and subject. to the condi- — 


tions therein expressed: to valid existing rights, and to. the provisions a 3 
of existing withdrawals, it is ordered that all the public lands in 


| ~ the following townships in- Alaska be, and they are hereby, ie _ . » 


ae - porarily wngraae from settlement, ely: les oes or. other . 
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‘form of appropriation, and.reserved for. classification, to .conserve._ 


the. public. interests, and in. aid of such legislation as. ays hereafter 
be. pr Op ose 0 Or. recommended : Cee oes 


| Smwann MERwiaN a 


ae Tps. VW N,, Rs. 1, 2, ind: 3. Be 
ops 18-N,, Rs. BE 2, and 3 Ke 
.  ‘Tps. 19 N., Bs. 1. and 2 Es | 

fae et 9 LOS: T7N., Rs. 1 and 2 Ww. 
= oe 18N,, R. LW: | 


| This onde shall remain in . full: ne cna affect unless and until 
revoked ie the President: or cy act of Congress. , Hee 
. | | ; Frayeurn D. Rooseverr. 

| ‘Taw Warn Hovss,- : a 
: | February 4 1985. 


WITHDRAWAL ‘FOR ctassrrcanron OF ALL PUBLIC. LAND IN 
CERTAIN STATES! 7 5 


EXECUTIVE ORDER | 


Wemenie title I of the National ncueenal ae ‘Act, of 
June 16,1933 (ch. 90, 48 Stat. 195), provides among other things for 
the pr eparation of a. comprehensive. program of public works which 
shall include among other matters the conservation and develop- 
ment of natural resources, including control, utilization, and puri- 
fication of waters; prevention. of soil or coastal ee and flood 
control; and - . BS oe 8 
| Wenas. in furtherance of the cud act the. Peer ‘Board foi = 
Public Works appointed. by Executive Order No. 6174, of June 16, 
1933, has by its resolution of July 18, 1934, included in the compre-_ 
hensive program of public works contemplated by title IT of the | 
National Industrial Recovery Act certain projects known as “The 
_ Land Program, Federal Emergency Relief Administration”; and 
Wueress the. said Land Program contemplates the use of public | 


Pere in the States of Alabama, Arkansas, Florida, Kansas, Louisi- | 2 | 


ana, Michigan, Minnesota, Mississippi Nebraska, Oklahoma, “Wash- 


ington, and Wisconsin for projects concerning the conservation. and oo =. 


developm ent of forests, soil, and other natural resources, the creation : 


of-:- grazing districts, and the establishment. of game oe and. 


: bird refuges; and 


~~ 1 See Executive order of a 1934. in 64 i: D., p. 539. 
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ene I find id declare that it ig necessary io classify: all ihe: Se 


-tinreserved and unappropriated lands of the public domain within — 
the said. States.for the purpose of the effective administration ot ee 
othe said Land. Program: a ee : . - ea. | 
Now, ‘THEREFORE, by. virtue of: an Aa 4: te * suithority 


ay vested. in me by. the act of J une 25, 1910 (ch. 421, 36 Stat. 847.) ,-as. | 


amended by the act of August 24, 1912.(ch. 369, 37 Stat. 497),-and — 
subject. to the conditions: therein expressed . ade to valid: existing 
rights, it is ordered that all the.public lands in the States of Ala- 
_ bama, Arkansas, Florida, Kansas, Louisiana, Michigan, | ‘Minnesota, 
Mississippi, Nebraska, Oklahoma, ‘Washington and Wisconsin be, 
and. they are hereby, temporarily | withdrawn from settlement, ree 


tion, sale, or entry, and ‘reserved for. classification and pending 7 


= determination: of the most useful purposes to which said lands may 
be put in furtherance of said Land Program, ane for the conserva- . 


~ -tion and development of natural resources. 


Public lands within. any. of the States herein siimetated: eich 
_vare on the date of this order under an existing reservation for a 
| public. purpose are exempted from the force and effect. of the provi- 

Slons of this order’ so long as such existing” reservation remains 1n 
force and effect. 7 3 

This order shall continue in full i and effect unless and until 
| revoked by the President or by an. act of Congress. . 


en ee -Frangrin D. ‘Rooseverr, 
Tue Watre Hovss, 
. February 5, 1936. 


MONTANA EASTERN PIPE LINE COMPANY 
Decided Repmiaty 7, 1935 


a AND Gas LEASE—LEASE Forst—Scorn, Or AUTHORITY Or HH Snonmrary OF 
THE INTERIOR. 


Under the authority granted ie section 32 of the Act of February 25,. 1920 | 

(41 Stat. 487 ds. “to prescribe necessary and proper rules. and regulations 

_ and to. do any and all things necessary to carry. out andj accomplish the . 

.. purposes. of this: act,” which. act; furthermore, does not set forth the form ~ 

AOE: either the permit or lease, the Secretary of the. Interior may insert in 

an oil and gas lease such reasonable provisions as are necessary to 0 effectuate : 
the- purposes of the act. a ; 


MINERAL ‘Lpasrne Aot—Rusutatrons—Score, or Avision « OF. THE Smomerany 
OF THE INTERIOR, | 8 » 24 ee 

"The so-called Wnitization provision’ ia cone in Tease fonts issued under 
ce the Act of February : 25, 1920, which dhs for unitary ee and 
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sreration of lands = Cotalning’ oil and gas by lessees, where deemed by. the 

+ Secretary in the public interest, is designed to. prevent recognized existing 

destructive practices in the oil and. gas industry, and, therefore, its inclu- 

sion in the lease forms is a proper exercise of the Secretary’s authority. | 
to give effect to. the ‘recognized conservation policy of the act. 
Minera Laastne Acr—Prxmirren—Lzase—Form or Lease. oe 
The Mineral Leasing Act provides that: the permittee, ‘upon ‘the ‘establish: 
ment of the required facts, shall be granted a lease; but does not contem-- 
. plate that he has acquired a vested right to a particular form of. lease, as, — 
. for instance, that - form in use. at the date a ‘prospecting: oe was 
granted. to him, sti a 7 
Wautzrs, First Assistant Heottumny: er ee tet Es 

By the Department’s decision, A. 17 664, dated Gciaber 8, 1934, in- 
connection with the application of the Montana Eastern Pipe las | 
Company for leases of land embraced in its consolidated oil: and gas 
prospecting permit, the insertion of the following paragraph in the — 
lease forms to be submitted te the Pppueene 4 for execution was 
| approved : Se ey | 
| The lessee agrees to enter into and abide. by: any unit agreement for the 

development and operation of the pool, field,.or area embracing the lands in- 
cluded herein which may be acceptable. to the Secretary of the Interior, and 
in the event of the lessee’s failure to agree to such plan, to. conform to and 
abide by any such unit plan for the pool, field, or area as may be prescribed 
by the Secretary of the Interior. 

The applicants refuse to execute the lease forms piitnine this 7 
provision and have appealed from the ruling of the Department. 
They contend that the Secretary is without authority to insert the 
provision in the lease form. The appeal will be considered as a 
- motion for rehearing. 7 | 

Section 18 of the act. of Pebvuary 25, 1920 (41. Stat. 43/7), author- 
izes the Secretary of the Interior to issue permits to qualified ap- 
plicants to prospect for oil and gas upon the public domain. 7 

Section 14 provides that upon establishing to the satisfaction of - 
the Secretary of the Interior that valuable deposits of oil and gas 
have been discovered, the permittee shall be granted a lease for one- 
_ fourth of the land embraced | in the Booey and a Perens right to 
a lease for the residue. : 

Section 32 of the act grants to: the Sects of the Terioe he au- 
thority to prescribe necessary and proper. rules ‘and | regulations 
and to do any and all things necessary to carry out and Seopa 
the purposes of this Act,” | 

The act: does not set: forth the form at either the ee or lease, 
and since this is. the case, it seems.clear that the authority deleg ated. | 
to the Secretary in the act to administer ‘its. provisions. necessarily 

includes the authority to prescribe these forms. In prescribing the 
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forms, the Secretary. i is Peer 5 insert. ae ss sonable: provi- 
sions as are necessary to effectuate the purposes of the act. See | 
Wilbur v. Texas Clo. co F.. eee) a 87—certiorari. denied 282 UL 8. a 
843). | | 


The omission con the act: of a form of co to bee naa: Gonethiee 


with the inclusion of the provision in section 32: thereof: that the. 


‘Secretary is authorized “to do any and all things necessary to carry 
out and accomplish the purposes of this Act”, clearly indicates that 
a broad discretionary power with regard to ‘the terms of the lease — 
was intended to be delegated. In United States ex rel. McLennan — 


ov. Wilbur (283 U. S. 414), the Supreme Court held that the Secre- — 7 
tary in his discretion could refuse to grant permits where he con- 
sidered it necessary to effectuate the conservation policy. of the act. 


: Certainly, then, he has power to impose conditions upon their is-— 
- suance and the issuance of leases which he considers: heces#ary to 


- effectuate this policy. It cannot be denied that the “unitization pro- 
_ vision.” is reasonably adapted to further: the conservation policy. of. 


the act. It is designed to prevent recognized existing destructive 
practices in the oil and gas industry, namely, the overdrilling and. 
‘overproduction of oil’ and gas’‘which result from the. unregulated 
development of oil’and gas pools, It has been found that in a pool. — 
divided among many competing operators, overdrilling and over- 
production ensue from the endeavor of each operator to reach the 
productive formation ahead of his competitors and to produce at 
maximum capacity in order to prevent drainage: from his tract and 
_ to induce drainage from other tracts to his. : 

Obviously Congress could not anticipate or foresee all of the situa- | 


tions which might arise. Consequently, the Secretary was delegated. _ 


authority in section 82 to cope with these situations as they arise. 

In this connection it.should be noted that this construction of. the 
act has been followed from the date of its enactment and. numerous. 
modifications of the lease form originally approved have been. made. 
Probably the most. recent modification was the insertion in the lease 
form of a provision requiring. compliance with the provisions of the 
~ codes of fair competition. 

The contention. that, conceding the saibories of the Secretary to 
impose the condition, the provision cannot be inserted in a lease — 
_ where it was not present in the prospecting permit, cannot be sus-.— 

~ tained. The permittee, in. proceeding under the permit, is not entitled 
to rely on the fact that he will secure the form of lease in use at the 


date his permit 1S. acquired. . ‘The. act provides that the permittee, — 


_ upon the establishment of the required facts, shall be. granted-a lease, | 
“but it does not. contemplate that he shall acquire a vested right toa 
| particular form of lease.” ane terms and nea of the lease, as 
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we have. seen, are left to the discretion of the Soéretary: Sincé the 
constantly changing condition of the oil and gas industry at times 
necessitates immediate modification of the policy of the Government 
_ with regard to the deposits of oil and gas in the public domain, it is 
not reasonable to believe that. the act iatanded to commit the Ser e- 


- tary, during the period of two years-in which a prospecting: -permit 
is effective, to a particular form of lease. Certainly it seems that if 
_ an alteration in conditions, between the date the prospecting permit 


is issued and application for lease is made, requires the modification 

of the lease form to effectuate the policy of the act, the Secr ery. not 
nly’ may, but should, so modify the lease form. ae 

The conclusion that the ‘provision may be. inserted in ike lease 
form although not present in the prospecting perl g gains es aa 
from section 31 of the act, which provides: ea Te 
‘That any jease issued under the provisions of. this Act may be forfeited and _— 
canceled — * * whenever the: lessee fails to comply. with any of the pro- 
visions: of this Act, of the lease, or of the general nce promulgated ~ 
under this Act and in force a. | the date of the tease * * [italics ‘Sup- 
. plied. 1, ag ee "s ay +4 : oa 
While. the Sabie matter of the. doiosoine section is not directly _ 
pertinent to the question in issue, the section clearly indicates ‘that 
the. ne ae is the date on the. lease, not the date. of the 
permit. eae 

‘Therefore, the aaron of the unitization provision in the Tenge 
. Pome of the applicant is held to be a valid exercise of the eee lee!) us 
authority and discretion reposed i in the Perey of the Interior. 


‘The motion for. a penene Is Eaccordely 
| | | | Denied. 





| GIFTS OF LANDS AND FILING OF APPLICATIONS FOR EXCHANGES. 
OF PRIVATELY OWNED AND STATE LANDS UNDER SECTION. 8, 
TAYLOR GRAZING ACT. | | 


ReGuLATIONS 
[Circular No. 1346], - 
| ‘Durarr ent OF THE JLyreator, | 


GENERAL LANp OrFicr, . | 
Washington, dD. ¢. one 8, 1985. 


| Raed Untied. SrarEs LAND» OFFICES: 


‘Section 8 of the Taylor Grazing Act, od I une , 98, 1984. (48 e * 


Stat. 1269), makes limited provision ay. for the Gceptante: by the 
| Secretary of the Interior of lands within the exterior boundaries of a 


_ grazing district as a » gift, (b) for mecene of ey owned lands 
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ay a grazing district for public lands within or withoet. a grazing 
district, and. (c) for exchanges of State lands within or without — 
grazing districts for public lands within or. r without such. districts. * 
‘The section reads as follows: ot | | 
| That where such action will promote the purposes of “a district or facili- 


tate its. administration, the Secretary is. authorized and directed to accept on 
behalf of the United. States any lands within: the exterior ‘poundaries Of a. dis- 3 


trict as a gift, or, when public interests will be benefited thereby, he is author- 


ized and. directed to accept on. behalf of the United. States title to any privately . 
owned lands within the exterior boundaries of said gr azine district, and in 
exchange therefor to issue patent for not to exceed an equal value of surveyed - 
_ grazing district land or of unreserved surveyed public land in the same State 
or within distance of not more than fifty miles within the adjoining State near-— 
est the base. lands: Provided, ‘That befére any’such exchange shall be effected,. 
notice of the contemplated exchange, descr ibing the lands involved, shall be pub- 
lished by the Secretary of the Interior once each week for four successive weeks. 


in some newspaper of general circulation in the county or counties in which 


may be situated the lands to be accepted, and in the same manner. in some 
like newspaper published. in any county in which may be situated any lands 
to be. given in such exchange; lands conveyed ‘to the United States under this 
Act shall, upon acceptance of title, become public lands and parts: of the grazing | 
district within whose exterior boundaries they are located: Pr ovided further, 
That either party to an exchange may ‘make reservations of minerals, ease- 
ments, or rights of use, the values of which shall be duly considered in deter- 
mining the values of the exchanged lands. Where reservations are made in 
lands conveyed to the United: States, the right to enjoy them shall be subject 
to such reasonable. conditions respecting. ingress and egress. and the use of the 
surface of the land as may be deemed necessary by the Secretary of the In- | 
terior. Where mineral reservations are made in lands conveyed by the United 
States, it shall be so stipulated in the patent, and any person who acquires the 
right to mine and remove the. reserved. mineral deposits may enter and occupy 
so nouch: of the surface as may be required for all purposes incident to the min- 
ing and removal of the minerals therefrom, and may mine and remove ‘such 
minerals, upon payment to the owner of the surface for damages caused: to the 
land | and improvements thereon. Upon application of any State to exchange 
lands within or without the boundary of.a. erazing district the Secretary of the. 
Interior is authorized and directed, in the manner provided: for the exchange | 
of privately owned lands in this section, to proceed with such exchange at the. 
‘earliest practicable date and to cooperate fully with the State to that end, but — 

no State shall be pecnit ten to select lieu lands: in another State. 


—Gurrs: OF Laps : TO THE Usrrmp Srarns ; 


a Offer to ‘Oniwey _Gitts of lands within the exterior. pandas ‘ 
of a grazing district may be accepted by the Secretary of the Interior — 
on behalf of the United States “where such action will promote the - 
purposes of the district or facilitate its administration.” Any _ 
“person desiring to make such a gift of lands should submit to the — 
Commissioner of the General Land. Office at Washington, D. C., an 
offer to voluntarily convey and transfer to the United. States: any 
20688—36—vol. 55——18 
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Tanda within a grazing ee describing such lands by ieee sub- 
divisions of the public land surveys. The offer should be accom- 
panied by an affidavit showing that the offerer is the record owner 


in fee of the lands so offered, free and clear of all encumbrances, 
and that there are no persons claiming the land adversely. to the 
. offerer. The affidavit should also show whether the taxes have been 


paid on the land. for the: preceding year and whether there are 
any taxes due or unpaid on such land or that. could operate as a 


lien thereon. The Beplication and affidavit should be submitted in 
| triplicate. 


9. Action by Guena Tani O fice —The offer of oift ag. accom 
panying affidavit will be promptly. considered upon receipt in the 
General Land Office, and if found regular and the records of said 
office show the land involved to be in private ownership and in a ~ 
grazing district, the duplicate will be transmitted to the Director 
of Grazing for a report as to whether the acquisition of such lands 
will promote the purposes of the grazing district or facilitate in its 
administration, and the triplicate will be transmitted to the Director 
of the Division of Investigations for report as to what the records 
of the county in which the land is situated disclose as to the owner- 
ship of such land and any taxes that may be unpaid in connection 
with such land, and as to whether there are any persons occupying 
and claiming the lands adversely to the offerer. These reports shall 
be expedited: to the Commissioner of the General Land Office, and ~ 
if upon consideration thereof it shall appear that the officer has 
good title to the land offered as a gift and that the acquisition of 
such land by the United States would be warranted, the register 
of the district land office will be advised, with the approval of the 
Secretary of the Interior, of such offer and agreement to accept the 
same in behalf of the United States, and that a serial number should | 
be assigned to the case and the General Land Office advised 
thereof, and that appropriate notations of the offer should be made 
on the district land office records. The register shall be instructed 


to advise the offerer of the agreement to accept the land involved _ 
as a gift, and that the offerer should submit a voluntary deed of _ 


conveyance to the United States of the land so offered, an affidavit 


| stating that such offerer has not conveyed or encumbered the land» 
In any manner from the time of making the offer up to and includ- — 
-ing the date of recordation of the deed, and evidence by. the proper — 
county official to show that all taxes due on the said land or that 


could operate as a lien thereon have been paid in full. If, upon 
receipt in the General Land Office of the conveyance and additional 
evidence, the same are found regular, title shall be accepted to the 
offered land as a. eee and the eds shall be advised thereot and - 
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| instructed to nae the donor of ile acceptance a the gift of land 
involved. | 7 

8 Deed “ Conveyance.—The. deed. of conveyance to es Uaied | 
‘States must be executed, acknowledged and duly recorded in accord- 
ance with the laws of the Statein which the lands are situated. The © 
deed should recite that it-is made “as a gift ”, as authorized by section — 
8 of the act of June 28, 1934 (48 Stat. 1269). Where such deed is 


made by an individual, it must show whether the person making the © tai 


conveyance is married or single. If married, the wife or husband of | 


‘such person as the case may be, must join in the execution and ac- _ 


_ knowledgment of the deed in such manner as to bar effectually. any 
right of curtesy or dower, or.any claim whatsoever to the land con- 
veyed, or it must be fully and satisfactorily shown that under the 


7 -_laws.of the State in which the land-conveyed is situated, such husband 


or wife has no interest whatsoever, present or prbepectwe. which 
makes his or her joining in the deed of conveyance necessary. Where 
the deed of conveyance is by'a corporation, it should be recited in the 
. instrument. of transfer that the deed was executed pursuant to an 
order or by the direction of the board of directors, or other governing — 
body, and a copy of such order or direction must accompany such 
Instrument of transfer and both should bear the impression o the 


_ eornene seal. 


_ExcHancz OF Paivatey Cane LANDS 


a.  Aelahion for Hachange—Section 8 of the act authori izes. od : 
directs the Secretary of the Interior to exchange for privately. owned : 
lands within a grazing district surveyed grazing district lands or un- — 
reserved surveyed public lands in the same State or within a distance 
of not more than 50 miles within the adjoining State nearest the 
base lands when the public interests will be benefited thereby. 
_. Whether or not an exchange will benefit the public interests is a ques- 
_ tion of fact to be determined by the Secretary of the Interior i in the 


: : light. of all the circumstances, 


Persons, firms, or corporations desiring to exchange iehde pursuant - 
to this section should file in the district land office having jurisdiction 


over the selected lands, or in the General Land Office, when thereisno 


_. United States district land office within the State, an application, in 
triplicate, setting forth by legal subdivisions of the public land. sur-— 
_veys the lands offered to the Government and the lands to be selected 
‘In exchange therefor. The application should contain the full name 


and post office address of the applicant, identify the grazing district 


in which the offered lands are situated, state whether or not any — 


reservations of minerals, easements, or other rights 1 in or to the offered a a 
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lands are desired, and what use thereof is contemplated. It should 
also show the reservations or easements which are acceptable to the 
applicant and are to be made by the United States aitecting the 
selected lands. oe 
The application must i seem panied: — an affidavit showing that. 
the applicant is legally capable of consummating the exchange, that 
he is the owner of the lands offered in exchange, that such offered 


"lands are not the basis of another selection or exchange, and: that. 


the selected lands are unappropriated and are not occupied, claimed, 
improved, or cultivated by any person adversely to the applicant. 
The application must be accompanied with a corroborated affidavit. 
relative to springs and water holes on the. selected lands, in accord- 
ance with existing regulations pertaining thereto. The application: 
must also. be accompanied with an. affidavit showing that the lands 
relinquished and the lands selected are approximately of equal value. 


The act requires that the value of the selected lands shall not exceed 


that of the offered lands, consideration being given to any reserva- _ 
tion of minerals or easements which may be made by the applicant 
or the United States.. The values of both offered and selected lands 
are to be determined by the Secretary of the Interior. 
Payment of fees will be required at the rate of $2. 00 for each 
selection of 160 acres or fraction thereof. | 
5. Action by Register-——If the application for eechanee appears 
regular and in conformity with the law and these regulations, the 
register will assign the current serial number thereto and, after” 
making appropriate notation upon his records, will transmit the 
original copy of the application to the General Land Office, together 
with a report as to any conflicts of record, and will transmit the 
duplicate copy of the. application to the Director of Grazing, who 
_ will report to the Commissioner of the General Land Office as to 
whether the consummation of such exchange. will benefit the public 
interests and as to whether in his epuuen the exchange should be 
authorized. ae 
Upon receipt of a Pavavalic report from the Dincctox of Gra azing, 
the Commissioner of the General Land Office will, all else being 
regular, request the Director of the Division of Investigations to 
have a field investigation made for the purpose of determining the 


values of the offered and selected lands; whether the selected lands _ 


are occupied, improved, cultivated, or elaine by another; whether 
the selected lands contain minerals, timber, springs, water holes, 
hot or medicinal springs, or any special features which should be 
considered in acting on the application ; whether the reservation — 
which the applicant desires to make in the offered lands, if any, 
together with the contemplated use of such reservation will in any 
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way affect adversely the administration of the grazing district; 

and whether there are any reasons why the exchange should not be — 

consummated. The field examination should be made as. soon as 

possible and report and special recommendation should be submitted | 
to the General Land Office. | 

6. Evidence Required—When the field ‘agesuamaon report is re- 


ceived and an exchange of equal values has been established, the | 


-. Commissioner of the General Land Office, unless he has reasons: to 7 


do otherwise, will, with the approval of the Secretary of the In- 
terior, issue notice for publication of the contemplated exchange, 
and. will require the applicant, through the register of the district 
land office, to submit proof of publication of notice, a deed of con- - 
" veyance of the offered lands duly recorded, an abstract of title show-_ 
ing that at the time the deed of conveyance to the United States _ 


was recorded the title to the lands covered by such deed was in 
_ the party making the conveyance, a certificate that the lands so 


conveyed were free from judgments or mortgage liens, pending — 
suits, tax assessments, or other encumbrances, and a certificate by © 


the proper official of the county in which the lands conveyed are _ | 


situated showing that all taxes levied or assessed against the lands 
conveyed to the United States, or that could operate as a lien thereon, 
_ have been fully paid, or whether there is a tax due on such lands © 


_. that could operate as a lien thereon but which tax is not yet:payable 
and that there are no unredeemed tax sales and no tax deeds out-. 


standing against such lands conveyed to the United States. : 
1. Publication of Notice—The publication notice must give the 
“name and post office address of the applicant, serial number and_ 


- date of the application, act under which application is filed, describe 


+ both the offered and selected lands in terms of legal subdivisions of 


the public land surveys, and state that the purpose of the notice © a 
is to allow all persons claiming the selected lands or having. bona 


fide objection to such exchange and opportunity to file their protests _ 


or other objections in the district land office, or in the General Land 


Office, together with evidence that a copy of such protest or objection | 


4: has been served upon the applicant. Such notice must be published 


at the expense of the applicant once a week for four consecutive 
weeks In some designated newspaper of general circulation in the 

county or counties in which may be situated the lands offered to the 
- United: States, and in the same manner in some like newspaper 
published ; in any county in-which may be situated any lands selected _ 
in exchange. In the event the newspaper is a daily, the publication — 
should be made in the Wednesday issue thereof. A similar notice 
will be posted in the district land office during the required period 
of publication and the register shall lee) as to the peeee Such | 
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| “ notice for publication will be sent by the General Land Office to alice 
register for forwarding by him to the applicant with instructions 
_ for publication in the newspaper or newspapers designated, but 


where there is no United States land office in the State, the notice 


will be sent direct to the applicant with instructions for publication - 

in the newspaper designated. Proof of publication of notice shall _ 
consist of an affidavit by the publisher, or foreman, or other proper 
employee of the newspaper, showing the dates of ‘publication, and | 
attaching thereto a copy of the notice as published. The register 
shall transmit. such evidence of publication to this office with his — 
report as to whether or not*protests or contests have been filed 
against the proposed exchange, and shall perety: as to we pane: | 

OF notice in his office. _ | 

8. Deed of Conveyance. ite dena: of conveyance i ake United 7 
States must be executed, acknowledged, and duly recorded in ac- 
cordance with the laws of the State in which the lands are situated. 
Such revenue stamps as are required by law must be affixed to the 
deed and canceled. The deed should recite that it is made.“ for 
and in consideration of the exchange of certain lands, as authorized 
by section 8 of the act of June 28, 1934 (48 Stat. 1269). ” Where 
such deed is made by an individual, it must show whether the person 
_ making the conveyance is married or single. If married, the wife or 
husband of such person as the case may be, must join in iheeeeettioe 
and acknowledgment of the deed in such manner as to bar effectually 
any right of curtesy or dower, or any claim whatsoever to the land | 
conveyed, or it must be fully and satisfactorily shown, that under 
the laws of the State in which the land conveyed is situated, such 
husband or wife has no interest whatsoever, present or prospective, | 
which makes his or her. joining in the deed of conveyance hecessary. - 
Where the deed of conveyance is by a corporation, it should be re- 
cited in the instrument of transfer that the deed was executed 
pursuant to an order or by the direction of the board of directors, 
or other. governing body, and a copy of such order or direction must 
accompany such instrument of transfer and both should bear the 
impression of the corporate seal. 

9. Abstract of Tetle—The abstract - of title must show that the 
title memoranda contained therein are a full, true, and complete . 
abstract of all matters of record or.on file in the offices of the re- 
corder of deeds and in the offices of the clerks of courts of record | 
of that jurisdiction, including all conveyances, mortgages, pending 
sults, Judgments, liens, s pendens, or other encumbrances or instru- 

~ ments which are required: by law to be filed with the recording officer 


and which appear in the records of the office of the clerks of courts 


of record affecting in any manner whatsoever the title to the land __ 
to be conveyed to the United States. The abstract of title may be © 
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- prepared ad éertifed: by nee recorder of dleceie or “othe proper 


officer under his official seal, or it may be prepared and authenticated ~ a 


by an abstractor or by an beat company, approved by the General 


- Land Office, in accordance with section 42 of the mining regulations _ 


of April 11, 1992 (49 L. D. 15, 69). 
100. Tames —In case taxes have been assessed or levied on lands | 


conveyed to the United’ States, and such taxes are not due and 


payable until some future date, the applicant, in addition to the . ee 


certificate above required relative to taxes and tax assessments, | 
- may furnish a bond with qualified corporate surety for the sum 
of twice the amount of taxes paid on the land for the previous 
year in order to indemnify the United States against loss for the 


tax as assessed or levied but not yet due and payable. In‘lieu 


of.the bond the applicant may submit a sum, similar to that required 
in the bond, and if and when proper evidence is furnished showing — 
the taxes on the land conveyed have been paid in full, the said 
sum will be returned to the applicant. — 

‘11. Action by General Land Office—The publication of notice, 
conveyance, abstract of title, and other evidence required of the. 
applicant will, upon receipt in the General Land Office, be ex- 
amined, and if found regular and in conformity with ia and 
there are no objections, title will be accepted, to the offered land 
and patent will issue for the land selected in exchange. 

‘Should the report from the Director of the Division of ee 

gations, upon field investigation, disclose inequalities of value, the 
Commissioner of the General Land Office will advise the applicant 
and afford him an opportunity to adjust matters so as to bring 
the exchange within the provisions of the law. 
Notices - of additional requirements, rejection, or other adverse 
‘action will be given, and the right of appeal, review, or rehearing 
recognized in. the manner now prescribed by the Rules of Practice. 
Protests against exchanges should be filed in the district land office, 
from where they will be transmitted to the General Land Office 
for consideration ‘and. disposal. ~ 8 

Should the application for eeanates: be finally eoieciad or the 
seléction canceled for any reason, the abstract of title will be- 
returned, and the applicant will be advised of his right to apply 
for “a quitelaim | deed: under saan law for me pane, ‘conveyed: to 
the United States. 

_. An application: for ‘secianes: will ie aéied : suspended » by the 

a egister and unless disallowed, the iands applied for in exchange 
will be segregated upon the records of the district land office and 
-. General Land Office, and will not be —— to other. appropriation, 

“ penny selection, or. filing, 4 
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12. Application for Exchange. —Section 8 of che’ act icons 
exchanges of lands between the United States and a State, when 
public interests will be benefited thereby, and provides for the issu- 
ance of patent for the selected lands upon acceptance of title to the — 
lands conveyed to the United States in exchange therefor. The 
lands offered-in exchange by a State may be lands owned by the 
‘State within or without the boundary of a grazing district, and the | 
selected lands may be an equal value of surveyed grazing district 


- lands or unreserved surveyed public lands of the United States with- a 


in the same State. Whether or not an exchange will benefit the pub- 
— lic interests is a question. of fact to be determined by the Sasha 
of the Interior in the light of all the circumstances. 

A State desiring to exchange - lands under the provisions of this | 
act. should file application, in triplicate, in the district land office 
having jurisdiction over the selected lands, or in the General Land 
_ Office, when there is no United States district land office within the 
State. Such application. should describe the lands offered to the — 
Government as well as those to be selected in exchange, by legal sub- 
divisions of the public-land surveys, or by entire sections, and noth- 
ing less than a legal subdivision may be surrendered or selected. 
_ The application for exchange should identify the grazing district in 
which the offered lands are situated, if in a grazing district, and 
should state whether or not any reservations of minerals, easements, 
or other rights in or to the offered lands are desired, and what use 
thereof is contemplated. It should also show the reservations or 
easements which are acceptable to the State and which are to be 
made by the United States affecting the selected lands. Each appli- 
cation for an exchange must be accompanied by the following. certifi- 

cate and affidavits: 


(A) A certificate by the selecting agent Howe that the 
_ selection. is made under and pursuant to the laws of the State. 
(B) An affidavit showing that the State is the owner of the 
lands offered in exchange, that such offered lands are not the 
basis of another selection or exchange, and that the selected 
lands are unappropriated and are not occupied, claimed, im- - 
proved, or cultivated by any person. adversely to the State. —_ 
.  (C) A corroborated affidavit relative to springs and water — 
_» holes on the selected lands in accordance with seeluie regula- 
a tions pertaining thereto. | ae 
— (D) An affidavit showing that. the. ligase: relinquished and e: 
‘the lands selected are approximately of equal value. 


_ The act requires that the value of the selected lands should not 
exceed that of the offered lands, consideration being given to any | 
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reservations of cnineeale: or éasements hich may be made by the ae 


State or the United States. The values of both offered and selected — 
7 lands are to be determined by the Secretary of the Interior. 


Payment of fees will be required. at the rate. of. $2. 00. for. each 


selection of 160 acres or fraction thereof. 


«18. Action by the Register—If the solicotan fou: sedans G ap- 
‘pears regular and in conformity with the law and these regulations, 


_ the register will assign the current serial number thereto, and, after. 
making’ appropriate notations: upon. his records, will transmit the 
original copy of the application to the General Land Office, together 
with a report. as to any conflicts of record, and will transmit the 
duplicate copy of. the application to the Director of Grazing, who 
will report to the. Commissioner of the General Land Office as to 


whether the consummation. of such exchange will benefit. the public 7 


interests and as to whether in his eg the exchange should be 
authorized. _ | : 
Upon receipt of a favorable report from the Director of Giicince 
the. Commissioner of the General Land Office will, all else being 
regular, request the Director of the Division of Investigations to 
have a field investigation made. for the purpose of determining the 
values of the offered and selected lands; whether the selected lands 


are occupied, improved, cultivated, or claimed by any one adversely 


to the State; whether the selected lands contain minerals, timber, 
springs, water holes, hot or medicinal springs, or any epetial fotnres 
which should be considered in acting-on the application; whether the 
reservation which the State desires to make in the offered lands, if 
any, together with the contemplated use of such reservation, will in 
any way alfect adversely the administration of the grazing district; 

and, whether there are any reasons why the exchange should not. be 
consummated. The field examination. should. be made as soon as 
- possible, and report and special recommendation should be submitted 
_ to the General Land Office. 

14. Hvidence Required—When. the field. investigation sect is 
received and an exchange of equal values has been established, the 
Commissioner of the General Land Office, unless he has reason to do 
otherwise, will, with the approval of ‘i Secretary of the Interior, 
issue notice for publication of the contemplated exchange, and will 


require the State, through the register of the district land office, to. 


submit proof of publication of notice, a deed of conveyance of the 
_ offered lands, duly recorded, a certificate of the proper State officer 
showing that the offered lands have not been sold or otherwise en-. 
-.cumbered by the State, and a certificate by the recorder of deeds or 


official custodian. of the records of transfers of real estate, in the | | 


proper county, or by an abstracter or abstract company approved by 
the General Land Office, that no ) instrument purporung: to oa or 
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in any way encumber title to the offered land is of record or on file 
in his office. If, however, the offered lands were ever held in private 
ownership and were acquired by the State from such source, it will 
be necessary for the State to furnish an abstract of title showing that 
at the time the deed of conveyance to the United States was recorded 

_ the title to the lands covered by such deed was in the State making 

the conveyance, a certificate that’ the lands. so conveyed were free 
- from judgments or mortgages, liens, pending suits, tax assessments, 

or other encumbrances, and a certificate by the proper official of. the 
county in which the lands conveyed are situated. showing that all - 


taxes levied or assessed against the-lands conveyed to the United 


- States, or that could operate thereon as a lien, have been fully paid. 
or that no taxes have been levied, or whether there is a tax due on such 
lands that could.operate as a. Hien thereon bit. which tax is not yet 
payable, and that there are no unredeemed tax: sales and no- tax — 
deeds outstanding against such lands conveyed to the United States. 
15. Publication. of Notice—The publication notice must give 
the name of the State making application, the serial number. and 
date of the application, act under which application is filed, describe 
_ both the offered and selected lands in terms of legal subdivisions of 
the public land surveys, and state that the purpose of the notice is 
to allow all persons claiming the selected lands or. having bona fide | 
objections to such exchange an opportunity to file their protests or 
other objections in the district land office, or in the General Land 
Office, together with evidence that a copy of such protest or objection 
has been served upon the State. Such notice must be published at 
the expense of the State once.a week for four consecutive weeks in — 
some designated newspaper of general circulation in the county or 
counties in which may be situated the lands offered to the United — 


_ States, and in the same manner in some like newspaper published in 


-. any county in which may be situated any lands to be selected in 
exchange. In the event the newspaper is a daily, the publication — 
should be made in the Wednesday issue thereof. A similar notice 
will be posted in the district land office during the required period _ 
of publication. Such notice for publication will be sent by the © 
General Land Office to the register for forwarding by him to the 
. applicant with instructions for publication in the newspaper or lews- 


_ papers designated, but where there is no United States land office in | ; 


the State applying for the exchange, the notice will be sent. direct 
- to the State with instructions for publication in the newspaper. desig- 
- nated. Proof of publication of notice shall consist of an affidavit 
_ by the publisher, or foreman, or other proper employee of the news-— 
paper, showing the dates at publication, and attaching thereto a 
| copy oe the notice as published. The register shall transmit such 
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evidence of publication to this office with his report as to whether or 
_ not protests or contests have been filed against the proposed exchange, 
and shall certify as to the posting of notice in his office. 


16. Deed of Conveyance —The deed of conveyance to the United mee 


States must be executed, acknowledged, and duly recorded in. ac- 
cordance with the laws ce the State making the exchange, and must — 


- be accompanied by a certificate of the proper State officer showing © - 


that the officer executing the conveyance was authorized to do so 
under the State law. The deed should recite that it is. made “ for 
and in consideration of the exchange of certain lands, as authorized 
| by section 8 of the act of June 28, 1984 (48 Stat, 1269).” | 
17. Abstract of Title—The abstract of title must show that is - 
title memoranda contained therein are a full, true and complete — 
abstract of all matters of record or on file in the office of the recorder | 
of deeds and in the offices of the clerks of courts of record of that | 
jurisdiction, including all conveyances, mortgages, pending suits, 
judgments, liens, lis pendens or other encumbrances or. instruments 
which are required by law to be filed with the recording officer and 
which appear in the records of the offices of: the clerks af courts of 
record affecting in any manner whatsoever the title to the land: to 
‘be conveyed to “the United States, The abstract of title may be pre- 
- pared and certified by the recorder of deeds or other. proper officer 
under his official seal, or it may be prepared and authenticated by — 
an abstracter or by an abstract company, approved by the General . 
Land Office, in accordance with section 42 of the mining reeneons 
of April 11, 1922 (49 L. D. 15, 69). 
eae Taine —In case the ined een to the ‘United: States has 
been held. in private ownership and taxes have been assessed or 
levied thereon, and such taxes are not due and payable until some 
future date, the State, in, addition to the certificate above required . 
relative to taxes and tax assessments, may furnish a bond with quali- 
fied corporate surety for the sum ‘of twice the amount of taxes paid — 
on the land for the previous year in order to indemnify the United © 
States against loss for the tax-as assessed or levied: but not yet due _ 
and payable. In lieu of the bond the State may submit a sum. 
similar to that required in the bond, and if and when proper evidence. 
is furnished showing the taxes on the land. conveyed have been paid 
| in full, the said sum will be returned to the State. a 
19. Action by General Land Office —The publication of aos | 
conveyance, abstract of title, and other evidence required of the State 
_ will, upon. receipt in the General Land Office, be examined, and if 
| found regular and in conformity with law, and there are no. objec- 
tions, title will be: accepted: to the offered land and Pe will’ issue 
for the land selected in exchange. om Rey. ae 
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- Should the report — the Director of the Dion of ivecce: 


tions, upon field investigation, disclose inequalities of value, the 


Commissioner of the General Land Office will advise the State and — 
afford opportunity for adjustment so as to bring the oepetee within 
_ the provisions of the law. 
- Notices of additional requirements, rejection. or other adverse ac-- 
tion will be given, and the right of appeal, review, or rehearing 
recognized ‘in the manner now prescribed by the Rules of Practice.. 
Protests against exchanges should be filed in the district land office, 
from where they will be transmitted to the Si Land Office for | 
consideration and disposal. | 
Should the application. for exchange be finally rejected or the 

selection canceled for any reason, abstract of title will be returned 
to the State, and the State will be advised of its right to apply for 
a quitclaim deed under existing law for the land cones to the 
United States. — 
_ An application for éxcliarive will be noted “ suspended ” » by the 
register, and unless disallowed, the lands applied for in exchange will 
be segregated upon the records of the district land office and General 
Land Office, and will not be subject to other appropriation, applica- | 
tion, selection, or filing. 

20. State School Lands —It is provided in section. 1 of the act 
that— | | 
‘Nothing in this Act shall be construed in any way to diminish, s oseice or 
impair any right which has been heretofore or may be hereafter initiated 


| under existing law validly affecting the public lands, and which is maintained 
pursuant to such law except as otherwise expressly provided in this Act, 


nor to affect any land heretofore or hereafter surveyed ‘which, except for - 


the provisions of this Act, would be a part of any grant to any State, nor 
as limiting or restricting: the ‘power or. aera! of any State as. to matters 
- within its jurisdiction. ° 
The words “ Nothing j in. dis es ‘fal be Gaers in oe 
way *-* * to affect any land heretofore or hereafter surveyed 
which, except for the provisions of this Act, would be a part of — 
any grant to any State” were obviously intended to preserve school 
sections, both surveyed and unsurveyed, included within the boun- 
daries of a grazing district established under the provisions of the 
- Taylor Grazing Act, in exactly the same. status for the purpose of 


any grant to any State as the lands would have had had the Taylor _ : 


Grazing Act not been passed and had the lands not been included 
in the grazing district. 

It follows, therefore, that neither surveyed nor - unsurveyed sel . 
sections within the boundaries of a grazing district may for that — 
reason only be offered as a basis for an equal area indemnity selec- 
tion under the act of ‘February 98, 1891 (26 Stat. 7 96). It also 
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“follows that the inclusion of unsurveyed school sections. within a 


Fe grazing district will not prevent the title to such lands from vesting - 


in the State upon the acceptance of the plat of survey thereof by | 
the Commissioner of the General Land Office. | 
Granted school sections owned by. a State within or without the 
boundaries of a grazing district may be assigned by the State as a 
basis for an equal value exchange, as provided in section 8 of. the g 
aed Grazing, Act. . _ | | 
= asp W. J OHNSON, Gone “ 
peur oie! ee 4 . ae; . ax. 2 
.T, A. Waurers, 
First Assistant it Seoretary. 


EXECUTIVE WITHDRAWAL ORDER OF NOVEMBER. 26, 1934, AS 
AFFECTING TAYLOR GRAZING ACT AND OLE, FRIOR: LEG- © 
ISLATION | oe = 

7 Opinion, February 8, 1985 $s 


WITHDRAWAL “OF. Pusiic Lanps—lxnounve ORDER OF NOVEMBER 26, “1934 
OPERATION. . an 


While the Executive or ‘der. of November 26, 1934, temporarily withdrawing 
particular areas of public lands fr om certain forms of disposition, contains . 
an excepting provision which operates. to save. preexisting valid appropria- 
tions, reservations or withdrawals during the period of their existence, such 
order nevertheless. attaches to these lands. as a secondary claim, becoming 

- effective upon the termination of the prior claim. | 


‘WITHDRAWAL OF PUBLIC LANDS—HXECUTIVA OrpEr OF - Novemars 26, -4934— 
-EsrasiisHMent OF ‘TAYLOn GRAZING District PERMITTED ON “WITHDRAWN 
LANDS. . * 


— grazing: ‘district wider ie: Taylor Grice Act may be established on . land 
withdrawn under. the. terms of the Hxecutive order of November 26, 1934, 


since the order ‘does not, directly. or by. implication, ‘prohibit the establish-. a2 


Ment of such districts, me: withdr awal . peng: from " ‘ settlement,. location, ‘ 
Sale or entry.” ie 7 


. WITHDRAWAL OF PUBLIC. {and raecon Grazine Act, . ‘xc. Se rr OF 
. ISOLATED OR DiscoNNECTED ‘TRActs—EFFECT OF EXECUTIVE ORDER. 


The authority conferred upon. the Secretary of the Interior by section Ww 
of the Taylor Grazing Act to lease isolated or disconnected tracts ofpublie | 
land: is limited to “vacant, unappropriated, and unreserved lands”, and;. 

having become reserved by the operation of the Executive withdrawal order . 


of November 26, 1934, may not be leased so long’ as that order: remains in “eas oa 


_foree. — 4 He 

Wiriewite oF ‘Pusric LANDS—BxEcuTive ORDER. .OF : Novanies 26, “1934— 
_ ExcH ANGE OF Lanps UnpEr: Src, 8, TayLor GRazine Act—ERFEct OF OrpER. 
“$0: long asthe withdrawal provided for by the. Executive order of Novem- 


_ ber 26, 1984, is operative on a tract of public land; said land is not the : 
subject of exchange under section 8 of the Taylor Grazing Act, since such 
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% fignee tony may wen be regarded as within the categ gory of a location or 
entry, both of which are prohibited by the Executive order. Pog 


 WIrepRAWAL oF PupBlic Lanps—HxncuTtve ORDER OF NOVEMBER 26, 1984—Saie 


or LANDS PROHIBITED. 
Sale of public lands being in terms forbidden by the Executive withdrawal: 
of November 26, 1934, isolated | and disecnnected tracts thereof may. not 
be sold at public auction under authority of section 14 oF the BNI: 
| Grazing Act. aa 
 WIPHDRAWAL OF PUBLIC LaNnDs—EXECUTIVE ORDER oF oe 26, 1934— 
“Bxisting Vatip Rieuts.” ae | 
In the determination of what are “ existing valid rights,” as used in the 
excepting clause of the Executive order of November 26, 1934, the cir- 
cumstances. of each particular case must be considered, a precise and 


general definition not being practicable. 
WITHDRAWAL OF Pune Lanps—BxEcustyp ORDER OF * Novemper 26, 1984 Score 
OF ‘EIXCEPTING CLAUSE. e 2 EP eee 
The saving clause of the Executive order’ of ioveuihet 26, 1984, wien ex- 
cepted from the operation of the withdrawal “existing valid rights,” held 
to include (1) valid entries ; (2) prior valid applications for entry, selec- 
tion, or location, substantially complete at date of the withdrawal; (38) 
claims under the Color of Title Act of December .22, 1928, where bona 
fide and substantial rights thereunder existed; (4) permits and leases 
under the Mineral Leasing Act of February 25, 1920. 


: Maneorp, Solicitor: 

You [the Secretary of the Interior] have’ requested my opinion 

on six questions which were propounded by the Commissioner of 
- the General Land Office involving the effect of the general with- 

‘drawal of lands by Executive order of November 26, 1984, No. 6910. 


For ready reference, the said order is quoted in full, viz: 


Wuoress, the act of June 28, 1934. (ch. 865, 48 Stat. 1269), provides, among — 
other things, for the prevention of injury to the public grazing lands by over- 
grazing and soil deterioration; provides for the orderly use, improvement and 
development of such lands; and provides for the stabilization of the livestock 
_ industry dependent upon the public range ; ‘and : 

_. Wuennas, in furtherance of its purposes, said act provides for ‘the ereation 
of grazing districts to include an aggregate area of not more than eighty 
million acres of vacant, unreserved and unappropriated lands from any part of. 
the public, domain of the United States; provides for the exchange. of State 
owned and privately owned lands for unreserved, surveyed public lands of. 
the United States; provides for the sale of isolated or disconnected tracts of | 
the public domain; and pr ovides for the leasing for grazing purposes: of iso- ~ 
_ lated or disconnected tracts of vacant, unreserved and auappt a as lands 
of the public domain; and- 
Waersas, said act provides that the President of the United States may 
order that unappropriatéd . public. lands be placed under national Torest admin- 
istration if, in his opinion, the land be best adapted thereto; and.) 
‘WHEREAS, said act provides: tor the use of f puple: land for the conservation. Or || 


_ Prapag ation o wild life ; and — 
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—WHmREs, I find and daciaué that it is necessary to classity all of the vacant, 


ne unreserved and unappropriated lands of the public domain within certain States 


for the purpose of effective. administration of the provisions of said act; | 
. Now, THEREFORE, by virtue’ of and pursuant to the authority vested-in me by 
the act of. June 25, 1910 (ch, 421, 36 Stat. 847), as amended by the act of © 
August 24, 1912 (ch. 369, 387 Stat..497), and subject to the conditions therein. 
expressed, it is ordered. that all of the vacant, unreserved, and. unappropriated 
_ public land in the States of. Arizona, California, Color ado, Idaho, Montana, 
Nevada, New Mexico, North Dakota, Oregon, South Dakota, Utah, and - Wyoming = 
be, and it hereby is, temporarily withdrawn from settlement, location, sale or | 
entry, and reserved for classification, and pending determination of the most — 
useful purpose to which such land may be put in consideration of the provisions 
of Said. act of J une 28, oe a for conser vation and. evelopment a natural 


& ay esources. 


The withdrawal hereby effected is subject to existing valid rights. . 7 
' This order shall continue in full force and eet mares and until revoked by 
. the President or by act of Congress. . 


The ‘questions are as follows: 


41 ‘Does. the Executive order apply to inde: included. in outstanding entries or 


other appropriations under the public land: laws or withdrawals or reservations: 
. existing at. the date the order was signed but which thereafter might, through 
i the termination - of such appropriations, withdr awals, and reservations, other- 
; wise become. public lands of the United States? . 
. 2. Can lands not now Withdrawn pursuant to public Ot Gas that have alr Lay 
issued. of hearings. looking to the establishment of grazing districts. in accord-. _ 
_ ance with the provisions of Section 1 of the Taylor. Grazing Act.be included: ina 
grazing district or. an “adaiion, ele notwithstanding the said Pxecutye 
withdrawal? 
3. Can isolated and vaidapnnseted: tracts of public lands not eaitable for. 
. inclusion in. ‘grazing districts. be- leased. for grazing purposes: pursuant to 
- geetion 15 of the Taylor Grazing Act notwithstanding the. said. “Wxecutive 
withdrawal? oo 


4. Can public lands: fe exchanged for pr ivate lands or Siteuwil: Jands 


under. authority. of section 8 of the ‘Taylor Gr azing Act mouaiibetanding: the a | 


‘said Executive withdrawal? 

5. Can. isolated and disconnected tracts of einer iande ‘not eeeeatne 760 7 
an acres be gold at public auction under authority of section 14. of. said. ois 
. ‘Grazing. Act. notwithstanding the said Executive withdrawal? 
6 ‘What constitutes an “ existing valid. right”, referred to in. that: portion 


of the” “Executive order reading “ ‘the withdrawal he: pans effected is. ‘subject - 
to existing valid rights?) - 


_ The questions ee be newer in the order stated. 
7 | 7 a < | 


_ “Th my opinion ‘the ‘Executive order oe to ends which, at the 
.date of its issuance, were covered by outstanding entries or. other 


~ appropriations under the public-land laws or by withdrawals or 


~ reservations, and takes effect as to such lands whenever they become 
i - ae of the: ee lands of the United States = by. reason. of ee 


oe oe ee te 
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foramina ore of the . outstanding appropriation, withdrawal, 


reservation. a 
Unquestionably, the President, acting under itis aathoney ‘cea 7 
him in the act of June 25, 1910 (86. Stat. 847), as amended, could _ 


withdraw land which -is already appropriated, reserved, or with- — 


drawn. Such a withdrawal, however, could take effect as to land 


| already appropriated, reserved, or qithdrawn: only upon the valid | 
_ extinguishment of the prior ‘claim or withdrawal. Compare 5 L. D. 
49; 10 L. D. 144; 15 L. D. 2; 32 L. D. 395; 50 L. D, 262, In such 


a ee the cca ee: withdrawal acts as a claim to to. the land sec- 


ondary to that which already exists. As such, it lies dormant until | 


the extinguishment of the prior claim, at which time it can and does 


actively attach to the land.. 
It is, of course, not necessary for the President. i exercise his 


- powers to the fullest extent; and, in a given case he. may desire to 
exclude from a withdrawal ‘all lands theretofore appropriated, re- 


served, or withdrawn. A determination of the intention of the 
President is dependent upon the terms of the order itself; and 
where an intention not to.include such land is expressed, the with- 
drawal would not attach to the theretofore withdrawn lands or 
other lands excluded from the scope of the: order. Compare’ 29 


LL. D: 588; 80 L. D. 515. 


- The Executive order here in question purports to eee “all 
of the vacant, unreserved, and unappropriated public land”, in - 
certain Rene. States. This withdrawal clause is not iol 
free from ambiguity. at might indicate an intention to have the 
order.cover only such lands as were vacant, unreserved, and un-. 
appropriated at the moment the order was signed. On. the other 
hand, it might be -held that the order was intended to attach 
actively to all vacant, unreserved, and unappropriated lands, and 
hence to cover all lands: which might become vacant, unreserved, 
and unappropriated during the life of tie order. : | 
_I believe that the withdrawal clause, contained in the Mei. 


order. of November 26, 1934, properly should-be construed in the © 


latter sense. This eoaclision is fortified by the express provision — 
in the order that “the withdrawal hereby effected is subject to 
existing valid rights.” There would be no necessity for such a pro- 
vision unless the withdrawal embraced appropriated lands. Tf it 
did not, there. ou be no a. “ existing valid nee 2 requiring a 


tection. — 


Generali ciate the Executive order as & ; whole, I hold a 


that while it operates to. save valid appropriations, reservations, or 


withdrawals during the period of their existence, it actually attaches 


to those lands as a secondary | claim and becomes: effective oe the : 
. termination of the prior claim. : | eg 
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“That Heecutins Te of N ovember 26, 1984, eres the nade : 
therein. described “from. settlement, location, sale, or entry” and 
reserved them “ for. classification, and pending determination of 
the most useful purpose to which such lands may be put in considera- — 


tion of the provisions of the said act of June 28, 1934, and for : 


conservation and development of natural resources.’ 
_ The question is raised whether a grazing district can be ae 
lished and superimposed on land withdrawn under that order. In 
my opinion it can. There is nothing in the terms of the order 
which directly or by implication prohibits the establishment of | 
grazing districts. The withdrawal is from “settlement, location, — 
sale, or entry”; ; the establishment of a grazing district is not one 
of those prohibited things. On the other hand, section 1 of the 
‘Taylor Grazing Act (48 Stat. 1269) specifically permits, with cer- 
tain exceptions. not pertinent here, inclusion of withdrawn or 


: - reserved lands in grazing districts if there be obtained the approval 


of the head of the Department having jurisdiction of those lands. 
In these circumstances there can be no doubt that a grazing district 
may. be established on 1 lands. withdrawn by the order, of November 
26, 19384. | 

N 0 difficulty will be eed in Seana the 1 necessary ap- 
proval for the inclusion of those. lands within a grazing district, 
inasmuch as the Department. of the Interior is in this instance the 
agency ene jena over the lands withdrawn, | | ; 


a | — ee 
Question three is whether isolated and disconnected tracts of. pub- 7 
lic lands not suitable for inclusion in grazing districts may be leased - 


_ for grazing purposes pursuant to section 15 of the Taylor Grazing 


Act, notwithstanding the said Executive order. My answer is in. 
the negative. That. authority extends only to “vacant, wnappro-— 

_ priated, and unreserved lands.” Having been. reserved by the said. 

- Executive order, they may not be leased for that purpose so long 

as the order remains in. force. The remedy is to have the order. 


- revoked as to particular: tracts where such leasing is desired; or, — : 


which would perhaps be more expedient, have the order so amended 


a8 to epuene such leases to: be made for lands otherwise. withdrawn : : ee 


| Se eae sacar 
> @uéstion® four aie to er aiden: action g of ‘the Taylor. 


Graving Act involving: lands withdrs awn a by the ae Executive order. 
- 20683—86—vol. 551k ; 2 et cate 
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J am of the opinion that such exchanges may not be allowed so long _ 
as the lands remain thus withdrawn. An appropriation of this — 
_ kind may well be regarded as within the category of a location or _ 

entry, and thus prohibited by the terms of the order of withdrawal. 


See 48 L. D. 380. The situation may be satisfactorily met in a the - 
manner suggested i in the answer to question three. a | 


o: 


Clearly, question five is to. be answered i in the negative. a Sales ” 


are aie owe ia tbe Orgse: ie 


: 
a 
4, 

~, 


tee, 


‘It is hardly pracHicabls to give & Precise and general definition of ~ 
the meaning of “ existing valid rights ”, as used in the saving clause. 
of the said Executive order. The circumstances of each particular 
case will have to be considered in applying that provision, It is 


not a new expression, and it has been construed and applied in formal 
adjudications of the Department. It was contained in Executive 


order of December 8, 1924, which withdrew all islands off the coast 
or in the coastal waters.of the State of Florida, and also in Execu- | 


tive order.of J uly 3, 1925, withdrawing the mainland within three 


' miles of the coast in eee States. In the case of Williams v. Bren- 
ing (51 L. D. 295), it. was said that these withdrawals were designed 


to prevent the initiation of new claims and not the destruction of 
rights theretofore fairly earned. And it was held therein that where 
a party had prosecuted a contest against a homestead entry and had 
done all that the law required to earn a preferred right of entry, 


such right was saved by the terms of the withdrawal orders, even 


though the contested entry had: not been ‘actually canceled and the 


preferred right, therefore, had not been awarded prior. to the date 
_ of withdrawal. It.was pointed out that the said withdrawals were 
not absolute and unconditional, but saved valid existing rights, and. 
were to be distinguished | from: instances where the withdr awal does 


‘not make such exception. ~ 


Of course, all valid entries are nioroded and I believe alse that Pall 


os prior valid applications for entry, selection, or location, which were 
a ‘substantially complete at. the. date of the withdrawal should be con- 
sidered as constituting valid existing rights within the meaning of | 
the saving clause of the withdrawal order. Claims under the color —__ 
of title act of December 22, 1928 (45 Stat. 1069), should’ likewise — 
be regarded as valid existing rights when bona fide and substantial ae 
a rights: thereunder existed -at the date of the withdrawal. I believe 
this protective provision should be generously applied... The public. . - 


interest 3 in Bee als. within the confines of the broad ‘Sxpanes - 
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thus. ees is too inconsequential to aagtee the. striking down 
of individual: rights through technical construction or harsh applica: 
tion of the protective provision of the order. | : | 
“Jn order that this opinion may be more comprehensive, it is dosmnad: | 
pertinent to add, although the precise question was not. submitted, 

that permits and leases may be granted under the Mineral Leasing Act | 


of February 25, 1920 (41 Stat. 487), for the withdrawn lands, be-. — 7" 


cause that act is operative within reserved. areas, with certain speci- 
fied exceptions, and for the further reason that the Taylor Grazing 
Act in section 6 thereof oe essly disclaims the - PuEpore of Interlering 
with such use. | 
~ Approved: 
Haroip Th Icxxs, | 
Sia of the Interior. 


EXECUTIVE WITHDRAWAL ORDER OF NOVEMBER 26, 1934, AS 
AFFECTING MINERAL PERMITS AND LEASES AND RIGHTS OF 
“WAY— VACANT, UNRESERVED, AND UNAPPROPRIATED PUB- 
LI¢ LAND ” CONSTRUED 


Opinion, February 20, 1935 


UXECUTIVE WITHDRAWAL. OF. NOVEMBER 26, 1984—Prraits AND Lmssps UNDER: 
MINERAL LEASING. ACT. 
The Executive withdrawal order of November 26, 1934, does not prevent the 
- granting of permits and leases under the Mineral Leasing Act of February 
25, 1920, since that act; with certain specified exceptions, is operative withb- 
in reserved areas, and for the further reason that the Taylor Grazing Act 
expressly disclaims the purpose of interfering with such use. Nor does the’ 
Pxecutive order affect rights of way or other rights granted within reserved | 
-areas, provided the use for which the right is granted shall not be incon- 
sistent with the purpose of the reservation. a 


EXWOUTIVE WITHDRAWAL OF NovEMBER 26, 1934—Miwmnar Lanps—Surracu' 
RicHTs—EXxcepTions. * | 

- Lands the surface of which is open to entry under the act of June 29 1910, — 

. or the act of July 17, 1914, the mineral deposits defined therein being | 


7 reserved to the United States, unless otherwise reserved, are to be con-" 


- strued: as reserved only to. the extent of the defined minerals and unreserved : 
insofar as. ‘the surface . is concerned. ‘Lands having this: status at the’ 
date of the Executive order of November 26, 1984, were reserved by that. 
order, and are not: now. open to entr vi; except where valid rights existed - 
at the date of the order, which rights must be protected. ew 


--Exiodnve WirHpRAWAL :OF -Novempar 26, ‘1084—PowEn, Sim RusievartoNs— i 
- WHEN . WITHDRAWAL ATTACHES. 


The purpose. of the power site ‘reservations as such was not. nbiOPateal or. in in- ~ 
any. way interfered . with by the. Executive. withdrawal of. November 26, 


1984, and 80 Jong. ag lands remain in. unconditional withdrawals for "power 
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— gites under ie Federal Water Power Act they are not subject to. eee: 
In the event a restoration under section 24 of the act was made prior to. 
the date of the Hxecutive withdrawal, and the restored land not entered — 
in the meantime, the Heeculye withdrawal, with its. ‘qualifications, 
attached. , | a 


7 Exnouniva WITHDRAWAL oF NovempBEn 26, 1984—Lanps Resronen From Powkr | 


- SITH WiITHDRAWAL—-UNCONDITIONAL AND QUALIFIED RESTORATIONS. | 


_ Power site lands restored unconditionally te entry, ete., or ina manner other: 
than that provided by section 24 of the Federal. Water Power Act,. prior 
3 the Executive withdrawal of November 26, 1984, ayouid. be subject to: 


of ithara ai ie, | ; 
ulate OY Soni ho ar ale Al _ 


My opinion has been shams on certain questions submit ad by | 
the Director of the Geological Survey in his letter of eee 3 


1934, reading as follows: 


Reference is made to Executive order of November 26, 1934, withdrawing’ 
“all of the vacant, unreserved, and unappropriated public land” in certain 
States for’ public purposes stated in the order. Two questions of administra: 


. tion under this order have arisen on which a ruling is desired: 


1. Is the withdrawal to be construed as prohibiting the allowance of ante 
cations for mineral permit or lease under the leasing law or for rights of way 
under a number of laws or, in general, for any rights. under an act which. 
specifically authorizes the ovantine of rights on reserved lands? - . 

2. Is the language “ vacant, unreserved, and unappropriated public land” to: 
be construed with the meaning of all public land insofar as vacant, unreserved, 
and unappropriated or is the withdrawal order to be construed as affecting 
only public lands that are wholly free from any sort of reservation and appro- 
priation and are, therefore, completely vacant? ; 

- This second question relates to that great body of lands. ‘isi are’ ‘reserved or _ 


- appropriated for certain purposes. but are yacant, unreserved, and unappropri- 


ated for certain other purposes. For example, approximately 10 million acres: 
are appropriated by permit or lease for oil and gas and about 800,000 acres are 


. appropriated by permit, license, or lease for coal. under the mineral leasing law,. 


but most of these areas have remained open for entry, at. least until November 


26, for many other purposes. 


About § million acres are included, in power-site reserves, a considerable: 
portion of which is, or may be, subject to entry under the pr oyisions of section: 
24 of the Federal Water Power Act. More than 27 million acres are withdrawn. | 
for classification as to coal, while oil, oil shale, phosphate, and potash with- | 
drawals aggregate more than 22 million acres.. Such lands are not. wholly 


_ unreserved but, if unaffected by the withdrawal of November 26, would remain: 
open for surface entry under the provisions of the act of June 22, (1910 (36 


Stat. 588), or the act of July 17, 1914 (38 Stat. 509). 


-1..In my opinion approved February 8, 1935, it 7 was held that. the 
said withdrawal will not prevent the granting of permits and leases. 


- under.the Mineral Leasing Act of February 25, 1920. (41 Stat. 417). - 
because that act is operative within reserved areas, with certain 


specified excepti ons, and for the further reason that the Taylor Graz- 
3 ing Act, in section 6 thereof, expressly, disclaims the purpose of inter- 23 
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fering Hien such. use. This ruling i 1s: equally applicable ack respect 
to such rights of way as may be granted within reserved areas. It. 
should be observed, however, that the authority to grant rights of 
way, or other See within reserved areas, obtains only on condition - 
_ that the use for which the right is granted shall not t be inconsistent 

with the purpose of the reservation. — | | 


2. Question 2 relates, mainly, to those see badias er fends: the 


surface of which was open to entry under the act of June 22, 1910 _ 
(36.Stat. 583), or the act of July 17, 1914 (88 Stat. 509), the mineral 
deposits defined therein. being reserved to the United States. I am | 
-elearly of the opinion that such lands, where not otherwise reserved, 


are to be considered as reserved only as regards the defined minerals, . 


and are unreserved insofar as the surface is concerned, being open 
to entry in the manner provided by the statutes above mentioned and 
_ certain other amendatory acts, Lands having that status at the date 

- of the Executive order of November. 26, 1934, were reserved by that — 
order, and are not now open to entry, except for the protection of 
valid rights existing at the date of the order. 

It is more difficult to determine the effect of the said Executive 
order with respect to lands included in power site reserves. It is 
clear, however, that the - purpose of the power site reservations, as 
such, was not abrogated or in any way interfered with ‘by the with- 
drawal of November 26, 1934, and so long as lands remain in un- 
conditional withdrawals. for power sites under the Federal Water © 
Power Act of June 10, 1920 (41 Stat, 1063), they are not subject to 
entry. It is provided, however, by section 24 of that act that such 
lands may be restored to entry under the public land laws in case 
the Federal Power Commission shall determine that the value of 
any such lands for power purposes will not be injured or destroyed 
thereby, conditioned upon a reservation to the United States, or its 
permittees or licensees, of the right to. enter upon, occupy, and use 
any part or all of said lands necessary for the purposes of the Fed- 
eral Water Power Act. Where such a restoration had been made 
prior to the date of the Executive order of November 26, 1934, and 
the land had not been entered, it Is my opinion that the said with- 
drawal attached so as to prevent entry thereafter, except for the pro- 


- tection of a valid right existing at the date of the order. As regards a 


power site lands which had not been restored in the modified form, 
or unconditionally, prior to November 26, 1934, the withdrawal order 
of that date would attach and place the peer subject to that with- 


drawal. In this connection see my said opEmer approved under oe 


date of February 8, 1935. 
_ Approved: : 
ee vee WALTERS, ~ 
| First Assistant Seoretary. 
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STANDARD PIPE LINE COMPANY 
Devided Febr wary 21,1 935 


RIGHTs oF Way Gun Puss Lanps—Prre LInE—SEzC. 28, ete OF : TepRUARY 25; 
—1920—AprircaTIoN—-STIPULATION—W ORDS AND PHRASES. : 


A stipulation required of applicants for rights of way: for pipe. lines over’ nab . 
lands, embodied in regulations promulgated under authority of section 28° of | 
_.. the Act of February 25, 1920, included the following: “and further expressly 
consents and agrees * * * that the use of the pipe. line for the. trans- 
portation of oil or gas shall be nutes to oil or gas produced: in conformity . 
with State and/or Federal laws, * * * and further expressly consents 
and agrees to purchase and/or none oil or. gas available. on Government 
lands,” ete. Held: If the applicant i is merely a carrier, and not a pur ‘chaser 
as well, the stipulations apply to it as a carrier only, and if it carries oil but 
not gas the applicant i is affected only as a carrier of oil; the language of each 
term of the stipulation being in the disjunctive, and not intended” to have | 
the effect of changing the business of a pipe line ea ee 


Waurers, First Assistant Seoretary: 

By decision of October 3, 1934, the Commissioner of the Cake 
Land Office required the Standard Pipe Line Company to execute 
and file stipulations, as specified by the Department in its decision of 
May 16, 1934 (54 I. D. 465), in the case of Montana-Dakota. Utilities: 
Company, Pierre 025995, as a prerequisite to approval of its right-of- 
way application for a pipe line, under section 28 of the Act of Feb- 
-ruary 25, 1920 (41 Stat. 437). The penalty for failure to comply was 
rejection of the application. | 

The applicant company, by its attorneys, ie saci: sllesing: that 
‘the Commissioner erred in requiring the company to agree to purchase 
gas and/or oil, because it 1s a carrier engaged in transportation of oil 
and is not a purchaser of either oil or gas; erred in requiring the com- 
pany to agree “to purchase and/or transport oil or gas” , because it is a 
carrier of oil only and cannot therefore agree to carry gab: and erred 
in. applying said decision of May 16, 1934, because the Montana- 

; Dakota. Utilities Company was engaged in the purchase, transporta- | 
tion, and resale of gas and dominated the available markets, whereas. 
the Standard Pipe Line Company is merely a carrier of oil and is 
only one of several pipe line companies having lines which reach. 
and serve the fields involved. | 7 
, The pertinent part of the stipulations i is as follows: | 
* * :&. and fur ther expressly consents and agrees that its pipe line shall be 
7 gonstructed, operated, and maintained as a common carrier and that. the 


use of the pipe line for the transportation of oil or gas shall be limited to 
off or gas produced in conformity with State and/or Federal laws, including. 


laws prohibiting waste and any applicable code of fair. competition adopted .. 


under the National Industrial Recovery Act: and. further expressly consents 
and agrees to ourchase and/or transport otk or gas available on Government 
dands in a vicinity of its pipe line or gathering branches without discrimi- 
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ation as between Government lands and lands of others aad in such ratable | 
proportions as may be BabistaCtOny it to the Decrerary, of oe Interior. [Hmphasis = 
added.] 7 
It will be noted that the disjunctive is ae ay and not the 3 
conjunctive alone—“oil or gas”, “purchase. and/or transport oil or 
- gas.” If the appellant company is merely a carrier, and not a 
purchaser as well, the stipulations apply to it only as a carrier; and. 
if it carries: 72. but not gas, the stipulations are so stated in the 
disjunctive that the appellant. company is only affected as a carrier’ 
of oil. The stipulations are not intended, and will not be construed, 
to have the effect of changing the business: of a pipe line right of 
way: grantee. There is nothing to indicate that the appellant: com- 
pany’s pueee will be ee affected by the oe stipula- 
tions. — | 7 
In the case of a Vv. U:. 8. Casualty Co. (246 N, Y. 5. 808), | 


the court said: 


‘The intention is that, when the expression “tand/or” is - used’ in a contract, 
the one word or the other. may be taken: accordingly as the ‘one or the other 
_ will best effect.the purpose of the parties as gathered from the contract taken 
as a whole. In other words, such:an expression in. a contract amounts in 
effect to a direction to those charged with construing the contract to give it 
such interpretation as will best accord with the equity of the situation, and 
for that purpose to use either “and” or “or” and be held down to neither. 


The decision appealed from | is ang 
| Affirmed. : 


_ HARLAN D, HEIST 
"Decided February a1, 1985 


Orrico OF THE Untren Baaitias : 
One not appointed to a position by the Pr sant: a court of law, or the 
head of a Federal department, and whose employment does. not embrace 
the ideas of tenure and duration, is not an officer of the United States. 
ArrorNrys, AGENTS, Hirc.—Practich BEForE FEDERAL Deparrmmnis—Home 
OWNERS’ Loan ‘CorPoraTion—ActT oF Marce 4, 1909. 
One who acts. as local attorney for the Home Owners’ Loan Corporation, 
created by section 4 (a) of the Act of June 13, 1933, not being “the head of 
a department or other officer or clerk in the-employ of the United States,’”. 
_. within the meaning of the Act. of. March 4, 1909 (35. Stat. 1109), is not 
barred, by reason. of acting as such. euorney, from admission to praeete 
before a. Federal department. _ olen : | 


| ATTORNEYS, Acmnts, Etco.—Home Owners’ Tei Conporatiox—Suc. 4, Act or 
_ JUNE. 13, 1988—OriaiMs AGAINST THB ‘UNITED Sratss—DEPaRTMENT Rrau- 
LATIONS OF SEPTEMBER 27, 1917. ; 


The position of local attorney for the Home Owners’ Loan Corporation is a 
| “place of trust: or eee under the Government of the United States, the 


216 DECISIONS OF THE DEPARTMENT OF THE INTERIOR _ [Vol.. 


- corporation having been created specifically as “an instrumentality of the 
United States” by section 4 of the Act of June 18, 1938. Accordingly, one 
occupying this position, although not barred from admission to practice — 
before the Department of the Interior, is inhibited by section 8 of Depart- 


ment regulations of September 27, 1917, from acting as agent or Bead _ 


for the claimant in any case against the Umted States. 
ATTORNEYS, Aunts, ET. —— PRACTICE BEFORE THE DerarrMent oF THE Ineexon— 
CLAIMS Not INHIBITED, _ : . 
Many cases before the Department of the Interior are not peatnet the United 
States, as, for instance, an appearance for the purpose of amending a 
homestead entry, an application to purchase land under the Timber and 
“Stone Act, or the contest of a homestead entry by a private individual. © 
ATTORNEYS, AGENTS, ETc.—ForMER INSTRUCTIONS AND DECISION : OVERRULED IN 
Instructions of April 4, 1981 (53 I. D, 347), and case of William 0. Holland 
(M. 27696, decided April 26, 1984), overruled in so far as in conflict. 


; “Wanrers; First Assistant Secretary: 

Harlan D. Heist has applied for admission to meaetiee aS. an 
attorney before the Department and its bureaus. His application 
is governed by the rules and regulations prescribed by the Secre- 
tary (46 L. D. 206) pursuant to section 5 of the Act of July 4, 1884 
(23 Stat. 101). Tt is affected, moreover, by Federal criminal stat- 
utes, for Heist should not be admitted to practice if his appearance 
before the Department would necessarily violate such statutes. These 
regulations and laws are couched in narrow and technical language 
and should be interpreted accordingly. | 

It is not denied that Heist has furnished all the documents and 
information required, and that his application is entirely satis- 
factory except for one matter. The only controversy arises from 
the fact that he is local attorney (in Lincoln Uy ans for 
the Home Owners’ Loan Corporation. 


. 


The Act of March 4, 1909 0, GAM, See. - 35 Stat. 1108), 
provides: — & ace pence 4 | 


Whoever, being” Wi Me SES the head ofa department, or other sneer or clerk 
im the employ of the United Stidadies, shall, directly or indirectly, receive, or 
agree to receive, any compensation whatever for any Services rendered or to 
be. rendered to any person, either by himself or another, in relation to any 
proceeding, contract, claim, controversy, charge, accusation; arrest, or other 
matter or thing in which the United States is a party or directly or indirectly 
‘interested, before. any. department, court-martial, bureau, officer, or any civil, 
military, or naval commission whatever, shall be fined not more than ten 
‘thousand dollars and imprisoned not more than two years; and shall moreover, 
‘thereafter be incapable - of holding any office of honor, trust, or > profit under 
| ithe Government of the United States. [Emphasis supplied. 1 | : 
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- Although tis United States is not a arty: to all proceedings: be- | 
fore the Department, it is certainly interested in them, directly or 
indirectly. Thus the case of United States v. Long (184 Fed. 184, 
186) held it a violation of Section 1782 of the Revised Statutes, 
from which the statute quoted is derived, for a land office clerk to 
agree. to accept. compensation for furnishing information. concern- 
ing the status of land to one who desired to purchase it under ine | 
Timber and Stone Act.- The court. said: oe 

An. application for the. purchase of land | trom the “government under the 
timber and stone act. is, in effect, the inauguration | of a proceeding. through | 
_ which to acquire the land. from the government, and in. which the government: 
is an interested party. It is an interested party in two aspects : ‘First, in its . 
governmental aspect, to see that the. laws are enforced and obeyed ; and 
second, in its proprietary right, as the owner of the land the title to which is 
sought to be acquired from it. But, were the application to ‘purchase land 
from the: government not the inauguration. of 4 proceeding, it. is a matter 
or thing at least, in which the government i is. an interested party. Po ay 2 


‘United States v. Booth (148 Fed. 112) is to the. same effect. ‘Sec 


also Burton v. United States (202 U. 8. 334, 370). 
If, therefore, Heist were “the head of a department, or other: offi- 


. eer or clerk in the employ of the United States” he could receive no 


compensation for his services in practicing before the Department,. 
and he would derive no. practical benefit from his enrollment as am _ 
attorney. It would be proper, therefore, to refuse to admit him. . 
Loren. Ray Pierce (49 L. D. 500). He is ‘not, however, within the 
scope of the statute. It is obvious that he is neither a “head. of a. 
department” nor a “clerk”, and under the decision of United States 
ov. Germaime (99 U.S. 508), it is impossible to hold that he is am 
“officer.” That case held that a surgeon appointed by the Commis-. | 
sioner of Pensions was not an “officer of the United States”, because- 
he had not been appointed by any of the methods which the Consti- 
tution authorizes for the appointment. of “officers. ’ The opinion 7 
Stated (p. 509): | Be bg 3 - = 


The counsel for defendant insists that art. 9, sect. ae oe the Constitution,, 
prescribing how officers of the United States shall be appointed, is. decisive of - 

_ the case before us. It declares that “the President shall nominate, and by and 
_ With the advice and consent. of the Senate: shall appoint, ambassadors, other. 
public ministers : and’ consuls, judges of the Supreme Court, and all other | 
officers of the United States, whose appointments are not herein. otherwise- a3 
provided for and which shall be established by law. But. the Congress may,. 
by: law, vest the appointment. of such inferior officers as they may think pone | 

in the President alone, in the courts of law, or in the heads of departments.” 
The argument is that: provision. is here made for the appointment of all. offi 

cers . of the United States, and that defendant, not.-being. appointed in either: 

of the. modes here mentioned, is not an officer, though he may be an agent. or 


employe working for the government - and paid by it, as nine- -tenths of the . 


_ persons rendering service to ie eon o ene ‘undoubtedly are, without nee 
becoming its officers. ee . | ; | 
% a * a. ae re * me 
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- That all persons who can be said to hold an office under. the government 
about to be established under the Constitution were intended to be included . 
within one or the other of these modes of appointment there can be but. little. 
doubt. This Constitution is the supreme law of the land, and no act of Congress 
is of any validity which does not rest on authority conferred by. that instru- 
ment, It is, therefore, not to be supposed that Congress, when enacting a — 
criminal law for the punishment of officers of the United States, intended to — 
punish any one not appointed in one of those modes. If the punishment were — 
designed for others than officers as defined. by the Constitution, words to that 
- effect would be used, as servant, agent, person in the service or employment 
of the government ; and this has. been done where it -was so intended, as in the 
sixteenth section of the. act of: 1846, concerning embezzlement, by which any 
officer or agent of the United States, ana all persons bh edd in. the act, 
are made liable. 9 Stat. 58. . | | 
Poa Ste Ee Ss OF . rn ae x a Ss ae 

“The association of the words “heads: of departments” with the President and 
the courts of law strongly implies that something different is meant from the 
inferior commissioners and bureau officers, who are themselves. uhe: mere aids 
and subordinates of the heads of the departments, | 

United States v. B artwell (6 Wall. we is - not, as supposed, in, conflict with 
these views. It is clearly stated and relied on in the opinion that Hartwell’s 
appointment was approved by the Assistant Secretary of the Treasury as acting 
head of. that department, and he was, therefore, an ‘officer of the United States. 

Tf we look to the nature of defendant’s employment, we think it equally clear 
that he is not. an officer. In that case, the court said, the term embraces the 
ideas of. tenure, duration, emolument, and duties, and that the latter were 
continuing and permanent, not. occasional or temporary. In. the case before 
us, the duties are not continuing and permanent, and they are occasional and 
intermittent. The surgeon is only to act when called on by the Commissioner 
of. Pensions in some special case, as when. some ‘pensioner or claimant of a 
pension presents himself for examination. He may make fifty of these examina- 
tions in a year, or none. He. is required to keep no place of business for the 
pa use, a | | 3 , 

x a” roe + re 2 

if Congress had passed a law requiring | the commissioner’ to appoint a 
man .to furnish each agency with fuel at a price per ton fixed by law high 
enough to secure the delivery of the coal, he would have as much claim. to 
be an officer of the United States as the surgeons appointed under this statute. 

We answer that the defendant. is not an officer of the United | States, and that 
judgment on the demur rer must. be entered in his favor. Oe, ee 


Heist was not appointed. by the President, a court of ine or ‘the 
| head of a department, nor does his employment embrace. the ideas 
_ of tenure and duration which the Supreme Court says are implied in 
the term “officer. ” He was appointed under Section 4 (j) of the Act 
of June 13, 1933 (48 Stat. 129), by the Home Owners’ Loan Cor- 
poration, which was created by Section 4 (a) of the same act.. The 
Home Owners’ Loan Corporation is not a department. 25 Ops. Atty. ; 
_. Gen. 6; 26 Ops. Atty. Gen: 209; 22 Ops. Atty. Gen. 62. It ig not 
even mace the jurisdiction of a ‘department, Act of July 22, 1932, 

Section 17 (47 Stat. 736). Heist’s duties as local attorney, moreover, .. 
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| are at an. ‘aieepiteatt nature and comparable to those of the surgeon = 
in the Germaine case. 


The Attorney General, “moreover, has interpreted the Germaine 3 


decision as applying to the very statute from which the act in ques- 
tion is derived, in, the case of an assistant attorney for the District 
of Columbia practicing. before the Department of the Interior. 18 
Ops. Atty. Gen. 161. He found it impossible to distinguish between : 
the phrases “officer of the United States” and “officer * * * in the 
employ of the United States.” It is my opinion, therefore, that the 
__ statute under consideration does not apply to Heist, pane that 1 it does” 
— not bar him from admission to > practice. | eA © Hee 


‘The Act of March 4, 1909, PSochon 109° (35 Stat. 1107 ), ood : 


“Whoever, being an officer of. the United States, or a person holding: any. place 
of trust or profit, or discharging any official function under, or in connection 
with, any executive department of the Government of the United States, or 
under the Senate or House of Representatives of the United States, shall act 
as an agent or attorney for prosecuting any claim against the United States, or, 
in any manner, or by any means, otherwise than in discharge of his proper . 
official duties, shall aid or assist in the prosecution or support of any such 
claim, or receive any gratuity, or any share of or interest in any -claim from 
any claimant against the United States, with intent to aid or assist, or in 
consideration of having aided. or assisted, in the prosecution. of such claim, 
shall be fined not more than five thousand dollars, or imprisoned not. more 
than one year, or: both. .* * * 


The prohibition contained in this statute, also, does not wits 
to Heist, for under the reasoning developed above he is neither 
“an officer of the United States” nor connected with any executive 
cepartment. — 


III 


. Section 8 of the rules and “regulations (46 L.. D. - 206) provides 
| that: | 


No person holding any office or place of trust or pron eee the Government 
of the. United States will be permitted to appear as an attorney or agent for 
the claimant in any case against. the. United. States; , ° as [omphasis i 
supplied. cma 

The regulations iiuieted ais eter to Heist, “for he holds a ae : 
of trust or profit under the Government of the United States.” Al-_ 
though the Home Owners’ Loan Corporation Is not an “executive — 
department”, yet it was created specifically as “an instrumentality | 
of the United States.” Section 4 of the Act of June 13, 1983, supra. — 
His employment, moreover, involves both trust and profit. ~The 


exact question was correctly. decided by the Department i in the case 


Aa of eos: C. # olland, M. zines, a 26, (1984. That ‘decision | 
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is supported by the opinion of the Attorney General relating to the | 
office of counsel for the Spanish Claims Commission (23 Ops. Atty.. 
Gen. 533), and also by the departmental instructions of ‘April 4,. 
1931, relating to the position of deputy surveyor (53 I. D. 347). 

Although the regulations apply to Heist, they do not disquality” | 
him from practicing before the Department. They merely prohibit: 
him from appearing as attorney “for the claimant in: any case — 
against the United States.” This phrase is to be contrasted with. 
the ee phrase discussed above: | , 


oe apy proceeding, contract, claim, controversy, charge, accusation,. 
ar rest, or other matter or thing in which the United States is: a: Rene or 


* Ok * 


directly or indirectly interested * 


Other portions of the ruled and rogulations relate generally to: 
admission to practice, but ‘Section 8 applies only to appearance in: 
certain cases. It is as if an “officer of the United States” were 
applying for admission to practice before any State or Federal: 
court. By the Act of March 4, 1909, Section 109, he would be pro-. 
hibited from prosecuting any claim against the United States, yet: 
it could not be argued that he would be barred from admission. 

Many of the cases before the Department are not against the. — 
United States. Thus in W. D. Harlan (17 L. D. 216) it was held 
that Section 190 of the Revised Statutes, which prohibits certain: 
governmental employees from appearing as attorneys “for prose-. 
cuting any claim against the United States”, does not apply to an: 
appearance for the purpose of amending au homestead entry: The: 
opinion stated (p. 217): a 7 

The proper solution of the question presented in the appeal - of Harlan 
depends upon the meaning of the words DneRecu ane any claim neest the: 
United States.” . 

The litigation between atizene seeking to. acquire tle to Siibiie. ‘larids.. | 
under the homestead and other laws, is in no sense a claim against the. 
United States, nor is an ea-parte proceeding, such as that begun. by. Fox, for 
whom Harlan proposed to appear as attorney, a “claim against the United. 
States.” The citizen in his relation to the government, while availing himself 
of the benefit of the land laws, is. simply exercising a right conferred upon. 
him by the voluntary act of the government. In so far as the ereat mass: 
of land cases are concerned, it is an indifferent matter to the government 
who prevails, except in that broad and: comprehensive Sense in which it is 
interested in the maintenance of law and order. 

. Mr. Fox is not. “prosecuting a’ claim against the United States”, he is 
simply. endeavoring. to avail bimself of the benevolence. of the government. 
This view appears to be conclusive of Har lan’s right to appear as his counsel. 
ae i oe therefore, the case of ‘Fox is not a proceeding against the United States, 

_ Harlan is not disqualified. to appear as his attorney, no matter what meaning 

may be given to the word claim as used in the statute. 


See also Yeater v. Prince (38 L. D. 187), which held that a contest: 


by a private individual against another person’s homestead entry 
was not within -the scope of Section 190 of the Revised Statutes. — 
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Similarly the case of United States v. Byron (223 ¥ Tred. 798) held 
| that: an application to:purchase lands under the Timber and Stone 
-Act (Act of June 3, 1878, Ch. 151, 20 Stat. 89) was not a claim | 
against the United States. The court said. (p. 800) : : 


A claim, within the meaning of this’ statute, is the demand of something 
cfrom the United States on the ground of right, as the assertion of a right 
sto the title, possession, or ownership of property, or the affirming of a debt, 

-obligation, or the like, and to constitute. the crime charged there must be 
-such an account or claim existing or pending, and the false writing must. be 
“presented in support of or in relation thereto. Such seems to be the adjudged 
‘eases in which the statute has been enforced as far as I am able to ascertain. 
‘Thus in United States vy. Staats, 8 How, 40, 12 L, Hd, 979, and United States 
vy. Bickford; 4 Blatchf. 339, Fed. Gas. No. 14591, the false writings Weie sunb- 

mitted in support of applications for a pension and for a bounty land warrant 
due asa matter of right under a law of the United. States to certain qualified — 


-. persons for military service. In United States v. Dawis, 231 U. S. 183, 34 


‘Sup. Ct. 112, 58 L. Hd. 177, the false writing was presented in support of an 
application for a soldier’s additional. homestead under a statute of the United 
States. In each of these cases aright or claim ag gainst the United States 
- ‘was vested in certain persons by virtue of a law thereof, and the false. writings 
W ere submitted in support of such claims. 

Jones v. United States (35 Fed. 561), on the shoes oer) held that 
‘a suit to.compel the issuance of a patent, after the requirements of 
the Timber and Stone pe had been satisfied and the purchase price 
had been paid, was a “suit against the Government, of oe United 
States.” re 

‘Heist, therefore, shold: be admitted to practice, but as ce as. 


che holds a. place of trust or profit under the Government he should. 


not appear “ for the claimant in any case against the United States.” 


It is not the purpose of this decision to define accurately the mean- fue 


ing of that phrase as employed in Section 8 of the rules and regula- 
tions. Each case will have to be decided according to its facts. 
It is clear, however, that the term meludes more than just money 
claims, for it is contrasted in the same section with the phrase. 

“money demand against the: United States.” The opinion, more- 
cover, in United States v. Byron, quoted supra, indicates the general. 
standard which should be adopted. And the decisions of United 


States v. Staats {8 How. 40), United States v. Bickford (4 Blatchf. 


839), United States v. Davis (231 U. S. 183), and Jones v. United 
States, supra, furnish examples of cases” which fall within the © 
prohibition: (3 2 

‘The decision. ef William 0. H olan, M. 97696, decided April 26, | 
1934, in so far as it is contrary to this ‘decision: is hereby overruled. 
Notice should: be sent to. Holland, therefore, and. he should be — 
allowed to renew his application, _ | 
- Similarly the ‘reasoning contained in the fastrucliona: of April 4, 
. 1931, In ‘sO far:as sit 1s inconsistent with that expressed herein, is 
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| repudiated. The factual situation dealt with in those instructions, 
however, is distinguishable, and the conclusion is supported by 

Section 452 of the Revised Statutes. © , . 
The application is allowed. 


MINING in PAPAGO INDIAN RESERVATION 
“Iysrevorions 
‘[Cirewlar No. 1347). | 
DeparrMENT or THE INTERIOR, 
| ‘GENERAL Lanp OFFIcs, 
| Washington, DiC. hoy ie 1995. 


Ruciaran Puonnrg, “ARIZona: af 
Section 3 of the Act of June 18, 1934 (48 Stat. 984), eoitans ane 
following proviso relating to the Panne, Indian Reservation: 


' Provided further, That the order of the Department of the Interior, signed, 
dated, and approved by Honorable Ray Lyman Wilbur, as Secretary of the 
Interier, on October 28, 1932, temporarily withdrawing the lands of the Papago. 
Indian Reservation in Arizona from all forms of mineral entry or claim under 
the public land mining laws, is hereby revoked and rescinded, and the lands of . 
said Papago Indian Reservation are hereby restored to exploration and 
location, under the existing mining laws of the United States, in accordance 
with the express terms and provisions declared and set forth in the Executive 
orders. establishing said Papago. Indian Reservation: Provided further, That 
damages shall be paid to the Papago Tribe for loss of any improvements on. 
any land located for mining in such a sum as may be determined by the 
Secretary of the Interior but not to exceed the cost of said improvements: 
Provided further, That a yearly rental not to exceed five cents per acre shall 
be paid to the Papago Tribe for loss of the use or occupancy of any land 
withdrawn by the requirements of mining operations, and payments derived 
from damages or rentals shall be deposited in the Treasury of the United © 
States to. the eredit of the Papago Tribe: Provided further, That in the event 
any person or persons, partnership, corporation, or association, desires a 
mineral patent, according to the mining laws of the United States, he or they 
shall first deposit in the Treasury of the United States to the credit of the, 
Papago Tribe the sum of $1.00 per acre in lieu of annual rental, as herein- 
before provided, to compensate for the loss or occupancy of the lands with- 
drawn by the requirements of mining operations: Provided further, That 


patentee shall also pay into the Treasury of the United States to the credit 


of the Papago Tribe damages for the loss of improvements not heretofore paid 


in such‘a sum as may. be determined by. the Secretary of the Interior, but 


~ not to exceed the cost thereof; the. payment of $1.00 per acre for surface use 
to be refunded to patentee in the event that patent is not acquired. 

Nothing herein. contained ‘shall restrict the granting or use of permits for 
easements or rights-of-way ; or ingress or egress over the lands for all proper 
and lawful purposes ; and nothing contained. herein, except as. expressly pro- 
. vided, shall be construed aS authority for the Secretary of the Interior, or 
_any other person, to issue or promulgate a rule or regulation: in conflict. with 


t= 
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the Executive order of February 1, 1917, dreating the Papago Indian Reserva- 
tion in Arizona or the Act of February 21, 1981 (46 Stat. 1202). | 


The Act of June 18, 1934, revokes. Departmental order of October 
28, 1932, which temporarily. withdrew from all forms of mineral _ 


entry or claim the lands within the Papago Indian Reservation and 
restores, as of the date of the act, such lands to exploration, location, — 


and. purchase under the existing mining laws of the United States. | 
The procedure in the location of mining claims, performance of —_ 


annual labor, and the prosecution of patent: proceedings therefor shall © 


- be. the same. as provided by the United States mining laws and _ ae 
| regulations thereunder (Circular -No. eas with: the additional re- 


quirements hereinafter prescribed. : 

In addition. to complying with the existing (awe and epilbtions 
- governing the recording of mining locations with the proper local 
recording officer, the locator of a mining claim within the Papago 
Indian Reservation shall furnish to the superintendent of the reser- 
vation, within 90 days of such location, a copy of the location notice, 
together with satisfactory evidence that he has deposited in the 
Treasury of the United States to the credit of the Papago Tribe 
a sum amounting to 5 cents for each acre and 5 cents for each frac- 
tional part of an acre embraced in the location as yearly rental. 
Failure to make the required annual rental payment in advance each 
year until an application for patent has been filed for the claim shall | 
be deemed sufficient grounds for invalidating the claim. Satisfac- 
tory evidence of the payment of annual rental must be filed with 
the superintendent of the reservation each year on or prior to the 
anniversary date of the mining location. 

Where a mining claim is located within the reservation, the locator 
shall pay into the Treasury of the United States to the credit of the 
Papago Tribe damages for the loss of any improvements on the land 
in such a sum as may be determined by the Secretary of the Interior, 
but not to exceed the cost of said improvements. The value of such 
improvements may be fixed by the Commissioner of Indian Affairs, 
with the approval of the Secretary of the Interior, and payment in 
accordance with such determination shall be made within one year | 
from date thereof, 7 

At the time of filing with the register an 2 application for mineral | 
patent for lands within the Papago Indian Reservation the applicant _ 


shall furnish, in addition to the showing required under the general _ 


mining laws, satisfactory evidence.that he has deposited with the 


Treasury of the United States to the credit of the Papago Tribeasum | 


equal to $1 for each acre and $1 for each fractional part of an acre 
embraced in the application for patent in lieu. of annual rental, to- 
gether with evidence that the annual rentals have been paid each year’ 
| and that damages for loss of improvements, if eauy, have been pads 
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~ Upon the filing in ‘the office of the register se an application for 
patent for land within the reservation, together with the evidence 
required in the preceding paragraph, the register will, if no reason 
appears for rejecting the application, proceed to publish a notice as 
| “provided for by the mining regulations. The register will forward 
— copies of the notice of application for patent to the superintendent 
of the reservation and to the Special Agent in Charge at Albuquerque, — 
_ New Mexico, endorsing thereon “within Papago Indian Reservation”, - 
requesting both to report:.in accordance with the instructions ee 
December 5, 1916 (45 L. D. 539). | 
 - The act. provides. that in case patent is not f, acquired the sum de 
| posited in lieu of annual rentals shall be refunded. Where patent 
is not. acquired, such sums due as annual rentals but not paid during 
the period of patent application shall be deducted from the sum de- 
posited 1 in lieu of annual rental. Applications for refund shall be _ 
filed in the office of the register and should follow the eoneral Bro~ ¢ 
_-gedure in applications for repayment (Circular No. 518). | 

Mining locations in the Papago Indian Reservation sas, subse- 
quent to the date of the act and prior hereto may be validated upon — 
full compliance with the foregoing proweere within 90 days of the 
approval of these regulations. 

The term “locator” wherever used in these regulations shall in- — 
clude and mean his successors, assigns, ae heirs, and all others 
| claiming under or through him | 

You will give to the regulations the widest publicity possible 
without expense to the Government. | 

7 - Anrornerre F Funk, 
are — Acting Commissioner. 
I concur: Po _ Se aed 
JoHN COLLIER, —. : | 
| Commissioner of Indic A fairs. 
_ Approved : | coe 
es Warrees, 3 . 
Mi erst be eS Seoretary. 





ASSIGNMENT. OF DUTIES TO THE GENERAL LAND OFFICE UN . 
CONNECTION WITH ADMINISTRATION OF THE. TAYLOR 
GRAZING ACT—DEPARTMENTAL ORDER NO. 884 - 


| Derarranenr OF THE Twrerror, 
Division or Graze, = 
oe ie Washington D. C., M arch, 6, 1935. 
Tan ree OF THE Tahoe 
Pursuant to Departmental Order No. 884, aed J: anuary 6. 1938, 
_ I request’ that. you epee the performance ay the General Land 
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Office of the following functions in connection with the adminis- — ae 


tration of the Taylor Grazing Law: 


(1) Act as office for filing and record for il Papaicaticns. aa ae os 


the Taylor lam such as permits, ae , sales, exchange, or oe - 

filings. et 3 - 

(2) Last all wpplisations in aeeordnaes. with comulan: serial system: cee 
of the General Land Office and appropriately record same. : 


(3) Maintain a-complete and independent file of grazing permit a 


~ applications available for reference by the Division of Grazing i in 
oun land office, sepdrated by districts. | ite 
(4) Detail to the. Division of Grazing in. ‘Washington, eons’ ee 


: rarily, as. needed, clerical. assistance con peny: to. ‘Brepare. orders . me 


creating grazing districts. ied 
(5) Act as the office a reollantion = ‘all ne re as: the fiscal 


and accounting agency for examination of accounts for disburse-. ; 


ment of funds a by the Congress for grazing. adminis- 
_ tration. 
(6) Make avaiable in eae local ieee ofiics, Offics. facilities an 
temporary clerical. assistance which may be needed for activities. 
of the Division of Grazing and otherwisé cooperate with the Divi-- 
sion of Grazing, provided such detail or cooperation will not se- 
riously impair the regular functional activities of such local land 
office. 3° | | oe ae 
(7) Promulgate all regulations, issued under the terms of the 
Taylor Grazing Law. 25 
(8) Proceed with. the pteperation toi public distribution: of tise | 
maps on a suitable scale for each grazing district that may be estab-. 
lished, and also prepare overprints for such maps showing in dif- 


- forent colors the public lands within each: aan oe nee: as 


reservations, and all filings of reeord: 


“(9) Compile a tabulation ofall applications ee grazing permits ae : 
be grazing districts, ofi a form, to be provided, and take such action — 


as ey be tit eee to obtain i ie applications. . 
aie a 4 age | . FR. Carenvrm, ae 
eee 8 tan - Director er. Grazing. 

| Te concur: | 
| ’ Frep W. Sountton, on oe . 
i. | Commissioner, General Land Ores. 
oe Approved: : 
- 2 _ Haroxp L. Tokus, | 

| Seoretary as the I ntevior. 
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“EXISTING: VALID RIGHTS” IN WITHDRAWAL ORDER OF 
- NOVEMBER 26, 1934, IN AID ‘OF TAYLOR GRAZING ACT, — 


CONSTRUED 
es 
- [Cireulan No. ee 


Deparment OF THE Lwrertor, 
-. Gengran Lanp OFFics, 
Washington, Dd. Me) M oe Vs nao 


: Rucrsrars, Ue Srarzs Lass OFFICES : 
In response to an inquiry concerning the effect of the 5 Faxecutive: 


order of November 26, 1984, withdrawing public lands in aid of the 
Taylor Grazing Act, on contests filed eHee ae the ie ar 
on ebruary 19, 1935, said: | 


The Executive sence states that: “The withdrawal hereby effected is subject 
to existing valid rights.” 

In the case of Williams v. Brening (51 L. D. 205). it was held, in connec- .. 
tion with a similar withdrawal of December 8, 1924, involving. lands off. the 
coast of Florida, that the saving clause of the order -protected, upon cancel- 
lation of. the entry as. the result of a contest, the preference right of the 
- contestant which had been earned, although ‘not actually awarded, prior to 
the withdrawal. | 

The contest was initiated and is ‘pain prosecuted as poser by law and 
in aceordance with departmental | regulations. - 'The law. provides that if a 
contestant is successful he shail be allowed thirty days from notice of cancella- 
tion of the contested entry to enter the land. There is here a right to carry 
the proceedings, which were begun . prior to. the. withdrawal, to a conclusion, 
and if the contestant shall be suecessful he will be entitled to the statutory | 
reward. | 

Undoubtedly: the President eoula have made an absolute ‘atid unconditional 
withdrawal, but he did not do so. With reference to the expression, “existing — 
valid rights”, as used in the. saving. clause of the Hixecutive order, the Secretary | 
of the Interior has said (Solicitor’s Opinion dated February 8, 1935, 55 I. D. 205) : 


ae believe this protective provision should be generously. applied. The public : 
‘interest in particular tracts. within ‘the ‘confines of the broad expanse thus 
withdrawn is too. inconsequential. to justify the striking down of individual | 

rights through - technical construction or. harsh application. of the Pea 


provision of the order.” 
If, after a hearing, or by default, judgment is rendered in favor of he: 
contestant, he will be allowed a preference right to enter the land on can- — 


cellation of the present entry. | | a 
You will govern yourselves according to the fotepeiny: and if any : 
entry has been canceled since November 26, 1934, as the result of a 
contest initiated prior to that date, and no other obstacle to exercise 
of the preference right existed, you will now notify the. successful | 


 * See Cireular No. 1352, at p. 244, 
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a contestant that he will be allowed thirty days within aie to. oe 
cise his preference right of entry, notwithstanding notice, if any, _ 
which may have heretofore issued advising him that his preference . 

right would be held in abeyance. pending revocation or modification 
of the withdrawal. | sete 

7 Fre W. J OHNSON, Commissioner. 





a “DISPOSAL AND LEASING OF LANDS IN ALASKA + 
> | INSTRUCTIONS — 
- [Circular No. 1349] 


DupartMent or THE INTERIOR, : 
GENERAL Lanp Oretce, 
— Washington, D. 2 March 9, +1935. 


Puswtic LAnps 


a Anais —Most of the land in Alaska is unsurveyed, ‘The total i 
area of the territory is 378,165,760 acres, of which about 30,000,000 
acres are included in national forests and other reservations. Ap- | 

proximately 1,991 518 acres have been surveyed under the ree 
lar system. and as special surveys by metes and bounds. 


2. Record status of land.—Information as to the record eae of 7 


any particular tract of land may be obtained. from the district land 


office for the district in which the land is situated. - The district land 7 - a 
offices in Alaska are located at Anchorage, Fairbanks, and Nome. 
_ The district land officers are authorized to make and sell plats show-. 


2 ing ‘the entered land only in any. township at $1. 00 for each plat. 7 
_ The records of the district land offices are open to public inspection 7 
| when not needed for. official purposes. . , _ 


Homnsrzaps | 


a 3. Band: ‘available AE dinappropratad a unreserved: publie! ae 


land in Alaska adaptable to: any. agricultural. use, not mineral. or: 


saline in character, not occupied for.the purpose of ae or business, _ 


and not within the limits of an incorporated city or town, is subject | 


to homestead settlement: and, when, surveyed, to homestead entry. - 
4. Qualifications required. ih order. to make an original: home- — 


stead settlement or entry'in Alaska, the applicant. must be twenty-- 


one years of age or the head of a family, a citizen of the United: Se 


_ States, or have declared his intention to become sucha citizen and: 


not the owner of more than 160 acres of land in the United States, Seat 
_ except that a. homestead. entry made in the: United. States: outside > 
og | of Alaska i Is not a disqualification: -A-married woman is not qualified 
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va make homestead entry. if abe is residing. with her husband and e 
he is the head:and main support of the family. | | 


5. Settlement—Homestead settlement may be made on co sur- 


~~ -yeyed or unsurveyed public land.» ‘A. settler: on unsurveyed: land in 


Alaska should mark the boundaries of his claim by permanent monu-" 
~ ments at each corner. He should also post notice on the ground 
_ showing his name, date of settlement, and a description of the claim — 

by reference to natural objects or permanent monuments which will 
serve to identify it. To secure the land against adverse claim, notice 


of location must be recorded with the United States Commissioner — i. - 


of the proper recording district within ninety days after date of 


settlement. Settlement on any part of a surveyed quarter: section 


subject to homestead entry gives the right to enter all of that quar-— | 


ter section. If the lands desired form a part of more than one — a 
technical quarter section the settler should place improvements on 


each smallest legal subdivision. . 
6. Entry—Where settlement is made on surveyed land, the Siete Mg 


sould make entry at the proper district land office within three | 


months after date of settlement. If on unsurveyed land, entry - 
should be made within three months after filing of the plat of survey » 

in the district land office. A blank form on which entry must be — 
made may be obtained by addressing the district land office. — : 


7. Fees and. comméssions—A. homestead applicant must pay. afee | 
of $5.00 if the area applied for is less than eighty-one acres, or $10.00 _ 


if eighty-one acres or more, and in addition at the Gwe of entry 
and final proof a commission must be paid of $1.50 for each forty 


acre tract entered. The claimant must pay the cost of advertising 


_ his proof notice and a testimony fee of. fifteen cents . for each 100 .: 


words reduced to writing in the proof. 


8. Area and shape of the claims. —Homestead eleims | in Ata are 
restricted to 160 acres except settlements made before July 8, 1916, 

which may include 820 acres. A settlement claim on unsurveyed | 

~ Jand must be made in ‘rectangular form, not more than one mile — 


. long, with side lines due north and south, the four corners being — 


| -marked on the ground. by permanent monuments, except. where. by | 


fc reason of local or topographical conditions itis not feasible or 


economical to include in a rectangular form with.cardinal boundaries — 
- the lands desired, in which case. departure may be made from. such 
‘restriction, but all claims must be compact and approximately. rec- 
tangular in form and marked upon the ground by permanent monu- 
ments at each corner. A settlement claim on surveyed lend: ay 


include only legal subdivisions which are contiguous. 


9. Residence, cultivation, and habitable: house.  Regidenés must be a 
established within six months after date of entry, u unless an extension 


of time is allowed and must be continued for three years unless the et! 


a) _ DECISIONS: ‘OF THE DEPARTMENT OF THE INTERIOR 999 oe ee 


at ey is J -eoramiated. ‘Where. for climatic. reasons or ‘on: saecolnt’ af fees 
es sickness. or: other unavoidable cause residence: cannot be established cg Be 


within: six months after date of entry, additional time, not. exceeding 7 - - . ee 
six ‘months, may be granted.. Application for such extension’ must ae 
be made-in affidavit form corroborated by the affidavits of two pe <j e 


‘sons acquainted with the facts. — = 
| During | each year beginning with the etablishnest of er 


_ settler‘or entryman may-absent himself from the land for not- more 
than two periods aggregating” as. much. as ‘five months. The claimant = = 
~ ghould- notify the. register of the land office of the date when he. hte 
- leaves the Jand. and the date when he returns. os oo 
A settler or entryman. who has established geal deadenrst on n the” a 


- land may be granted a leave of absence therefrom for one year or 


Jess in cases where total or. partial. failure or destruction of crops, _ 


‘sickness, or other unavoidable casualty has prevented: the claimant 
from supporting himself and those dependent on him by the culti-— 
vation of the land. Application for such leave must be made on a 
form which may be obtained from the register. | 

_ Where climatic conditions make residence on a sottlenient: aa 
or entry for seven months in each year a. hardship, the term. of 
residence, on application by the claimant, may be reduced to six. 
months in each year over a period of four: years or to five months 1 mn 
each year over a period of five years. | neat 
- During. the second: year an entryman is sequined % to ei gate not 
less than one-sixteenth of the area entered, and during the third year. 
and until the submission of proof, not less than one- eighth. of the 
area. e 3 : 
TA slat oi m the: aula yadion requirements may be granted on. 
proper application, where cultivation of the required amount is not 
practicable because of the character of the land or where the .entry- 
man meets with: misfortune after establishing residence, which 
renders him reasonably unable to cultivate the required area. No 
reduction: will be-made in the required area of cultivation on account 


| ioe the expense in removing the standing timber from the land. 


A homestead settler or entr yman must: "have a, habitable house, on 
| the land when proof:i Is made. - Py: ae 
_» . Proof must be submitted. within five years from. ine gate of felts — 
at Credit may be allowed for residence and. cultivation before the 


date of entry, if the Jand was subject to appropriation by the 
~~ elaimant.- In order. to make acceptable: three-year proof, the claim- 


ant must show three years’ residence and cultivation on the land 


q : and: that he has. placed’ a habitable: house thereon... No payment. for | 


the land i is required where such. proof i is made. An original entry,) = 


not in a national’ forest, -may be commuted by showing fourteen = = - 
su _ months’ substantially continuous residence, the cultivation. of: not aoe gee 
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less” iat pee of the. area, and: that: a nab able: ees has 


been placed on the land. Where commutation” proof: is. ‘submitted 
. the claimant must make: payment for the land at the rate of $1.25 


“4, per acre. Periods of residence may be added together in making 


- commutation proof, if before and after an absence under a leave of 
absence regularly granted or an sabe not ene five months 


_ of which the register was notified. . 


10. Homestead entry in national foie: —Honeecad: nitriles ore - 
be made in national forests only after lands desired have been listed 


| a3 by the. Secretary of Agriculture as. agricultural. in. character. and . 
an order has been issued by the Secretary of the Interior opening — 


- the land to settlement and entry. Information as to the boundaries — 
of the forests and the methods of applying. for listing may be ob- - 
tained by addressing the Forester, Washington, D. C., or the. United 
States District Forester, Juneau, Alaska. Homestead entries in na- 
tional forests may be completed after three years’ residence and 
cultivation. | Such entries are not subject to commutation. 

2) hLeOr edit for military or naval service ——Any officer, soldier, sea- 
‘man, or marine who served not less than ninety days in the Army 
‘or Navy of the United States during the Civil War, the Spanish- 
American War, the. Philippine Insurrection, the Mexican border 
‘operations, or the war with Germany, or any person who rendered 
thirty days’ or more military service in the Indian wars from Jan- - 
uary 1,°1817, to December 31, 1898, who was honorably. discharged, 
and who nigkes homestead entry, is entitled to have a. period equal 
to the term of his service in the Army or. Navy, not exceeding two 
years, deducted from the three years’ residence and cultivation re- 
quired under the homestead-laws, Soldiers and sailors are entitled to 
the same homestead. and preference rights-in Alaska as are accorded 
- such persons. in connection pues homestead: entries in ‘the United 

States outside of Alaska... ee 

12. Homestead entry on ae oil, or ya Gan Wha: hometies’ 
entry is made in ‘Alaska for land classified. or known to be valuable 
for coal, oil, or gas or embraced. in a coal, oil, or: gas prospecting 


permit, or coal lease, the entryman. must consent to a reservation of 


the mineral. deposits to the United States, together with the right 


- to prospect for, mine, and remove the same. An’ application to make © 


entry of oo STnbenced m an’ oil or a lease we Ss ie Beenie’, stibject. | 
to appeal. ° a ae 
a hee: Seibie 6 iy ae Jand surveys eee not been. eiended . 
over the land-included in a settlement claim, the settler after-comply- 


_ ing with the terms of the homestead law, may submit. to the register - - 


. a showing in affidavit form, as to such compliance, corroborated: by — 


the affidavits of two witnesses, and if such evidence satisfactorily — 2 


‘shows: that the settler is In a. position to submit three-year pines - . 
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Be ‘ger aotions will i issue not: Intec than’ the. next: surveying season for 


the survey of the land, without. expense to the ‘settler: A claimant — 


-who desires to secure earlier action may do so by having a survey _ aa 
made at his own. oa The Tore eur tey office in 1 Alaska: ig. « © 
- . situated at J uneau. 


-Omme Laws ee TO THE are AND > Lmasie 0 OF Pomuo: 
, , _ Lanps IN  ALASHA: : pee en 


area ‘Stntes pera -one. » years: ‘of age, or” any. secocanan: of ae ditizene 7 


- or any: corporation organized under the laws of. the. United States 
- or of any State or Territory, in possession. of and. occupying public 


-* ‘Jands in Alaska in good faith for the purpose of trade, manufactur- 


: ing, or other productive industry, under certain conditions, may pur- | 
chase one claim not ee 80 acres of nonmineral land at. $2.50 
_ per acre.. 

U5. Hee tracts. —Any citizen of the United States twenty- 
one years of age, whose employer is engaged in trade, manufactur- 
ing, or other productive industry. in Alaska, or. who is himself en- 
gaged. in such business, may purchase one claim, not exceeding five 
acres, of nonmineral iend 3 in the Territory at, $2.50 per acre, but for 
not less than a minimum of $10.00. An applicant for such tract is 
‘required to pay the cost. of the survey. 

Any citizen of the United States attok occupying land in Alaska, as | 
a homestead or. headquarters 1 in a habitable house not less than five © 
months each year for three years, may purchase such tract, not exceed- 
ing five acres, if nonmineral in character, at $2.50 per acre, but for not 
less than a minimum of $10.00. Such ‘applicant. is not peau to 
pay the cost of the survey. | | 
No person will be permitted to purchase more. than. one. five-acre 
tract, except upon a showing of good faith and necessity re : 
to the Secretary of the Interior. 
16. Soldiers’ additional entries —Title may. be eu to nonmin- 

eral land in. Alaska by the location: of soldiers’ additional rights a 

thereon. These rights are based on homestead entries for less than 160 
- acres made by certain veterans of the Civil: War prior to June 22, 


_ 1874. Such veterans were given the right to enter an additional ~~ 
quantity of land which, with that: previously. entered, would: not <a 


ageregate more than 160 acres. In some. cases the rights, which. are | 


=, assignable, have been obtained bys and are held Tor sale. » by. dealers in | 


| land scrip. | os 
ee ee Growing lenses a for grazing purposes may ae cued ae 


“ie terms of not. exceeding: twenty years, for such areas. of unreserved 


; : : public lands as tee be authorized by the to Secrolary, of the. Interior. F.. . | 
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— The grazing fees are Bxed with due regard to the economic value of gi 
the. grazing privilege. - ee oe | 
18, Fur farm leases. CT abe for fur farming) purposes may - fed : 
Stor periods of not exceeding ten years. ‘In the discretion of. the © 
Secretary : of the Interior, a lease may cover an entire island provided 


the area of said island does not exceed 30. square miles, Not more | 


than. 640 acres may be included in a lease on the mainland or on an 
island having ¢ an area of more.than 30 square miles. Hach lessee must 


= pay a. minimum annual rental of $5.00 for a tract of not more than 
ten acres, of $25. 00, if the. tract is‘over ten acres and does not: exceed, — 


640° acres, | and of $50. 00, ‘if the tract exceeds 640 acres. A lower min- 
imum. rental. may be: fixed in’ particular ‘cases upon a satisfactory _ 
- ‘showing. A maximum annual rental must be paid equal toaroyalty 

of -one percent on the gross returns derived from the sale of live’. |’ 


< . animals and: pelts, af as amount thereof exceeds the minimum } rental sf 


mentioned, , : | 
19. Timber on publia lands. eipantes on the vacant a unreserved _ 


‘publie land may be sold at a reasonable stumpage value to indi- — 


- viduals, associations, or corporations, and dead or down timber, or ~ 


timber seriously or permanently damaged by forest fires may be sold 


to the highest bidder under sealed bids. Actual’ settlers, residents, 


‘individual ‘miners, and ‘prospectors for minerals may each cut not 


exceeding 100,000 feet, board measure, or 200 cords, i in any one calen- 
dar year for firewood, fencing, buildings, mining, prospecting, and 
_ for. domestic use, but must notify the clerk in charge of the branch 


— office of the Division of Investigations, at. Anchorage, PY. registored — 


letter, of their intention to procure the timber. _ 
90. Timber in national foresis —Inquiries relative to the ae 
of timber in national forests in Alaska should be addressed to the 
Forester, Forest Service, Washington, D. Gy or r ta the United States 
- District Forester, Juneau, Alaska. ; 
3D Fe. Rights of way. Rights of way or sites may be Pranted on pub- 
- jic lands in Alaska, under certain conditions, for railroads, station 
_ and terminal grounds, tramways, reservoirs, ditches, canals, pipe lines, 
flumes, telephone and telegraph lines, and plants for the generation : 
of electrical energy by steam and for transmission Tines. to conver: | 
~such. power, 3 
99, Electréicat pro jeot, Applications. for lands for electrical 
| projects involving the. generation of electrical energy by water 
_ power or the conveyance of such power should be filed with the 
' Federal Power Commission, Washington, D.C. : . © | 
98. Town sites——There are various town sites in ee in iohich = 
be undisposed of lots may: be purchased at public or private sale. Some | 
gales are made by the register and some by a townsite trustee. Fw ns 
ther information may be obtained from the register. | a 
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OA, Mineral Ioéuitons. and entries —Deposits of minerals. oer 
ian coal, phosphate, oil, oil shale, gas, sodium, and: potash in:the 
public ae and. national forests of Alaska are subject to location 
and may be purchased under the general mining laws of the United 
States at $2.50 per acre for placer claims and at $5.00 per acre for — 


- Jede claims, by citizens of the United States or those who have 


declared their intentions to become such citizens. A lode claim is 


err limited in area to a tract not exceeding 1,500 feet in length, by 600 | 


feet in width. A placer location may not exceed twenty acres in 
area for an individual location, forty acres for an association of © 


_ two or more persons, sixty acres for an association of three or more — 


‘persons, and so on up to 160 acres for an association of eight or _ 


more persons. The law imposes no limit as to the number oo lode 
‘and placer locations which may be made by a single individual, | 
_ association, or corporation. | 
25. Coal.—The Secretary of the Interior i is itiorized to survey — 
- the public lands in Alaska known to be valuable for their deposits 


of coal and to divide the unreserved coal lands and coal deposits — = 


into leasing blocks or tracts.of forty acres each, or multiples thereof, — 


in such form as will permit the most Gocemicalinne of the coal 
therein, not exceeding 2,560 acres in any bloc®, and to offer eu ve 


blocks. for lease. x 
A lease may be issued for a period of a6t more. than fifty oan. 


subject to renewal on such terms and conditions as the law atthe | 
_. time of renewal may authorize, and it confers upon the lessee the = 

exclusive right to mine and dispose of all the coal and asso- 
ciated minerals in the tract leased: He must covenant to, invest:in — 


actual mining operations upon the land not less than $100.00. for 


each acre involved, of which amount: not. less than one-fifth must: be 
expended during the first year of the. lease and a like: sum in each een oa 
: ee the next succeeding four years. | a on 
+ The Secretary of the. Interior is authorized to issue re ‘iohums ng Gee 


a ing permits to applicants qualified to hold coal leases where pros: , 


_ =pecting or exploratory work is necessary to determine the existence . oe 
or workability of coal deposits in an unclaimed, undeveloped. area _ 


in Alaska. Permits. are issued for terms of not Beceedine four years 


and may not include more than /2,560 acres. If. within the life of | 
the permit, the permittee shows that the land contains coal in com- 
| mercial quantity, he is entitled to.a lease of the land. 


Limited licenses or permits are issued, granting the right to. pitos- 2? 


pect for, mine, and dispose of coal belonging to the United | ‘States, 
on. specified tracts not exceeding ten acres, and for not more éhan: | 


an area reasonably sufficient to supply the. quantity of. coal needed, | 


_.. to any one person or association of persons in any one coal field for. 
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periods of two. years without payment. of royalty for the coal amined 


es _ or. for the land occupied. 


26. Oil and gas—Deposits of oil and gas may be. serosstcind: for 
under. permits and mined under leases issued by the Secretary of 
the Interior. Lands valuable for one of these minerals may be leased. . 
and prospecting permits for areas not exceeding 2,560 acres may | 


be issued to citizens of the United States, associations of such citizens, _ zi 


or corporations organized under the laws of the United States or 
any State or Territory thereof. Applications for permits must be — 


filed in the proper district land office. Permits are issued for a 


period of four years, the permittee being required, within two years, 
_ to install upon the land a drilling outfit and commence actual drill- 
_ ing operations; within three years from the date of the permit. he 
‘must drill one or more wells not less than six inches in diameter to a 
‘depth of at least 500 feet, and within four years drill to an. agere- 
gate depth of not less than 9,000 feet, unless oil.or gas be sooner dis- 
covered. Upon discovery, the permittee is entitled to a lease for one- 
fourth of the land, without payment of royalty for the first five 
_ years, and iheveatier to pay a royalty of five percent; also a prefer- 
ence right to lease the remaining area embraced in the permit. Lands 
containing valuable deposits of oil or gas and not included in permits 
or preference-right claims are leased by public auction to the highest 
bidder. 

ee Sodium, alah: ae Uiadke: and: oil ae The secretin: of 
the Interior, in his discretion, is: authorized to issue prospecting per- 

mits for sodium and potash and leases of sodium, potash, PHosenete) 
and oil shale deposits. | 

28. Shore space restrictions. et the shored. of all aes waters 

in Alaska, a a. space of eighty rods is. reserved: between claims, except 
homestead entries in national forests and mining claims. In the case 
of soldiers’ additional entries, eighty rods is reserved between claims 
along navigable or other waters. The shore’ space reserve extends 
eighty rods fromthe shore line. Homestead entries, except such _ 
entries in national forests, may not extend more than 160 rods along» 
the shore of any navigable. water and trade. and manufacturing sites 


may not abut more than eighty rods of navigable water. ‘However, 


the Secretary of the Interior, in his discretion, is authorized to waive | 
such restrictions... | 

29. Landing and wharf ‘aarniate The, Sccuane of the: Teron is 
. authorized to grant the use of the reserved shore. space lands for - 

landing and wharf purposes. The. use of the lands is limited to 
landings and wharves and all rates of toll to be paid by the public — 
i must be submitted for approval: of the Secretary of the Interior. 

80. Agriculture. —A. publication entitled “Information. for Pros- 
spective Settlers. in Alaska”, Circular No. 1, and other information 
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: relating to agri culture oe Alaska may be obtained’ by adarcegag the a 


- Secretary of Agriculture, Washington, D. C., or by applying. to the 
Alaska Agricultural Experiment Station at. College, Alaska. ° ae 
81. The. Alaska Railroad. —The Alaska Railroad Snasntaines an. 
office at, 333 North Michigan Avenue, Chicago, Illinois, for the pur- 


pose of cooperating: with and. supplying reliable automation to the — ae 


_ traveling public, railroad representatives, and: travel offices. Infor- 
Ination may also be obtained from the office of. said railroad at 441 
Federal Building, Seattle, ‘Washington, or. the office at Anchorage, 
Alaska. ‘Information - as to agricultural opportunities along the 
- Alaska Railroad may also be obtained by enorme the peckeury of 
‘the Interior, Washington, D.C. 
_. 82. Further information. —Further information. polative to the oe | 
lic land laws and regulations governing the disposal of public lands, 
timber, and mineral in Alaska will be furnished, on request, by the — 
Coinmissioner: of the General Land Office, Washington, D. , or. bY. | 
ny of the United. mie district land offices in Alaska. | a 
_ Frep W: Jonson, 
Coes General Land Office. 3 





MINING CLAIMS ¢ ON THE PUBLIC DOMAIN 


“[ireular No. 4278, revised Mareh: 12, 1985]. 


 Davanrsinnr OF THE ‘Thames: 
7 ‘GuneraL Lanp Orrice, = 
ie : Washington, D. C., March 12, 1935. _= 
| “The purpose of this circular is to furnish brief. intornlation perti- - 
~ nént to the location and purchase of mining claims under the United 


a - States, mining laws. - 


ade Initiation of rights to onal land. > Rights to mineral lands, | 
oneal by the United States, are initiated by prospecting for min- 
erals thereon, and, upon the discovery of mineral, by locating the 
~ Jands upon. Sohich: discovery has been made. A lovation:: is made by. 
staking the corners: of the claim, posting notice of location thereon 
(see 10), and complying with the State laws, regarding the ponding 
of the location in the county recorder’s office, discovery work, etc. 

2. State mining laws. —As supplemental to the United States min- 
ing laws there are State statutes relative to location, manner of 


recording of mining claims, etc., in the State, which should also be. 
observed in the location of mining claims. ‘Information as to State a 7 


~ Jaws can be obtained locally or from State officials. | 
Be Lands subject. to’ location. and purchase —Vacant. ‘public’ sur- 
Meh or unsurveyed | lands: are open. to prospecting, and upow dis- 
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covery of mineral, to location and purchase, as are ‘also lands in = _ 
y ’ 


national forests in the public-land ‘States (forest regulations must. — 
be observed), lands entered or patented under the stock-raising — 
homestead law. (title to minerals only can be acquired), lands 
entered: under other agricultural laws. but not perfected, where pros-. 
-pecting can be done peaceably, and lands within the railroad eral | 
7 for which patents have not issued. a 3 | 
4, Status of lands eee as to whether’ any - particular 


tract of land is shown by the records to be vacant and open to — : 


| prospecting may. be obtained : from the register of the land district 
~ in which the tract is situated. Since location notices of mining ~ 
claims are filed in the office of the county recorder, ordinarily no _ 
information regarding unpatented mining claims is obtainable from - 
the district land office or the General Land Office unless a 
tor patent has been filed. . 
. 5. Minerals subject to location. Whatever j is ‘reoognized as a min- 
eral by the standard authorities, whether metallic or other substance, 
when found in public lands in quantity and quality sufficient to 
render the lands valuable on account thereof, is treated as coming 
within the purview of the mining laws. Deposits of coal, oil, gas, 
oil shale, sodium, phosphate, potash, and in. Louisiana and New 
Mexico sulphur, belonging to the United States, can. be acquired 
under the mineral leasing. laws, and are not. subject to location and 
purchase under the United States mining laws. | 

6. Mining locations—Areas —Lode locations for egnemaist discov- 
ered in lode or vein formation may not. exceed in length 1, 500 feet 
along the vein and in width 300. feet on each side of the middle of - 


. the vein, the end lines of the location to be- parallel to each other. 


_ Placer. locations, which include all minerals not occurring - in vein or 
lode formation, may be for areas of not more than 20 acres. for. each - 
locator, no claim to exceed 160 acres made by not: less than: eight ad 
~. locators. Placer locations must conform too the public, Surveys : 
wherever practicable. — 2 : 
%. Who. may make locations. Gites of ‘hie: United Gniee or . 
| those who have declared their intention to become such, including 
- minors who have reached the age of discretion and corporations or- 
ganized under. the laws of. any State. aeeee fy make locations 
| a for qualified locators. : 
8, Number of locations —The United States x mining ase ae not 7 
7 limit the number of iocations that: can ‘be made by an. individual, or 
association, . : tae a: Ce 
9. Valid losations—Discovery after conveyance: ar 1eeation | is snot | 
valid until.an actual discovery of. mineral. Is: made within the. limits 
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thareh at slaves location of more. than. 20 acres, vhisds: by two or 
more locators and conveyed to a less number before discovery is _ 

made, is valid to the extent of 20 acres only for each owner at date of 
discovery. 


10. Locations to be ele on ground—Wottee- ego aaiagees 


claims: described’ by legal subdivision, all mining claims must be — 


_ . distinctly marked on the ground so that their boundaries may be 
readily traced, and all notices must contain the name or names of 


-~ the locators, the date of location and such a description of the claim 


- by reference to some. natural object. or peranet monument, as. will SS ee 


- serve to identify the claim. . 


11. Locations on streams and bodies of water. _ Beds of navigable 7 


: waters are subject to the laws of the State in which they are situated. — 


and are not locatable under the United States mining laws. - Title to 


the beds of meandered nonnavigable streams is in the riparian owner. 
The beds of unmeandered, nonnavigable. streams are subject to Joca- 
tion under the United States mining laws if. they are unoccupied, as 
are also the beds of meandered nonnavigable streams when us 
abutting upland is unappropriated. — 

12. Maintenance—Annual assessment me ee ania Ures- 
diction —The right of possession to.a valid mining claim is main- 
tained by the expenditure annually of at least $100 in labor. or 
improvements of a mining. nature on the claim, the first annual 
assessment period commencing at 12 o’clock noon on the first day of 
July succeeding the date of location. Failure to perform the assess- 
ment work for any year will subject the claim to relocation, unless 
work for the benefit of the claim is resumed before a relocation. is 
made. ‘The determination of the question of the right of possession 
between rival or adverse claimants to the same mineral land is. com- 
mitted exclusively to the court. | (See 18.) However, failure to per-- 


form the annual assessment work on a mining claim in Alaska works 
a forfeiture of the claim, and Teen of work on the claim will 7,5 


not prevent relocation, 
18. Fupenditures on claim for patent purposes—Lode-—Placer— 
ut éisite—F ive hundred dollars in labor or improvements of a mining 





nature, must be expended upon or for the benefit. of each lode or 
placer claim, and compliance with the United States. mining laws 


made otherwise, to entitle the claimant to prosecute patent proceed: — 


‘ings therefor. Such: expenditures must be completed prior to: the 


| expiration of the period during which notice of the patent. proceed- Seat 
ings is published... Patent expenditures on a. millsite are not re- 


: quired, but it must be shown. thatthe millsite is used or occupied for _ 
_ mining or milling. purposes at the time an application. for ea 
| therefor 1 1s filed. ie Wie, 
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‘14; Patent not necessary. One may ‘develop mine, and dispose of 
mineral: in'a valid mining location: without obtaining a patent, but 
possessory right must be maintained by the performance of annual. 
assessment work on 1 the claim 4 in order to seaipkaie its pany penton: oe . 


: anothers 


15. Procedure to Sian patent to mining “aii “The ¢ owner Or — 
ag owners of a valid mining location, or- group: of: locations, on which bie 
hot less than $500 has been expended. on or for the benefit of each 
claim, may institute patent. proceedings therefor in the district land: 
_ office.. Information as to patent procedure can be obtained from the —S_ 
| register of the local land office or from the General Land Office. In. 
general, a survey must be applied for unless the claim is a placer 
claim located by legal subdivisions, the application for survey tobe 
made to the Public Survey Office in the State wherein the claim is: 


_ situated. Applications for patent are filed in the district land office. 


A notice of the application is required to be posted: on the land prior | 


to filing the application and to be pobhed by: the register ae the 


application is filed. 
16. Blank forms.—No set fou of isetot notices nor of the papers 


filed in patent proceedings for mining claims is required and no blauk. 


forms are furnished by the General Land Office, or by the district 
land offices for use in mineral cases. Forms containing essentials are 
printed by local private parties or concerns. The registers. of the 
local land offices can aes advise: you. xo a sors Tey be. 


obtained. 
AGE omaon improvements. nee impr svoment, oe upon one. of 


a group of contiguous claims (cornering is not. contiguity) owned in 


common, may be applied to such claims of the group, in existence at 
the time the improvement is made, shown to be benefited thereby.. 


18. Adverse claims. —An acverss claim may -be filed during the. 
period of publication of notice of an application for patent. (or — 


within eight months after the expiration of the publication period 
in Alaska), by one claiming-a possessory right under another min- 
_ ing location to all or some portion of the land applied for, and must. 

show fully the nature, boundaries, and extent of the area in conflict, 
to be followed, within thirty days after filing (sixty days in Alaska), 


by suit in a court ofacompetent jurisdiction. If suit is filed, all . 
| proceedings: on the application, except the filing of the affidavits: of | 
continuous posting and publication of the notice of the application, | 


are stayed to await the outcome of the court proceedings... 


19. Co-owners.—A . co-owner: not named in the application: for — 
oy * an cannot assert his rights by filing an adverse claim, a ‘pro- | 
~ test being proper to cause his alleged rights to ‘be considered pen | 


jon fone MASUD: lipase 1g salle ge ins ste emma faa de 7 
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| - | fhe case: is adjuditated,. Tp a CO= ‘owner | fails: ie do his propér pro- - 


portion of annual assessment work .on a claim, or fails to contribute 


his proportion of the cost thereof, the co-owners who have caused the. ; 
work to be done during any assessment period. may, at the expira- 


tion of the assessment year, give such delinquent. co-owner personal 


notice in writing, or notice -by publication in a newspaper published - . : 


nearest the claim for at least once a week for ninety days, and if at — 
_ the expiration of. ninety days after such notice: in: writing, or: 180 
days after the. first newspaper publication such delinquent should — 


fail to contribute his proportion of the expense required, his interest _ : 


~ in the claim becomes the property of his co-owners who have made 
. the expenditure. ao: 

20. Lode in placer. aT a. place mining applies fails to state 
that there is a known lode within the boundaries of the claim, it.is _ 
taken as a conclusive declaration that he has no right of possession — 
thereto. If no such vein or lode be. known the placer patent will — 
convey all valuable mineral and other deposits. within the bound- 
aries of the claim. A known lode not included in an- application 
for patent to the claim may be applied. for even after issuance of 
patent to the placer mining’ clam. Where a placer : mining claimant 
. yoakes application for a placer containing within its boundaries a lode 

claim owned by him the lode must be surveyed, the lode being paid: 
for on the basis of $5 per acre and the remaining portions of the 
placer at the rate of $2.50 per acre. : | 7 

(21. The United States Mining Laws:—The United States mining — 
laws are applicable to the following States and Territories: Alaska, 
Arizona, Arkansas, California, Colorado, Florida, Idaho, Louisiana, 
Montana, Nebraska, Nevada, New Mexico, North Dakota, Oregon, 
South Dakota, Utah, Washington, and Wyoming. 

| 99. National Parks and Monunents.—With the exception of Mt. 
McKinley National Park, in Alaska, and Death Valley National 
Monument, in California, mining locations may not be made on lands’ 
in aatenal parks.and monuments after their establishment. | 

93, Withdrawals —Withdrawals usually bar. location under the 
mining laws, but’ withdrawals made under the Act. of June 25, 1910 
(86 Stat., 847), as amended by the Act of August 24, 1912 (37 ‘Stat. 
497), permit locations of the withdrawn lands containing metal 


liferous minerals. Lands withdrawn for water power purposes are | 
not subject to. location unless first restored under the ‘Provisions | of 2 a 


: section 24. of the: Federal Water Power Act. 
94, Minerals in Indian lands —In general, the inineral deposite i in 
_ Indian reservations are subject to leasing and are e under: me Sous : 


: : tration of ihe Umee. of Indian ae - 
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98. M ineral ie am: “qonediud: eritiiesProtest-—O anton segs 


- ‘Where lands known. to be valuable for minerals are embraced in 


an agricultural filing, other than a stock-raising homestead. filing, 
- a maimeral clainiant may initiate a contest thereagainst by filing a 

protest sworn to and in duplicate, in. the local. land office, alleging 

sufficient facts, which, if proven, will establish the mineral character 
of the land, and warrant. cancellation of the agricultural filing. 

The protest must be corroborated by one or more. witnesses having» 
knowledge of the facts alleged. In the case of stock-raising home- 
_ stead entries, a mineral claimant, whose location antedates the home-— 
stead filing, must protest such filing in pear to protect his. title 
to the surface of his mining claim. 
26. Cost of patent proceedings for mining claims. With the ex- 
: pane of the fixed charges, such as the fee for filing an application 
for patent, which is $10, the purchase price of lands in lode claims 
and millsites at $5 per acre, and $5 for each fractional part of an © 
acre, and $2.50 per acre or fraction of an acre for placer lands, | 
unless otherwise provided by law as to certain lands, no estimate 
can be furnished as to what it will cost to procure a patent. The 
cost of publication, survey, and abstract of title depends upens the 
services rendered and vary in each case. 

: | “Frep W. J OHNSON, Commissioner. 





PUBLIC SALE APPLICATION—SECTION 2455, REVISED STATUTES, 
AS AMENDED—PROCEDURE 
[Circular No. 1350] 
DEPARTMENT OF THE INTERIOR, 
_ Grnerat Lanp OFFice, © 
“Washington, D.C, March 14, 1 935. 
| Rusteruns 2 AND Seecran Agents in Crarcn: 

For your information and guidance in the sae eae of public 
sale applications under Section 2455, Revised Statutes, as amended, 
at quote below letter of instructions of the Department dated March 

7, 1935, to the Commissioner of the General Land Office: 


My Drak Mr. (COMMISSIONER : I have before me your letter of February 23 
(1591181 ous AD), requesting instructions as to the effect of the Executive 


- orders of November 26, 1934, and. February 5, 1935, upon applications for the 


~ gale of isolated tracts under. Section 2455, R. S, which were pending on the : 
dates of such orders, : 
. Under regulations existing prior to. November 23, 1934, gach applications did | 
not segregate the land involved. See paragraph 9 of the regulations approved — 
April 7, 1928 (Cireular No. 684, 52 L, D. 840). Under the revised regulations _ 
of November 23, 1934 (Circular No. 684), under Sec. 14 of the Taylor Grazing» 7 
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— Act of: Tae 28, 1984. (48. Stat. - 1260), isolated tract ‘apaiications ees the 4 


lands . applied. for. from other. disposition under the public. land. laws.” 


It is clear that the segregative effect to be given to such applications, as 


contemplated in the amended. regulations, is. merely. to give the. applications. 
priority over ‘subsequent ‘filiiigs or applications under the public land laws: 
The Goveriiment’s. power and right to withdraw lands from entry, sale, or 
other disposition ‘is not affected: by the pendency of such applications. They 
are not. “existing valid nee which. are: excepted from the orders of 
withdrawal. 
You are instructed - reject isolated fract applications which | were merely: 
filed prior to November 26, 1984, or. Bebruaty 5, 1985. ; 
se, bh yours, tag Se ese 
ae, B.A, “Winrees, fe ges 
| First Assistant Secretary. 


_ Registers will be eaeeiel i the concluding paragraph of the in- 
structions in their adjudication of isolated tract. applications and 
the Special Agents in Charge will return to the registers for appro- 
priate action all such applications pending i In their office for appraisal 


7 ‘ of the lands involved. 


‘Frep ae tileea: Commissioner. A 


JAMES Pe BALKWILL : e 
| Opinion, M farck 19, 1985 


ReciAMATION. Hoitistzan—-Watmi: Users’ Assocrarions—Pament—Acnnacy Lim 
 JTATION—-PURCHASE AT TAX. SALE—ASSIGNMENT. » Pa ee ae | 


A water users” association may receive patent from the United States to: 
one reclamation: homestead, conformed to a farm unit, if it shows that 
it does so for security purposes only and that it owns no other units on 
which construction charges remain unpaid. It may, however, bid in at tax 

‘ . gale unlimited acreage, but will be required. within a reasonable time there-— 
after to assign the interests so acquired to persons qualified to receive: 
‘patent thereto under the terms. ‘and conditions of. the Reclamation Act and. 
the governing regulations. , | a - , 


| Mancor, Solicitor: : a ' : Cae ie 
On September 20, 1913, the General Land Office accepted final 
homestead proof submitted by James P. Balkwill. in support of 


reclamation homestead entry Denver 035757, which entry was later 


~ conformed to farm unit “EY” or the N Swi, See. 15, A, 9 8, R. 
+108 W., 6th P. M. : | 
_ September 20, 1918, final hottestead proof submitted by Clyde te 
Balkwill in. sipport of reclamation homestead entry Denver 035879 
was accepted by the General Land Office, which entry was conformed An 
to farm unit “M” or the SYANWY, Sec. 15, a 9 Ps R..108 Ww. 
- 20683—~36—val. 516 
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On March 24, 1928, the General Lani: Office’ accepted final’ Noe i. 


dnd proof submitted by William R. Price’ on reclamation home- 
stead entry Denver 086190, embracing farm unit “EK” or the 
NEY,SW14, SEYNW14, SKANEYNW), See. 7, T. 9 S., R. 103 W. 
On: February. 28, 1984, W. S. Meek, treasurer of Mesa County, © 


a Gitorsdo, purported to convey all of the above-described lands to 


the Grand Valley Water Users Association, a corporation. organized 
under the laws of Colorado. The deed recites in substance that the 
lands were subject to taxation. for the year. 1929; that the taxes so 
assessed: remained due and unpaid when on December 8, 1930, the 
treasurer of Mesa County sold the land to Mesa County. On October 
24, 1933, the county assigned the certificates of sale to the Grand 
| Valley Water Users Association, which paid the tax assessments _ 


and after the statutory period of redemption had expired, pen 


| demand, the deeds were executed to the association: | 
- The association. is a corporation whose stockholders are ‘the land: 7 
owners in the project. It assesses the owners for construction charges — 


_ due to the United States, retaining a lien against the land of those 


who fail to pay current charges as inthis case. The United States 
also has a lien on the land for construction charges to become due in 
_ the future, there being unpaid charges applicable to. the land here 
in question. ‘See superintendent’s letter of J anuary 16, 1935. The 
association now seeks to have final patents covering the entries issued _ 
e to it so that it nay better protect its lien for delinquent assessments. 


-I-am of the opinion that the association may receive a patent to | 


one farm unit if it shows that it does so only for security purposes 
and if it shows that it owns no other units on which building charges 
remain unpaid. The association may, however, bid in at tax sales for 
~ unlimited acreage and reassign interests so acquired, within a reason- , 
able time, to persons who are qualified to receive patents, 
. The taxes-were assessed by Mesa County,.and the land was sold for 


| nonpayment thereof, pursuant to the authority granted by the Actof = 


April 21, 1928 (45 Stat. 439); as amended by the Act of June 18, 1980. 
(46 Stat. 581). Under the tax deeds so issued, the Water Users 7 


Association acquired the rights “of an assignee under the provi-. 


sions. of the Act of June 23, 1910, as amended.” These rights are — 
necessarily limited-and qualified in the same manner as the rights __ 
of other assignees under. that act. In this reepect. the Act of June 
98, 1910, provides: — | - 
“That all assignments made- under the provisions of this act. shall be subject 
| to. the: limitations, charges, . terms, and conditions of the reclamation. act (36 
Stat. 592). fe : | | 
The pertinent ‘irattahiane on rights of assignees fefewell to 1s 
this act are found in section 5 of the Act of June 17, 1902 (382 Stat. 

2 =); wherein it provides that water rights shall not be sold to any _ 
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owner of private intial Gita a “project for. more. : than. 160. acres, moat 
and in the Act of August 9, 1912 (T Stat. 265), wherein it provides vas: 

_ that no. person shall at one: time or in any manner own or hold irri- 

_ gable land for which entry or water right. application has been 7 

_ made in excess of one farm unit, or in any event, in excess of 160 

acres where final payment in. full of. all instalments. of building and — 


betterment. charges on account of such land has not been. made. 
~ See also section. 18 of: the Act of August 13,1914 (88. Stat. 686), 
and section 46 of the Act of May 25, 1926 (44, Stat. 636). i 


- In ‘construing the rights of assignees under the Act of J rune. 93, oe 


a 1910, and in view of the foregoing limitations, the Department has 
held: that to receive patents they must show that they are qualified | 


to receive, and hold a water right (50 L. D. 268). Further, the De-. ai 


- partment has ruled, as.a matter of policy, that’ water. applications — 
will not be accepted from corporations (42 L. D. 250, 253). Al- 

though.the reason motivating such a ruling was that it was believed 
that the Reclamation Act was meant to benefit, families and persons 
rather than-corporateentities, there is no legal objection to the ac- 
quisition of a water right by a corporation if it is not otherwise 
disqualified by reason of ownership of other lands on which there 
exist. unpaid betterment and building charges (42 L. D, 258). In 
line with this decision, it has been. held as an exception to the rule 
against the sale of water rights to corporations, that a corporation 


- may apply for a patent and a water right as the assignee of an 


entryman where it did so only for the purpose of protecting its 
security in a loan transaction and with the intention of reselling 
the property at more propitious times. Great Western Insurance 
Company, decided February 8, 1932 (A. 16335). 

‘The purpose. of. the: association in the present case is similar to - 
that: of the insurance company in that it has paid charges due‘on 
the land in question and now wishes to ‘protect its lien for such 
charges by holding the property until it can be put on a paying 
basis and. then to resell it. Such procedure is undoubtedly de- 
sirable, but it cannot be accomplished where it will result in owner- 
ship by the association of water rights in excess of one farm. unit 
on. which. construction charges remain unpaid, because the associa- 
tion has no greater rights under the Act of June 23, 1910, than do 


other assignees. “The net result of the Great Western Insurance = | 


| Company. case, Supra, 1s: to permit the association in ‘this case to 


acquire a patent to one farm unit as an exception to the rule against - | 
the sale of water. rights to ee where: it does s SO 0 for eae a 


purposes only. 


While the association is ited in ts ane to receive patatite this a 


: does not prevent it from bidding at tax sales for unlimited acreage — 


for the ed of Protecting) its lien and with the intent of rea ae 7 2 : 
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a ing such interest to qualified persons. Glen L. Kimmel. (53 I. D. 
=. 658). ‘That case was decided under the Act of August 11, 1916 (39) es 


‘Stat: 506), a statute very similar to that under which the association ; 


is NOW claiming its right. It was held there, as a matter of policy, 


- that in no event should patents issue to irrigation districts, but that — 
such districts could acquire an equitable interest. by the. purchase at 


‘tax sales in unlimited acreage with the privilege of assigning such 


interest within a reasonable time to persons qualified to accept 


7 _ patents. — The same rule with respect to the right of assignment _ 


appears to apply in this case. Accordingly, the association will have 


the privilege of acquiring a patent to one farm unit provided it shows 


that it is acquiring the patent solely to protect its lien and shows 
- that it owns no other units on which building charges remain unpaid. 


| : As to other units, the association should have a reasonable time from 


the promulgation of this opinion to assign them to eer mia : 
to receive patents. — | 

__. Approved: 
A. WALTERS, First Assistant Seorctary. 





- PREFERENCE RIGHT OF ENTRY OF SUCCESSFUL CONTESTANTS— __ 


EFFECT OF GENERAL WITHDRAWAL ORDERS OF NOVEMBER —_— 


26, 1934, AND FEBRUARY 5, 1935—INFORMATION TO BE GIVEN 7 | 
7 _ APPLICANTS TO CONTEST : | 
| [Circular No, 1352] _ 
DEPARTMENT OF THE. Taerauien: 
- Gewerat Lanp Orrice, 
- Washington, D.C., March 26, ‘985. 
Ruersres, Unrrep Sratss Lanp OFFICES : 


- Reference is made to office circular 1348, dated March 4, 1935, con- - 


_-taining instructions as to the effect. of the general withdrawal orders 
of November 26, 1934, and February 5, 1935, on successful con- 


-.. testants? preference right of entry in those cases where the contests 


‘were initiated prior to the dates of the withdrawal orders. — a 
In connection with applications to contest, filed subsequent.to the — 
withdrawal orders, the successful contestant’s preference right of 


entry cannot be exercised until the status of the land has been’ 
changed so as to permit entry. Such being the case, it is considered te 


only fair that each contestant should be advised at the time applica- 


= 7 tion to contest is filed, that because of the withdrawal orders, if his 


: ‘ contest terminates successfully, his earned preference right will have 3 
* to be nerds because of the status of the land. 
ie. rep: W. J Beal Commissioner. | 
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"Decided Aprit 4s 1985 


‘Soroor Danp—Inpptartecs Butkoinow Cerrone’ ‘or _Nonenoussnancn— 2 
| EXECUTIVE ORDER. OF NovEMBER 26, 19384—CUBABLE DEFECT. ee oe 


The Executive order of November 26, 1934, does not operate. +6 neatnasaey ae 


.. from entry, ete., land within an indemnity school land selection in support. 
_. of which. there has been a failure to supply the required certificate of 
nonencumbrance, such failure being | a curable defect and not ‘ipso facto 

- working | a cancelation: or forfeiture, the Land Department not being 


~ required by law to ‘cancel such selection without. affording” ‘Obportumity ar 


to. supply the certificate by: granting: additional time. 


Scoot LAanp—INDEMNITY SeLecTiON—CERTIFICATR OF _ Nowmncumanance— . 
Executive ORDER OF NOVEMBER 26, 1984, = Bis 


Tn the absence of other. objection, a reasonable period: of additional: time 
- for the filing of nonencumbrance certificates as to base lands may: be 
- allowed, notwithstanding. the withdrawal order of November. 26, 1934. 


‘Sontorron’ s OPINION, CasEs, Ere. Crrep AND DISTINGUISHED. 


~ Solicitor’ Ss opinion of February. 8, 1935, bh L D. 205, cited. and Per 

| cases of Conrad Kohrs (51 L. D. 270), and - State of. Florida, “(52 L. Do. 
iis AQT), distinguished ;: paragraph - 7 of. cower ons of June 23, 1910 oe 
iL. D.. 39), discussed. 


i Ww. ALTERS, First Assistant Bioreiaeifs 


‘By decision of January’ 16, 1935, the. ormircrers of ie. Gan: = 


7 Stal Land Office held for cancelation indemnity school land. selection 
— list Phoenix 074776 of the State of Arizona, allowed May 9, 1984, 


on the ground that no certificate of nonencumbrance as to the base <2 


dand had. been filed and that because. the. selection list was. thus - 


incomplete the withdrawal made by. Executive. order: of November | 
26, 1934, intervened and prevented completion of the selections. In : 


, support of his decision the Commissioner cited the provisions or *” : 


paragraph 7: of ‘the regulations of June 23, 1910 (39 L.. D. 39), 


| . and the cases. of Conrad Kohrs Se L. D. 270) and State of Flori a “ = 


(52 L. D..421). 2 

The State of eo has. appealed and has. furnished nonens 

cumbrance certificates. Sg ace, hts 
Paragraph. 7 of the regulations cited Orr in oe as ae ; 
«Within: three. months after’ the’ filing of: any such list of - selections, the State; . 


= or: Territory, must, in addition, file a certificate; from the recorder - of. deeds, — 
-or,, official. custodian. of the records. of transfers of real estate, ‘in the proper 


county, or. from .a reliable and. responsible. abstracter, or abstract company, . : 
: that ne instrument - “purporting ‘to. convey, or in any way encumber,. the. title 


to any of said lands used as bases, is of record,’ Or on file, in the office of such — 
custodian, “and upon report of the. local officers of the. failure of the State to 
' file such certificate within the required time, any selection upon ‘such. base . 
lands may be canceled. without, De evious notice. ae 
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The Department Mas invariably adhered to. the ail of long stand- 
ing that an allowed indemnity school land. selection has the same 
segregative effect as a homestead ‘or other entry under the general 
land laws, as against. all subsequent claims presented. (2% L. D. 4755 
$2 L. D. 565; 83 D. D. 161; 84 L, D..12; 39 L.-D. 877; 46 L. 222): es 3 

Although the cited paragraph T of the regulations of 1910: provides. 
that.a selection may be canceled. for failure to furnish.a nonencum-. 
brance- certificate within three months from the time of filmg: the 


- selection list, there is no cancelation or forfeiture by operation of — 


law, and the ‘Land Department i is not legally required to cancel such 
selection without oED ns for the furnishing and acceptance of 
such certificate. 
| This is certainly nothing more than a curable - defect: “While ib | 
_ may be well to fix a time limit generally to be observed, no ne 
adherence to such rule i is mandatory. ae 7 . 
The selection -list. had the force’ and. effect of : an. o Tt was 

so far completed that if upon notice that a nonencumbrance certifi: 
cate was required, the State should furnish the eee ous more 
would be required from the State. aa 7 

The case differs widely from the tases cited 3 in . the: Commissioner’ S 
decision and it is not necessary to hold that said’ cases’ govern ‘here. 
In interpretation of the Executive order of withdrawal dated Novem- 
ber 26,1934, the Secretary of the Interior has. held. (Solicitor’s 
- opinion of February 8, 1935, ‘BB. I. D-. 205) : | 


or Of course, all yalid entries. are protected, and i believe also that alk prior 


valid applications for entry, selection, or location, which were “substantially 


complete at the date of the withdrawal should ‘be considered as ‘constituting 
valid existing rights within the meaning of the’ saving clause of: the withdrawal: 
order, Olaims under the color-.of title. act..of. December 22, 1928 - (45° ‘Stat. 
1069), should ‘likewise be ‘regarded - as: valid: existing: rights - when bona. fide: 
and. substantial rights . thereunder existed : at. - the date of the withdrawal. 
Tr believe. this protective provision should be generously applied. The public 
. interest in. particular tracts within the ‘confines of the broad expanse ‘thus 


a withdrawn, ‘is too: ‘inconsequential to. justify the striking down of individual 


: rights through technical construction or ‘nate apeneeon of. the PprOlectne: 


| ‘provision of the order. 


A reasonable period of wadicional time sits the filing ee nonencum= 
_brance certificates as to base lands may be allowed in this case, and 
in other similar cases, in the absence of other 0b} ection, notwith- | 
- standing the withdrawal ordev. hat aa 
_ The decision appealed from is reversed. ae the General Land 
- Office will adjudicate the selection list in connection with - such _ 
Sa eaaeas filed 0 or to be filed. | 3 


"Reversed. — 
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EXECUTIVE WITHDRAWALS OF NOVEMBER 26, 1934, AND ) FER. ae 
- RUARY 5, 1935, WITHOUT APPLICATION TO LANDS WITHDRAWN ar 


 apeeens THE RECLAMATION ‘LAWS - 
7 : - [Cirentar No. 1851) _ 


| Derarracene OF THE s Inventor, 

se —GenrraL Lanp Ozrtcs, | 
ee ee : Weihingion, D. C., M arch: #1, 1985. 
= Rucrsters, ‘Unrrep Srarzs Lanp Orrices: a 
March. 4, 1935, the Commissioner of the Burak of Reclamation 7 
called the attention of this office to the fact that one of the reg-_ 
isters of the local land offices had recently rejected an- application 

to make a reclamation homestead entry for a farm unit established — 


for land within a Federal project, because of the Pee order is 


sued November 26, 1934. a ‘ 
Section 3 of the ‘Reclaaation Act of J une 11, 1902 (30 Stat. 888) 7 


_ provides for the withdrawal of vacant, ainrsaer ved. and unappropri- 


ated public lands for the. purpose of making surveys and irrigation © 
investigations to determine the feasibility of irrigation and reclama; 
tion of such withdrawn lands. A portion of-reclamation withdrawn 
lands may be utilized by the Bureau of. Reclamation for the con- 
struction and maintenance of irrigation works and.a portion. may - 


_. be platted to farm units and receive water for irrigation from such — 


‘irrigation works. Lands so reserved are not subject to entry until. 
the feasibility of irrigation is: determined and the lands have been 
classified as productive agricultural land anda farm. unit is estab- 
lished therefor and public notice issues announcing the. availability 
of water for irrigation. purposes pursuant; to: the Reclamation law. 
Thereafter: the lands may be entered under the homestead laws only 
by persons who, pursuant to subsection “C” of the Act of December 


5, 1924 (43 Stat. 701), have satisfied an examining board appointed = | 


| ie the project that they are ‘possessed of such qualifications as te | 
- industry, experience, character, good health,. vigor, and: capital. as 


are considered necessary to give reasonable assurance of success ue a 


_ ee project, and are: otherwise qualified to make homestead entry. . 
By Executive order of November 26, 1934; under authority of the - 
oe Act of June 25, 1910 (36. Stat: 847), as ainended by the Act of August | 


24, 1912 (37 Stat, 497), and subject to the conditions expressed in 


| aid acts, and to existing valid rights, it was ordered that all of the 
vacant, aa ees and unappropriated public land in the. States 


of Arizona, California, Colorado, Idaho, Montana, Nevada, New 


Mexico, North Dakota, Oregon, South Dakota, Utah, and Wyoming E 
be, and the same thereby was, temporarily withdrawn. from. settle- . 
_. ment, location, sale, or entry, and reserved for classification, and — 
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i pending determination of the most useful purpose to which: such ” 
‘land. may be put in consideration of the provisions of the Act of | 


: June 28, 1934 (48 Stat. 1269), and for conservation and development : 
of natural resources, and by Executive Order No. 6964, of February _ | 


5, 1985, a similar withdrawal was made under the above mentioned 
acts as to public land in Alabama, Arkansas, Florida, Kansas, Lou- 
Asiana, Michigan, Minnesota, Mississippl, Nebraska, Oklahoma, Wash- 
ington, and Wisconsin, pending determination of the most useful 
 -purpose to which said aeaae may be put in furtherance of certain — 
projects known as “The Land Program, Federal Emergency. Relief 


Administration”, and also for oe conservation. ane ey epee of 
| natural resources. 


. . The Department and the courts have held that ands withdrawn 
pursuant to the Reclamation law are not unreserved but are reserved 


ts (88 L. D. 849; 167 Fed. 881). ‘Tt has further been held that the with- 


-drawal of lands under the Reclamation law is legislative in its effect 
and the use of such withdrawn lands in connection with a Federal 
reclamation project is a public use (41 L. D. 627). By office decision 
-dated December 18, 1934, approved by the Department, it was held 
‘that unless and until public lands withdrawn by the Department 
‘pursuant to the Reclamation Act of June 17, 1902, supra, are restored 
-or eliminated by the Department from such reclamation withdrawal, 
the lands are, except as otherwise peoviceo in said Executive order 
of November 26, 1934, excepted therefrom. 

You are therefore instructed that lands withdrawn 4 in connection | 
| with Federal irrigation projects pursuant to the Reclamation Act of 
June 17, 1902 (82 Stat. 388), are reserved lands, and as such are not 
while thus reserved affected: by said Executive orders of November 
26, 1984, and February 5, 1935. Applications filed to make entry for 
- lands otherwise subject to entry under the Reclamation Homestead 


es Taw may be allowed upon a proper showing and in the absence of 


any objection. of record, notwithstanding the Executive orders — | 
“November 26, 1934, and February 5, 1935. ey 


~ You will recall and: vacate any ‘decision’ you” may lave einderod a 


rej jecting an application. to make reclamation homestead entry, based 

“upon the ‘sole ground of said Executive orders of November 26, 1934, 

cand: February 5, 1935, and -be governed by these. instructions with : 
cae to. similar applications hereafter filed, pe 

| 7 Freep W. Se OHNSON, Commissioner. 

| Approved: yi Ts 

wT A. ‘WALTERS, : 

First Assistant Secretary. | 
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. Decided Aprit 4, 1985 


| Wirsprawar ‘Ounse, Or ‘Novemsnn. 26, 1984—AvrsoRrY OF THH: ‘Passat : : 
-Pustio Lanps,. a 


‘ The Executive order of withdrawal of Novenne: 26, 1934, was made by virtue 
_ of and pursuant: to the authority vested.in. the President by the Act of | 
- June 25, 1910 (36. Stat. 847), as amended by. the Act of August: 24, 1912 


"(87 Stat. 497), which amended act: authorizes him to withdraw temporarily — ae _ 
.. from settlement,’ location, sale, or entry any of the public lands" of the a ie. 
United States; and lands belonging to the United States do not cease to 


- be -a-part of the a coma until.a vested’ elep thereto. is Ss acquired: or ro 
2 . patent. is issued. . re % 


Somoor Lanp—Inpemwiry Smunori0N—SweRms ATIVE Errecr. 


“Thee effect of f filing and allowance of .a-school land 1 indemnity Seiection. 1 is. “toe a 


ar, gt” Enesco 


- segregate the 1 land. selected, even. though it may thereafter be found: that 


_ there are. defects” which render cancelation necessary; and such a selection, : ‘ 
even though er roneously received, segregates. the land so. that no other 


| application therefor may be received or rights initiated by its tender. 

- Sexton. -Lanp—InpEMNiry SELECTION—DEFECTIVE Base—Wrreprawan Ones 5 
OF. NovEMBER 26, 1984. . se <o 

Failure of a State to complete. the sélection of indemnity school lands, due to 4 
_ tendering defective base, is a curable ‘defect, and in such cases the with- 
drawal order. of’ November 26, 1934,.does not operate to prevent the com- 


~ pletion of the selection, said order expressly saving ewe valid. ees 7 7, 


| Wares, First Assistant Secretary + 


By decision of November 2, 1984, ae Couiiceenee of ihe oe 7 


eral Land Office held for éancelation. as to the SEYNEY, N NW, oO 
SWYNW, Sec. 14, T. 16 N., R. 20 E., G. & S. R. M., Arizona, an 


indemnity school land selection list of the State. of: eee filed 
December 15, 1932, on the ground that part of the base offered forthe 
SEYNEY, all of the base offered for the NE,NW1, and the 
| NWyNwy, and part of the base offered for the SWYNW%, had | 
already been used as base for the selection of other land. Theright to 


7 | apply for amendment through the offer of sufficient. valid base was ae : a 


extended. 


: On ‘Dacaiber is: ‘1984, the State filed ; an application fox ania _ 
- ‘ment. offering new base to the extent. necessary. By decision of 


January 16, 1935, the Commissioner again held the list for cancela~ : 


tion to the. extent of. the selections first hereinbefore described and. i. 


'. rejected the application for amendment on the ground that the — 
-. selected land had been withdrawn by Executive order of November — 
| 26, 1934. Citing the cases of Conrad: Kohrs (51 L. D. 270) and 


. State of Florida. (52 L.'D. 421), the Commissioner held: that: be- — ~ 7 
cause the selections of - the tracts involved: had not been completed, a 


at the time of the withdrawal the list was not subject to amendment. 
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‘The State, by ite Land. Commissioner, has pened: ve. 1s con- 
| fended that the Executive order in question did not extend to or — 
include lands in process of ‘selection, whether the selections were. 


_ complete .or incomplete; that. an. implied contract exists after ap- 
- proval of an application to select in the district. land office; that in| 
the ordinary: procedure, in the absence’ of - any intervening with- 
drawal, the State is: permitted. to correct ‘errors or substitute base, ng 
a7. -predicating such action upon. the original application filed in the — 
district land office; that a tight must then and there have attached, 
gO that. the ideal of vacant and unappropriated lands will | 


have no effect; that while the withdrawal order is of a temporary 


nature it will have the effect, if the decision appealed from prevails, 


of denying all selective. tights of the State while the order is in 
force; that it is not proper to deny applications when. the State is. 
defenseless; whereas if action had been promptly taken the require- 
ments could have been met before any withdrawal; that an obliga- 
tion beyond strict: legal interpretation rests upon ne Department in 
_ the fulfillment of Jand grants to the States; and that after calling - 
upon the State to amend it is contrary to law, retroactive, and 
chaotic in effect to order cancelation of the selection list. 

‘The authority of the President to withdraw the land. involved 
‘cannot be. doubted. The withdrawal order of November 26, 1984, . 
_ awas made by virtue of and pursuant to the authority vested in the 
President of the Act of June 25, 1910 (36 Stat. 847), as amended. by 
the ‘Act of August 24, 1912 (37 Stat. 497), which amended act au- 
thorizes him to withdraw temporarily from settlement, location, sale, 
or entry any of the public lands of the United States. Lands be- 


longing to the United; States do not cease to be a part of the public | 


domain until-a vested right is acquired or patent is issued. Shiver 
 -y. United States (159 U. S. 491) » Stone v. United States (167 U. 8, 
478) United States v. Fickett (205 Fed. 184). | 
The Executive order of November 26, 1934, provides that. all’ of. 
the vacant, unreserved, and unappropriated public land i in Arizona, 
~ and other States, is ‘temporarily withdrawn: from settlement, loca- 
tion, sale, or entry, and reserved for classification subject to exist- 
Ing: “valid: Tights. ‘The question now presented for determination is 


me whether ‘said order operates’ to exclude from its effect. indemnity . 
school land selections by the State of Arizona’ which were incom: —— - 
plete and defective on November 26, 1934, for want of valid base eee 


lands. | 
Tn. lookiig | to Departmental decisions for “precedents. ad: oad 


- ance it is found there is no line of decisions, | no specific decision, and — 


—. no principle which can be regarded as wholly: decisive. a discus-. a 
—_ sions sof ea eagle rulings may be Ue | as dc: 
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‘The eatueuow list. was: ‘allowed: and aporeyed on. eee 15, : 


7 fe | 1932, the date of its’ filing. The effect: of such filing - and ‘allowanies 
“is to segregate the land selected, even though it may thereafter be 
_ found that there are defects which render cancelation necessary. In 

the case of Sania Fe Pacifia R, RB. Go. v. State. oft California (34 


L. D. 12) it was held that a school. land indemnity selection, even 
though erroneously received, segregated the land so that no other 
- application therefor could be received. The Department. said: 7. 


| ~ Good. administration requires ‘that, pending the. ‘disposition of. a selection, 7 7 - 
: “even though erroneously received, “no. other application including. any portion _— 
-of the land embraced in. said. selection should’ be accepted, nor should. any rights 


be considered initiated by. the tender of any such application. — 


: This ruling has been followed consistently. _ In State O of Ne ew =. 
% iu ewico (46 L. D. 217 ) the following language was used: 7 


. The Department has invariably adhered, to the. rule. of lode etgndine ia a 


la Selection, regular on its face when filed, such as the one under. -considera- - 
tion, has ‘the same segregative . effect as a homestead or other entry under — 


| ithe general land laws, as against all subsequent claims presented, other than 


- those asserted by the Government, thus withdrawing the land in the mean- 


i a time from appropriation by. later, applications. _ (See 27 L. a 475 ; 82 L. D. 
_ oo 560 ; 83 L. D. 161; 34 L. D. 125 89. L.-D. 377.) . 


- See also the case of J. G. H ofmann (53 I. D, 254). a 
It is thus clear that the earlier decisions to the effect éhiat 4 indecnnkty 


 “gelections defective for want of proper base cannot be amended so __ 


as to defeat intervening claims, and that amendments by the sub-- 
- stitution of proper base take effect. only from the date of curing 
the defect, cannot be held as governing, inasmuch as there can be no — 
intervening claims. See 6 L. D. 699; 15 L. D. 549; 27 L. D. 644. 


The ruling in Robinson ve Lundrigan (227° Uz Ss. 173) is not con- | - 


trary to this view because in. that case there was maOreNy. an \ apepltoa. 


Fea and not an entry involved. - 


The matter of an intervening withdrawal: by the Governineue is : 
‘somewhat.different. In the cited case of Conrad Kohvs, the De- 
| partment held that an incomplete application ‘under. the exchange _ 
‘provisions of the Act of June 4, 1897 (80 Stat. 11, 86), and the Act — 


of March-3,.1905. (33 Stat. 1964), even ‘though ordinarily subject. to - . 7 ; | 
_the- rules relative to curing defects, was not a “valid existing right” 


within the meaning of the Executive order of July-3, 1925, withdraw-_ 
_ ing-certain lands and.islands in the States of ‘Alabama, Florida, and 
~ Mississippi... As has been shown, this case can be distinguished by 


. - reason of the difference between. application and entry. 


in the. cited case ‘of State of Florida the same withdrawal « as in 3 


ce : ; was: held for. caneelation.- “The ‘Department said: 


In the: instant ease thé base tendered . by. the State Was . fatally ‘defective: or 


: adjudged to be bad,: and the: selection cannot be amended So as to defeat an | 


a 
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intervening: aihatawal: or: claim,” ,Lhe .case ‘is governed: by. the: ruling: in ‘the: 


: case of Fred A. Kribs (43 L. D, 148), which is in harmony with the principle aoe 


announced by the Supreme Court of the United States. in Robinson v. saieside al _ 
gan (227 Uz. 8. 178). ; eS : af 
- The Kribs case involved an ae to as ae Tie ‘selection: | 
- andes the Act of-June 4, 1897, swpra, which was defective for want — 
of valid base. It is not shown that the application had the effect: 
of an entry. An. intervening withdrawal for forestry. purposes was. 


. held. to prevent amendment. | ‘The case of. State of California (40: 


L D, 801) was cited. That case involved: an indemnity school land : 
‘selection list. and it was held: | : Seonitle on : or | 
OA withdrawal of land by the Goverment for : public: use nas the same “effect 
as an intervening adverse’ claim and defeats the application to. amend. _As this 
eo land had been classified as oil land, and was reserved by Executive or der, it 
: ceased to be. subject to disposal under the agricultural land laws. 
+ But the Department has also taken a somewhat different view. 
Ta the case of State or ined tas (39.] L. D. Bek it was held Coyle 
| labus)+ _ ee - | : 
| “Where a ‘State makes indemnity seléction in eu. of school seatioae returned : 
as mineral at the time of survey, and is unable to establish the mineral char- 
acter of the base lands, it should be permitted, inasmuch as the selections: 
were prima facie yalid. when made, to assign ‘other valid bases to support the 
selections, notwithstanding the selected . lands: may have since been included 
within. a national forest. 
In this connection see aabractionas oe May 20, “1990 71 Li. D. 398). 
It is to be noted that the case of State of California (40 L. D: 801) 
cannot properly be cited in support of the principle that an indem- 
nity school land selection list cannot be amended by the substitution 
of valid base for invalid base in the face of a withdrawal, because - 
there the land selected had been classified as mineral before. equitable 
or legal title had passed, and under these circumstances no: amend- 
ment of base could have been of help to the selection list. ‘There was: 
- then (in 1911) no law providing for reservation ee mineral deposits, 
| other than coal, to the United States. eae 
In May v. ‘State of Washington (39. L..D. 377 ) it-was “rela that 
ee amendment of an indemnity school land selection list by the substi- 
tution of valid. base should be allowed in the face of an intervening: | 


. homestead application . and protest. It was said: 


The regulations respecting the selection of school indemnity. eeere as. amended! : 
by the. order of May 24, 1910, provide that where, through mistake or inad- 
vertence, defective base is ‘assigned in support of a selection, and proper care — 
has been exercised by. the. officers of the State in making the selection, the 
State should. be. allowed an opportunity of amending its application by the 
substitution of. good and sufficient base. It. is shown by the affidavit of the - 


State Commissioner of Public Lands, filed in this. case, that the’ assigning of 


invalid pase. FOr. the ‘selection under eee was due to inadvertence 
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> and mistake. by ine clerical t force: in: the office of: the State’s: Public Land Com: _ a 


missioner,, owing partially. to. the fact that, the. State’s. records. have. not. here- : 
- tofore been kept: in an accurate and -proper manner; that a. new. method is. 


| being devised. whereby. all mistakes may be. discovered and corrected as soon. 


as possible ; and, finally, that the tender of invalid base was: not made . for. 
the purpose: of imposing upon the government of the: ‘United States” by ‘the | 
making of selections: which. could not finally be approved;, ‘but: that the State 

has. been.and is. acting in entire good ‘faith in.the matter and. in the honest a3 
endeavor to expedite the: selection. of. lands granted. to. it by... Congress. | 


Ht should: be: borne: in mind that the present situation is unusual: 7 


and without precedent. The Executive order of. November 26, — 
1934, temporarily withdraws all vacant, unreserved, and unappro- _ 
priated: public land: in Arizona, and other. States, from settlement, 
location, sale, or entry, but is subject. to- existing valid rights. The 
Department is informed. that the State of Arizona: has numerous 
indemnity: school land sélection lists. pending: which were filed prior 
to: November 26, 1934; that in many cases applications. for amend- 
ment) through the substitution of base lands have been filed since 
the date of the withdrawal order; and that the Commissioner has. 
felt himself bound by the decisions. of the Department to hold in 
all cases that the withdrawal barred amendment and even the com- 
‘pletion of selection lists by the acceptance of certificates of non- 
encumbrance of the base lands where such certificates. were not 
. filed within three months after the filing of the selection lists. _ | 

If the decision appealed from is sustained, the State will be wholly 
deprived of the land which has been granted to it, at least tem- 
porarily. The lands which are offered as bases for selections: have | 
been disposed of by the Government } or may never become available 
to the State for other reasons. The law. provides that indemnity | 
. Jands may pe taken for the. schoo] sections: lost, but through the 
withdrawal ‘of. all public. lands, there is no. —— land: 0: be 
| obtained. | eae 
In interpretation of this withdrawal ‘often: in the Solicitor’s Ss 
: opinion ap aaohees by a Socretary of the Interior, February 8, 
1985, it is stated: 7 ‘ 


_ “Of. course, . call. valid entries are en pa. Tr peleve also that all prior’: | 
valid applications for entry, selection, or location, which were substantially : 
complete. at the. date of the withdrawal should be considered. as constituting 
yalid existing rights. within the meaning of the saving clause of’ the withdrawal _ 
order. Claims’ under: the color of title act of December 22, 1928. (45. Stat. 


1069), should likewise be regarded as. valid existing rights when. bona fide and) 


= substantial rights thereunder existed at the date of the withdrawal, . I believe 
this protective provision should be generously applied. The public interest. ino 
particular tracts within. tHe confines. of the broad expanse thus withdrawn, 1s 


too: inconsequential to- ‘justify the striking down ‘of individual. rights through 


technical coustruction. or oe appication ‘of the: protective oan of. the — 
| order. : | . ; re 
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| - Although: it has tee said that, in curing a aateuave Bess for an. 
indemnity school land selection by amendment,: the rights acquired: 7 
thereby take effect only from the date when the defect is cured, it. 
is not entirely clear how. such a principle is applied. The selection. 
is not regarded as void, because when amendment is allowed no new 
selection list is required to be filed, no new filing fee is required, 1t- 
is not necessary that any new publication of notice be. made, and 
no new nonmineral and nonoccupancy affidavit for the selected lands’ 
is required. In effect, then, there is the equivalent of an existing 
entry, which bars the noceptance of any other filing for the selected 
land. And the withdrawal in question may properly be interpreted 
as protecting such selection lists. This does not mean that all other 
withdrawal orders must be so construed, or that this decision over- 
rules the decisions cited in the Comminionete decision. It is noted 
that in this case the privilege of amendment had been accorded prior 
to the date of the withdrawal ordér. As the selection list in ques- 


tion. is still of record. as to the selections described, it has the: force: _ 


and effect of an entry, and amendment: of base may be allowed. 


The decision aphened from is ae St ee 
“Reversed. a 





SOUTHERN 1 PACIFIC LAND COMPANY 
Decided Apri 22, 1985 | 


| Munta Giana. AppricaTron—Drprorion or LINES OVER Parone Lanp— : 
| _ EXxpressLy WXcLUDED From APPLICATION—EFFECT, | ys RPE 
| ‘The depiction. of certain - lines of a lode mining location. over ere land. - 


on an official plat of mineral survey filed with an application for patent. 


to the location; where the patented land is expressly - excluded = ae 
. application, does not create a cloud on the Pe s title. . 


| Watrers, First Assistant Secretary: 


The Southern Pacific Land Company has appealed foi a decision 
of the Commissioner of the General Land Office dated November 8,. 
1934, dismissing its protest against mineral application, Sacramento 
| 029319, M.S. 6145, made by Soren J. ‘Eriksen for the Hawk Kye 

Quartz, Mining Claim. ae 

Mineral Survey 6145. shows a part of the west and north lines of the: 
Hawk Eye claim laid-over land in lot 8, Sec. 9, T. 45 N., R. 7. W., 
M.D. M. Lot 8 aforesaid was patented Apa 12, 1898, ‘ the Cen: 
tral Pacific Railroad Company as part of an odd- fambered section: 
which passed, under the grant of July 25, 1866 (14 Stat. 239), to its. 
predecessor in interest, the California and Oregon Railroad. Com-._ 
_ pany. The Southern Pacific Land company now slams title to this 
| tract, | : | = 
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In the description of the Hawk Eye claim, as appearing: in. the 


‘published notice of application for patent.and in the final certificate 
issued. December 7 , 1934, all portions of the ground embraeed' in lot: ; 
8, aforesaid, are expressly excluded from the application and: entry — 


-respectively.. Nevertheless, the protestant insists. that the mineral: 


survey is erroneous and void by reason of the. extension of the lines: 
and establishment of monuments of the claim upon said lot .8, and 


__ isan invasion of its property rights, and the mineral claimant should: - 
be required “to amend hig location and survey by excluding there- 
from that part. thereof intruding into patented lot 8, or to substitute = 
a new survey, limited to public lands, and amend his. proceedings. to: 


- acquire title to mineral lands to conform to such amended or sub 


stituted. survey.” The present survey: and Proeeee are. declared ; oy 
- to be a cloud on the protestant’s title. | 


-. The Commissioner. denied the protest on the suthoritg of Alice es 
7 Lode Mining Claim (30 L.D. 481) and Mono Fraction Lode Mining . ee 
a Claim (31 L. D, 121). In the case of the Alice Lode it was held: | 


The location lines of a lode mining claim may be laid within, upon, or across: 
the surface of patented agricultural land for the purpose of claiming: the free. 


and. unappropriated ground within such lines and the veins apexing in, such: ae 
_ ground, and of defining and securing extra lateral underground rights upon all 


- . such veins, where such lines (a) are established openly and peaceably and (Db). ar 


é. do. not embrace any larger surface, clemmed and’ unclaimed, _ than the law as 


iM permits. 


_. - This rule is ‘similar té that prstabeas in Hidee Gold Mining Com: face 

ae pany (80 L. D. 420), holding that the location lines of a lode claim, | 

under the same: conditions, may be laid over prior patented mining 
claims, and both rules are but an extension of the doctrine announced 

_ in Delt Monte Mining and Milling Company v. Last Chance Mining aor 

. and Milling Company (171 U. S. 55, 84), that the lines of j junior lode 7 
- claims may be laid over senior unpatented locations. — eo 


The application of the rule in the Del Monte case by the Teale ae 


ment to locations made on patented agricultural claims has been 
followed i in the courts of California and Colorado, and no conflicting’ 


ruling so far as the: Department is aware has been made. See Lind-. | 


toe ley on Mines, Sec. 8632, where the rule is commended and ‘discussed. ot 


The cases cited and: discussed in appellant’s brief do not show the 
existence of an established practice to the contrary with respect. to 
the recognition of lode claims whose lines are laid over patented ect 

lands. Appellant refers to the decision in Grassy Gulch Placer (80 
-L,.D. 191), which held that there is no authority for placing the lines 

_ of placer locations within, upon, or across other claims embracing _ 

lands that had been’ patented or regularly entered. It will be ob- 


served, however, that in subsequent cases of Mary Darling (31 L. dD. - 


_ 4), Rialto No. 2 Placer Mining Claims (34 L. D. 44) ; and Laughing | 
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| W. ater Placer (34. L: D. 'B6), placer claims were 9 allowed. for a ‘gubdi- 


: vision less what. had been theretofore conveyed to others. The rule: | 


|. new. y followed i is that stated 3 in Bnowylthe Placer ee L. D. 250), 5 which 


= to the bouridaties of other’ claims; which olitninatad the necessity of — 


- making locations in. rectangular form. for the purpose of | securing the 


odd fractions not included in the boundaries of previous locations. _! 
But it has been recognized by the courts and the Department that the 


reasons which sanction the placing of linés of lode locations over” 
those of a. prior claim have no application to the location of placer 
claims. Stenfjeld v. Hape (171 tee 825, ee): She also Lindley 


Mines, Section 448b, 


The other Departneiital deamione cited by pollen do not niece | 
its position and are clearly inapposite. In the Robbins case (42 L. D. - 
. 481) it was.held that land patented under the Timber and Stone law. 
~ was not subject to mineral entry. In the EByroud. case (45 L. D. 212) 
and the Gould case (51 L. D. 131) it was held that the mineral claim- | 
ant could eliminate from his entry lands within the lines of a loca- 
tion embraced in the prior grant of a railroad right of way. In the 
: Bullington case (51 L. D. 604) it was held that in the patent applica- 
_ tion the railroad right of way to the extent of conflict with the loca- 
tion should be eliminiated from the claim.. In the Birch case (531. D.. 
339, 340) the doctrine was reaffirmed. that lands within the public 
grant of railroad right of way are not subject to location and ‘entry 
under the mining law. All of. these cases’ involved the. question 
whether the land eee in a patent or right of way. grant could: 
or should be included by description in a subsequent mineral entry. . 
In the present case the land patented to the railroad company is 
expressly excluded from the entry, and the Department. is unable 
 tosee that the depiction of the lines of the location on the land owned 
by appellant on the. official. plat. of mineral survey, in view of this 


- express exclusion, creates even a semblance of claim by the mineral 


claimant to the land thus excluded. The appellant speaks of this 


location of the Hawk Eye claim as a segregation of the land. within: 


the claim. from the remainder of Lot 8. There is no such segre- | a 


gation. ‘effected, and no reason. to suppose: that any err oneous a 


segregation by another plat. will be attempted. ae di 

The recitation of certain actions in three instarices by ie eae: 
7 ‘missioner. of the General Land Office, set forth in appellant’s brief, 
supplies no precedent for the action it requests: Jixamination ae 
these cases shows that there were. erroneous segregations made’ of 
mining claims from the remainder of certain: subdivisions thereto- 
fore patented to the railroad company and resultant lottings of the 
remaining. lands in-such sued one ‘Upon atterition being called. 
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Ss to the prior: patent: calling for. the whole of the: sulidivision, ny ih | he 
segregation plats were’ either: canceled. or. ‘supplemental plats: pre. 


- pared and’ accepted for the. “purpose of restoring the’ original sub- | a 


oo divisions. In these casés there was mistaken survey procedure’ taken oe 
purporting to show that the railroad’s title extended to less thai 

ssi ANG: Whole. subdivision patented. In the aii case: no such’ thing ene 

1g done. ae . 7 a ss ae ee 


= 7 “The Commissioner’ S decision ¥ was sight and i is 


: = REGULATIONS ‘ TO GOVERN FILING OF ? APPLICATIONS FOR 2 xo a 


_ STEAD ENTRY UNDER. SECTION 4 TAYLOR GRAZING ACT . 


"[ireular No 0, 1353] 


| Durseiewe OF THE Lyrertor, | 
GENERAL Lanp. OFFICE, » 
Washington, D. c. » May 6, 1986. 


REGISTERS, “Umiren Srates Lanp O¥FICES : 
- Section, 7 of the act of June 28, 1934 (48 Stat. 1269), provid 


That the ‘Secretary is hereby: authorized, in: his discretion, to examine and 


. “classify any, lands within. such grazing . districts which are more valuable 


and suitable for the production. of agricultural crops’ than: native. grasses and 
forage plants, : and ‘to open ° such. lands .to homestead’ entry. in tracts not 
exceeding. three hundred’ and twenty: acres. in. area:. Such lands shall: not 
be subject to settlement or occupation as homesteads until after same have: 
been. classified and opened to entry. after notice to the permittee by the 
Secretary of the Interior, and the’ lands shall - remain a. part: of the. grazing 


district until patents are issued therefor, the homesteader to be, after his: 


entry is allowed, entitled to the: possession. and use thereof: Pr ovided, That 
upon the application of any person qualified to-make homestead entry under. the 
 public-land. laws, filed in the land office of the proper. district, the Secretary of 
the. Interior shall cause any tract not exceeding. three hundred and twenty 
acres in any grazing district to be classified, and such application shall entitle | 
the applicant. to a preference right to enter such: lands when epee to aus 7 


ag herein provided. 


Any of the public: ands saithin’ erazine aiaacs wich are more a 


- valuable: and suitable for. ‘the production. of agricultural. crops ‘than - a 


~~ native: grasses and forage plants may be classified and opened | tore 
: homestead: entry. by the Secretary of the Interior after. due notice 


or to any permittee | or r permittees, entitled to Pere in the: nae oe a 


ae use of the land. a : ee, ote 
a Any person ‘qualified: to. eee an » ddiginal or. ‘additional’ entry a 
- ae either the General or Enlarged Homestead Law 1 may file j in. the Pee eae. 
“district land office his application t to make. homestead entry for On: gone 
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aoe : cea. subdivisions of iad. shich he is. s qualified ie enters together a 


re | with the necessary filing fee and commissions, and. the affidavits re- 
“quired: by. Circulars ‘1066: and 1281... The entire amount paid will bes: 


ea carried: in the “unearned money” ’ account and ‘will be repaid: by the | : 


ae register of. the district land office if the application. be not allowed. = 


i = fe A qualified person may apply to enter ‘as. much as 160 acres under Sec. ‘ a 
9289 of the Revised Statutes. or the General’ Homestead Law,.or 320. 


acres under the Enlarged Homestead laws. All homestead applica i 
tions hereunder must be accompanied by the applicant’s petition in 
‘the form of an affidavit. executed in duplicate and corroborated by at. . 


if Teast two ‘witnesses who are. familiar with the character of the land. tae - 
-. No- blank forms of such affidavits or petitions are issued by this 


-» office, but for convenience in filing it is desired that: they. be prepared 
on sheets not over 814 x 11 inches-in size. The petition should set 
- forth in detail the character of each subdivision included in the ap- 

plication to make ‘entry under this act and, if application is for an. 

additional entry under: the Enlarged Homestead Act, also of each ~ 


_. subdivision in the original homestead entry. ‘Petitions which are . 


_ defective will be returned to. the applicant for correction, or: he 
may. be required to furnish supplemental evidence concerning mat- 
ters not discussed or which have ‘not been described i in sufficient. de-- 
tail. The petition should make full disclosures as to any water 
: holes, springs or water supply developed or improved by the holder 


-. of any grazing permit or his predecessor in interest, 


If the applicant seeks to.make entry of nonirrigable land under ; 


the Enlarged Homestead Law. and all or part of the land has not 


been designated under that law, the petition must’ set forth fully 
the conditions governing the irrigability of the land. If any part 
or. parts thereof are irrigated, their location, area, source of water — 


supply, and other pertinent facts should be stated. If any part. or 7 | 


parts thereof are under constructed or proposed irrigation ditches 
- or canals, or adjacent thereto, the relation of the same and the | 
. reasons for applicant’s. belief that the lands are not‘irrigable there- 
from should. be explained. ‘The relation of the: tract to surface — 


streams or springs rising on or flowing across” them. or in their 


a vicinity should. be indicated. If such | sources of water. supply, are. 


inadequate for ‘the. irrigation of the applicant’s. lands, or are not 


. available to him, full. particulars should be. given. » The location and - ‘ 


| depth of wells, elevation. of water plane relative to ‘the. surface, and 


a te ‘Or hier pertinent. facts which: will disclose. the quantity. and quality ee 
of the water. supply, obtainable from. either. ordinary or. artesian . 
ie wells. on the land, should be given. re there are no wells thereon — ae 

2 such information should, be furnished as to any other wells:in that 


- vicinity; and: the. e: possibility of invigating. ‘the tract ; Involved from a : 


a pis "DECISIONS: ‘OF THE DEPARTMENT: or THE, INTERIOR, ~ 250. te 


; | alates sources ; choad: be. fully doaned. If any. nites < 
have been: made to: irrigate and reclaim the-tract, or if it has been — pita a 
-_~ ineluded in a desert-land entry, the reasons for lack of success should ©. 


_ be stated. Care should be exercised in the preparation of the peti- ; 


: : thon, ¢ as inaccuracies and omissions will tend. to retard action and ey oF 
Can dead: to rejection of the application. | 7 an a 
In all cases of applications to. cake homedtedd entries, of vanes Mee 


inside the grazing district, accompanied by. the petition, in -dupli- | ccs 


cate for classification.and opening of the land to homestead entry, r - ge 
such: applications: should be received, assigned. a serial number,and. » 


i ~~ noted. upon your. records, and one copy of the petition for classi- ae a 
- fication’ and opening. ‘will. be. sent. promptly to the Director, Divi- — 


sion of Grazing, and the ‘original. papers will, be sent. to the Cae 


eral Land Office with your report of action taken. ‘The ‘Director, : wa es 
or Division of Grazing, will. cause. proper: notice to. be. ‘given of the. ee 
ies filing of such’ applications and petitions. for. classification. tothe. F¢ 


grazing ‘permittee or permittees or the. proper. officer of groups, asso- 


- --« clations, and corporations exercising | privileges in the district... The 9 


- | ‘Director: of. Grazing - will make his reports and recommendations a 


. “a ‘the Commissioner of the General Land Office. If he recommends — oS i = 
oO ~ favorable action. thereon, the: Director of Grazing: shall fix:a-dates 01) 
| before -which the land shall. not be: opened and subject to entry: eee 


Where the Director of Grazing advises this office. that he is un- Se 


ef ‘able: to recommend. classification. ‘of the land. or some part thereof — Se 
SB: subject. to designation. and opening to entry under'the homestead. 
laws, this office will, through the proper district land office, furnish . ~ 
_ | the applicant. with notice of the. report and allow. him 30. days from 0. 
~~ peceipt thereof. within which to file. response. » At the. applicant’s ee. 
-. option he may: either appeal from the finding to, the Secretary. OL ee 
the: ‘Interior, alleging errors: of law, or. he -may- present further = 
Of showing as to the facts by affidavit, accompanied by such evidence 


as is desired tending to disprove the adverse conclusion reached. 


Such appeal or response to adverse. action of the Director. of Graz- Be 
Ing. will be forwarded by you.to this office.. If the. evidence sub- — a 
_ mitted warrants it, favorable action may be recommended, orif the 


on conclusion be still adverse, it: will be. transmitted to. the. Secretary ~ ; : | ie 
~ of the Interior with. report. The case will thereafter be considered 
oe ee He ete 08 appeal. pending before the Secretary’s = 
... office... In: cases where. the applicant. fails to furnish a showing, or ves 


6. appeal. from the order of this. office. requiring him to. furnish it : 7 : 2 
within. the 80, days. allowed, or “where. the. Secretary: refuses - (oe aes 


| PY ‘Classify. and open. the. land, final action will be taken, and the: ‘case. oS 


closed. by. this office. . Pou. will callow. 1 no “such: ‘applieation | ‘until eet 
Ce instructed to do: so. oo! this office. Pre. ar ee eee 
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The filing of an ‘application for classification ead opening of the oe 


- land, “accompanied: by application to make homestead’ entry,- does 


: = not give the applicant: the right: to-occupy or. settle upon'the land =~ | 


applied for. If the lands: are. found to be more: valuable :for. the . 


oe ~ growing “of: agricultural crops: and: are opened to- homestead: entry rae id 


and the application to make entry has: been: allowed, ‘the homestead a 


| 2 entryman will have the right to take possession and: use the land a - 
_.. for: the purpose of: complying with the requirements. of the home- Peed 
- stead law, but the lands remain a. part of the grazing district until - 


. a the homestead laimant: has: fully met. » the requirements ‘0 of the teow ne 


and patent has issued to him. a 
Lands classified as” subject: to ose entry. under: section’ q 


oa 7) the Act of June 28, 1934, shall be open to entry: First, by the 
qualified. homestead. applicant on whose application the lands were - 
_. classified; Second, by. qualified. ex-service men of the War with Ger- 


- many entitled ‘to. exercise | preference rights ‘conferred by Public | 


- Resolution No, 85, approved June 12, 1930 (46 Stat. 580); and, 


Third, by the general public. If.entry by a person on whose: appli- ra 


cation the lands were classified is allowed, other. applications should — 


be promptly rejected. Of the applicants. ‘for: classification, only the -. 
. one upon whose request. the tract. was classified secures the preference 

right. Other applicants for classification of the same tract acquire 
no right by virtue of their applications. While the preference right 
| period of ex-service men: of the War. with Germany begins. 90: days 
prior to- the date of the ‘opening of the lands to homestead. entry, 
filings may be presented during the 20 days. preceding such pref- 


erence right period; that is, from the 110th day to the 90th. day prior. 


| 0: the date of the opening, and such filings will be treated as simul- oe 


ne taneously filed at 9 A. M. on. the 90th day prior to the date of open- | 


ing, in the manner provided by. Circular No. 324, approved May : 


29, 1914 (48. L. D. 254). The filings of the ‘successful ex- service 
oh applicant may. therefore be. allowed only in. event. the preference : 

et Foe a right application is not allowable on or after the date of the open- 

OS 5 PAE Applications may be. filed. by: the. general public within 20. 
2 days prior to the date of opening, and: treated as- simultaneously — 


= = filed at 9 A. M. on the. date of the opening. | ‘Later applications — - 


. _ should be received. and suspended pending action on the prior appli- — . 


a ~eation.. If withdrawal of an. application | under ‘Sec.-7 of the act: _ : 
of June 28, 1934, be filed, you will promptly notify this office thereof, ae PS 


inviting special attention to the pendency of the petition for classi: cara 


fication and opening and. you will’ close the .case: on’ your. records. 


_ Prior to final action on his application, the applicant’s homestead te 


£8 3 Seni will. be: in. n abeyance, and he will aoe Le entitled to exercise eo 


‘same. Bias. nor Tt ne be permittetd to have tae applications 
under this section, of the 2 act se at the same time. | 


“TL eoncur: 7 ae 
Jonn F. ‘Denps, . te ga Pea 
ie Director oO of raving. 
| Approved 
oT AL Warne. 


First Aston Seoretary. 





1984, WITHDRAWING PUBLIC LANDS IN | CERTAIN STATES 


oa “EXECUTIVE ORDER. 


* Wormniiig. Executive Order No. 6910, of November. 26, 1934,* * 


pr ovides in part: 


“it is. ordered that ‘all of the eereat smpeserged: and unappropriated public 
-. Jand in the States of Arizona, California, Colorado, Idaho, Montana, Nevada, 
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Frep W: JouNson, Commissioner. a 


er “AMENDMENT ¢ OF EXECUTIVE ORDER NO. 6910, oF NOVEMBER. 26, 26, ae 


New Mexico, North Dakota, Oregon, South: Dakota, Utah and Wyoming ‘be, ee 


and it hereby is, temporarily withdrawn from settlement, location, sale or 7 
entry, . and reserved for classification, and pending determination of the most 


useful: ‘purpose to. which such land may -be put in consideration. of the provisions 


of said act of» June 25, 1924, and for ConSeR VA MOn: and pial arabic ‘of 


natural resources” } and: 


WHEREAS it is doubtful Sa hothee the Pine eee ae applies 
to ‘tracts. subsequently released. from prior ane oe claim, 


~ withdrawal, or reservation; and ° 
Wage in the ndiiniateatian of the said act. ot June 98. 1934 


- (48 Stat. 1269), it has been found expedient and necessary to permit 


= consummation of exchanges = lands DurpuEnt to fe provisions. of 


} section 8 of the act: 


Now, THEREFORE, by virtue of and pursuant to the authority asted 7 
in me by. the act. of June 25,1910 (ch. 421, 36. Stat. 847), as amended ~ 
. by the act of August 24, 1912, (ch. 869, 37 Stat..497), and by the - 
said act of June 28, 1934, the said. Executive Order. No. 6910,-0f . 
ae November 26, 1934, is. hereby. amended so as (1) to make it applicable Dag er 
to all lands within ‘the States mentioned therein upon. the cancelation, 


. OR. release: of ‘prior entries, selections, or. claims, or upon the reyoca- — a 


Pe _ tion of prior. withdrawals unless. expressly. otherwise provided i in the — _ - 


- order of revocation; and. (2). to authorize. the ‘Secretary of the = 


pote te * See 54 a D. 539, . a4 oa i: ig, 


: 7 ; "Interior, i in his discretion. and i in harmony with the purposes: of the = os 
a said’ act of Jw une 28, 1934, to. pe title, to base lands. ‘in exchange hee 
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oo : — for. other Tanda. subject ¢ to ‘such exchange: under the. terms of f the es 
cr am said. act, e% : : Bee Sees 


ee Me BAT, ee Franxuwy D. ‘Roossvenr. 
“Tm Wome Hoven, i Pos mente, eee & 
| Pade 20, 1935. 


oe sone OF EXECUTIVE ORDER NO, 6957, OF FEBRUARY 77 on 


apn ee ‘WITHDRAWING PUBLIC LANDS | 

a EXECUTIVE ORDER 
See 7  Auasea | ae 3 
By virtue var and ual to the authority’ 4 ‘gatodk t in me a “the: | 


fons act of June 25, 1910 (ch. 421, 36 Stat. 847), as amended by the act 


of August 24, ‘1919 (ch. 369, 8T Stat. 497), it is ordered that Execu- 
tive Order No. 6957, of February 4, 1935, withdrawing certain ~ 
public lands in Alaska, be, and 1 it is hereby, modified so as to orenan 
3 settlement upon: the said lands. a 
| ao Ce ‘Franxuy D. . Roosevenn, 
tae Warts Hoo pee ee as : = Se ad ag We, od 
es © May 2, 1985. nec ag ae 





ve a ‘DEPOSITING PUBLIC MONEYS” 
. | (Cireular No. 1854] | 


| Durarmcewr OF ‘THE io co 
a _ Generat Lanp. OFFICE, 
_ Washington, D. Gs i. 31, 1935. 


ey  Reorsrans, 1 Oke: Saas Lanp OFFIcEs:. 


‘Whenever there is no general: United ‘States: ‘adepositay in “the ; . 


oe eae town-with a fiscal officer it is necessary for him to transmit all — 


ve gash: received to the Federal Reserve Bank of the district or the | 


tyes nearest. branch bank, and the Comptroller General has prescribed 7 


: : -_ the purchase of post oifiée’ money orders as the means of transmittal. — 
r Payment. of the fees may be made direct. to the postmaster on-Form Se i. 


_ 1034 or by reimbursement to. the fiscal officer on the same form. _ . 
“+. The' former method will generally require special instructions’ from 


7 the Postmaster. General and the latter seems the more practicable. see 


| - Therefore’ those registers who. have no. local. depositary available Vi 


will follow the instructions below ge from Comptrolier. General’s ee 


wee decision A-44007 of May 11, 1985: 


| If ‘the purchase of money. orders is infrequent abd. the Scinioges: is: eee a 


: to advance his personal funds for the payment of the fee, be may claim reim eae 


‘ » 
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reer therefor. on Standard Form N 0." -1084,- on _ which ‘will’ be listed in ‘the 


~ Anrornerre Fun, 


; blank» space ‘provided ° for “Articles. or Services” each» money: order. purchase ee e 
according to date, money order. number, . and amount, and in the “Amount? 905 
ote: column will be. entered. the amount of each . money order fee. The receipts oo 
issued with the. money : a will be attached to the. original voucher n- — 
7 cpapnort & thereof. wy i > a ee 


Assistant Oe omanissioner. oS 


_ OSAGES” oe 
| | [ReeuramoNs} 
| Derarrocenr or THE Ties 


_ OFFice OF INDIAN’ Aprarrs, 
Washington, - 0. Ma ay 31, 1985, 


| Devensetwaxt0n OF Fars 


° Section. 1 oe ‘Act of Congress opproved Fane 25, 1910 Section 1 tot Act oe os : 


’ 


6 Stat. 855), provides i in part: paar e coe ee 


That when. an Indian to. whom an allotzient: of land hag. "Hen. ? ee a a 
ne “ade, or may. hereafter. be. made, dies’ before the expiration of ° 


7 - the trust period and. before the. issuance of a fee-simple patent, ese 


: without having. made a will disposing of said allotment as herein- 


after provided, the. Secretary. of the. Interior, upon notice and a 
hearing, under such rules as he may prescribe, shall ascertain 
“the legal heirs of such decedent, and his Secision. thereon ‘Shall. ae 
eae. be final and conclusive. | | eae 


s | | DETERMINATION oF “HEIRS AND APPROVAL OF WILLS OF INDIANS of aoa 
EXCEPT MEMBERS OF THE | FIVE, CIVILIZED TRIBES: AND THE E ee ae 


_ Szcrion’ L, There shall ba: aspoed. as s many « exam- eee i 


inheritance, 


: iners of inheritance as may be. needed, at. such compensa- ae 


ca tion as may be authorized | by” the: Secretary. OF the | 


| Interior. . oe ot 


‘Sre. 2. ‘Rxaminere ‘may be’ allowed cle teats and: as Clevieal assist | 


ue ge other. assistance. as. the Secretary of ‘the: Interior deems © 
ree necessary to expedite business; aes 

See, 8. ‘The Secretary of the Interior shall dvds ne Probate caion. + 
= Indian country into: ‘probate districts and shall assign to” pe EC Be ee 


ss each. district an. examiner. of inheritance with ae neces- 


be sary clerical and. other assistance, _ | Ce ag ee 
_ Sxo. 4. In the absence of an examiner of inlienitanca, Action in ab 


- setice of. ex- 
‘the superintendent or. other officer’ in charge, or some miner. at 


a o clerk designated by the. Secretary of. the Interior to act 
as special examiner of. inheritance, 1 may. issue. notices of 


ic such hearing, take the ey oemany,: and ‘prepare. 


a 264 “DECISIONS oF THE DEPARTMENT oF THE. INTERIOR — vol, ‘on 


oo ’ . as cerond fon. final action, “AL ih eae ehall: be subs. oS 
* . mitted through the examiner of inheritance for that = 
a. ~ district, for) approval by: him and ‘submission to the — one 


| — : Washington office. 


re ‘Expedition. of 


cages, 


Seo. 5. It is imperative that all Sees cases. te diss | 


ent oe of as rapidly as possible and the examiner of m=. 
ae “ heritance, upon assuming his’ duties at a particular oe 

ee agency, shall proceed to hold hearings in the pending — 

cases and submit the records, together with recommenda- _ 
-... tions, to the: Washington, office, as soon as. — ene * 


Sous such hearings: 


- the duty of the superintendent j in charge of any allotted ae 


In.order to expedite he, hearing: of. cases, i: shall be 


. _ reservation, as soon as. he is: informed of the death of an ase 


~allottee or other. Indian. possessed of trust property , 
, within the agency,. to cause. to be. prepared an inventory a 


. showing in detail: the estate. of the decedent (original 


allotment, inherited estate, and personal property, ie 
cluding. trust funds), and also a. certificate of appraise- 
ment thereof, and statement as to reimbursable claims 


2 — and whether or not decedent left a will, all of which shall a 
a be retained i in decedent’s file at agency headquarters. for 
Use of the examiner of inheritance. This does not reliéve a 


“. Notice of 7 
a hearing. . 


the examiner of. os. for : a - correct Tiventiory: te ¥ 
| and valuation. ao 

_ Suc. 6. Having ete an State for: an oe ae a 

< a “ing, the examiner of. inheritance shall post: for 20 days eeeay 
ea In five or more conspicuous places. on the reservation. or-*- 

in the vicinity of the place of hearing, notices of time 
_. and place that he will take testimony to. determine the 


~  Jegal heirs of: the deceased Indian (naming him), and : 


. - Byamination . 
of records. 


| calling upon’ all. ‘persons interested to attend the hearing. _ a 


Sno. .7. Prior to the hearing the examiner shall care- — 


ag fully inspect the allotment, census, annuity rolls, and | 
any other ‘records on file at the agency, and. obtain, all... 

other information which may enable him to make a prima we 

facie list of the heirs of such deceased Indians, but only 


fn contested cases or in cases. involving material conflict 
aor between the records and the evidence shall it be: necessary ~ 


for the examiner of inheritance to prepare and. forward 


with his report exact, copies of such oo sonuity: rolls, oe 


or other records, 


. ‘Personal | or mail 
ane -gervice .on inter- | 
Es as begin nee 


Sexo. 8. A: written notice’ of tlie. prspored hearing, giv- ad 


ing full information as to the estate, names of alleged i . 


claimants, time and d place of hearing, shall be served oS oe 
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sonally 0 on meas ‘duimant. or r presimptive heir, living on 


the reservation, if he-can be found; ‘and on those ines 
off the reservation. by. mail, addressed: to them at their 


- ~ last ‘Enown place of mecdence, when .their. rights are. 


o clearly shown. The notices. shall be so given by either - 


7 ordinary” or registered. mail as in the discretion of. the 
: examiner the circumstances may. require, and.an acknowl- - 
sa edgment. of personal. service signed. by. such presumptive 


- heir shall in all instances be sufficient. In all contested - 
. cases. service. of. notice. on heirs living off the reservation — 


oy must be shown before. hearing had. Such notices. must. 


be sent a sufficient time in advance of the date of i hearing. 


: | to enable the claimants to attend. 7 . e gate 
~ Sao. 9. AL copy of each notice i a earn or pre-1 Brooch sere ce 


. ice a he 
3 sumptive heir endorsed by the person. serving the Same important. 


on the party to whom addressed that.a copy of the within ae - 
“notice was delivered to him personally at. the place named — 
and on day stated; or an affidavit or copy of the notice 
endorsed by: the claimant or presumptive heir that. serv- 
ice was accepted on the day and at the place stated; or. 
an affidavit by the person. mailing. the notice that a copy. 
of said notice was.mailed to. the interested party at his 
last known __post- -office address, postage prepaid,. or a. 
registry receipt card must be filed with | the record, of 
every case. 3 
Sno. 10.. Unless a ‘full 20- ay ae ee ee given, no 10 Fe a must 
hearing shall be. held except: by special permission of the ae weg ae 
Commissioner of Indian Affairs: Provided, however, eo 
. That in cases involving no contest, the parties in interest = 
_ may appear before the examiner and waive their right a 
to said 20-day notice, and the examiner, in that event,is 
- authorized to. proceed. with the taking of testimony ; the - : 


"same to be withheld until the time of hearing, when it. | ss, Pe 


3 shall be read aloud to permit any interested persons pres- 
ent to offer any objections thereto. -In case no. objections oo tos | ae 
are offered at the hearing the. examiner will pas eS Bog ee 


ene hear the case in the usual manner. 


‘Suc. 11. To determine the heirs of fourth section: allot; sr ore ae oo, 
of an Indian 


“ ~ not. ‘within the limits of. any reservation, the examiner. 
of inheritance shall. designate as the place. of holding hig en. 


oe : a group of claimants as possible, and. shall adhere to the ; sb 
P teite Bo povernne) such. pe nearmes on the reservation, He rs 


| - tees, or: of Indians. whose trust. or. restricted. property: is. ‘reservation. 


f hearings some central: point easily accessible. to as large 
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= will: be ‘allowed al a one expenses in » procuring the Je 


"necessary quarters” for such | ‘purpose. - 


Minors "fon ‘Sxc.‘12. Minors in interest must be represented a the es 


oo sented at pragiar . 
T IDss.. e , hearings: by a natural guardian or by- a guardian ad oe oe 


. litem, appointed by the examiner. - 


| Care of personal Sc. 18..When an Indian of any. allotted Secivelion oo oes 


_.’ property pen 


~ ‘tion. 


cape ‘dni. dies. leaving personal trust. property, other than; money, —. ce 
and leaving more than one heir at law, but no will, the =. . 


ce 7 superintendent shall authorize and: instruct some com- ~ moe 
_. petent person to take: ‘possession: of such property. ‘Tf the. 
ae same. consists of nonperishable: goods, it. shall. be. stored = 


_. in a‘secure place under lock. If perishable, the goods 
shall -be sold at public. auction, under official: supervision, 
--. ‘to the highest bidder, and ‘the proceeds deposited to the 
~~. -eredit of the estate.. If such personal property consists ~ 
of livestock, it may be left in the possession of a member 
of decedent's family or other trustworthy person, under 
. arrangement whereby such person may. have the use 
thereof during the. time it remains in his possession, ‘such 
as the privilege of working horses or milking cows, in 
exchange for-care and herding.. If such avvanpanierite:, | 
cannot be made: for livestock, the same shall be sold. 
at public auction, under, official: supervision, and the pro- 
_ eeeds deposited to the credit of the estate.. If the: heirs 
as found cannot agree upon a proper division of such 
personal property, it shall be sold: at public auction and 
the proceeds distributed in. accordance with the law of 
descent. Any expense attaching to the rounding up of 
stock or the preservation of such property shall be paid 
from the receipts.of such sale or, if no sale is made, shall 

_ be a proper charge against the estate. a. 
- The provisiovis of this section shall apply to Tndians : 


holding a homestead allotment een ene pu domain eee 


ee 7 or an interest therein. - 
Wills of per- = Gc, 14.- The next above regilation cn 13) ‘shall ap- 


__- sonal - property, 


ply. to personal property bequeathed by will but not‘spe- 


oag cifically to individuals. ‘The word “heirs” ‘shall be — 

..... construéd to include legates. and.- beneficiaries. When > 
personal property is: bequeathed to-an individual, such =. 

 legatee may be given. possession thereof: ‘upon ‘the: ‘death =. 


hs of the testator, upon.his signing an agreement. to return Zs 
--. such. property or the appraised value thereof in the — 


. 7 _ event the will is disapproved. ~The superintendent. may, - . ; 5 
in his discretion, require a. bond: The same rule may — .; as 


_ - % ‘be followed where decedent leaves but: one probable heir. 


ae lie Pasi pried In. any probate-c case’ before: Attorneys. 


oe ‘an. examiner of inheritance may appear by attorney. a | 
pag k S  SEe.. 16. ‘Whenever. objection is. made by an atiomey Objections, how Re ae 
Be ee to a question or answer, the objection shall be noted, Oe! ae 
ee the record by the examiner of inheritance. 
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Seo. 17. Attorneys must appear. before the. examiner. Sot! Qualifications. et Sea 


ea ee inheritance, the Indian. Office, or. the Department.of the 9 
ae Interior, by: a. ‘power. of attorney from. their. respective, ee 
: 7 » clients and” must: pe: licensed -attomneys: admitte d to. t 7 ae 
oe practice: nan 34 : | coed 


The: fact hata an. ne is: spermine’. i practice cn a 


es the local courts. of the State where the hearing is being = - 


held, shall be taken. as one facie evidence that: he i Is ae om 
- duly licensed attorney. | he : | 
_ Attorneys. appearing. in oo ‘mattena® sali oe re- - Procedure. | 
quired +o adhere to the rules of: evidence of the State i in. 


a which. the’ evidence 1S taken,. in presenting their. cases. 


Sexo. 18. Attorneys may also appear before the Indian Attomers may 


~ Office. or the Department. and. submit written arguments: the Department, — ae 


or briefs on behalf of their clients. Where there are two 
or more parties with conflicting interests. represented ‘by 
counsel, the attorney upon whom the. burden of proof _ 
may. fall will be allowed :a reasonable time, not: to ex-.._ 
ceed 80 days following the conclusion of the hearing, We S ee 
which. to file his brief and serve a copy. on. opposing Time. limit for | 
~ counsel or litigant. The latter will then be allowed not | oe 
to exceed 30 days in which to file a reply brief. Upon | 
- proper showing an extension may be allowed. | 

Sxo, 19. The examiner shall summon all persons claim- oe 
ant to appear and testify at. the hearings. » Present at = 

the hearing must be at least two disinterested witnesses, 

who are. acquainted with and have direct knowledge of 
_ the family history: of decedent... By personal investi-. 


gation: prior to the. ‘hearings he should: thoroughly | ace 


quaint himself with records and-as far as practicable with | 
the kind and value of the testimony which should. /be 
_ taken, so that: only material witnesses shall be summoned. 


--In case the decedent is a minor, unmarried, nd with- Disinterested_ 


witnesses in mi- 


one out issue, and. the heirs are members of the immediate rs estate 
_.- family of the decedent, the examiner may, in his. dis. ae Fi ch Nose 
_.. eretion, dispense with the: presence of disinterested wit- Ee es. 
a “nesses, provided the testimony of the interested witnesses co ee 
eee corroborated by the records of the Department, and in 4 . ae 
ae such instance: the « examiner shall include, 1 in. | the record, Ge ee 


" - property. 


ister. 


in summoning. 
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: a his’ certificate to auch effect. together: with peg fies refer re ce = 
~ ence to the records-or. cases furnishing such cor roboration:. con 
Sno. 20. The examiner. shall proceed. to hear'the case 


Hearing and 4 Me | 
under such conditions as he may establish for the con- 


RS pha testimony. _ 


_ venience and expedition of the case. The witinesses shall — 


~ be examined on oath; their testimony shall be reduced to 

writing and. signed at. the end thereof. Any claimant. Ea 
 -omay cross-examine a witness. LT, in addition to oral = 
ion testimony, . affidavits or depositions are. ‘introduced, they co 
must be read, and any opposing. claimant may require 


. the presence of the affiant, if practicable, either at that. 


or @ subsequent hearing, anid opportunity shall be given _ | 
for cross-examination or for. having: counter interroga-. 


ea tories - answered. All statements, testimony, and affida-_ 
vits at the hearing must be made a part of the record. 


Nabacaieely ~ 3 


‘discovered 


Sec. 21. When subsequent to the. determination of 


heirs by the Department, property is found which is not 
included in the examiner’s report, this fact’ shall be. 


brought to thé attention of the Commissioner, together 
with an appraisal thereof. The superintendent will then 

~ be instructed to include this property in the original find- 
ings with instructions as to any additional fee to be 
_.. charged. However, where newly discovered property 
.. takes a different line of descent from that shown by the . 
original findings, a redetermination relative thereto must 
be ordered and had. | “ee 


"summary dis- | 
ie tribution, ° SR 


‘Suc. 22. When an India, re any Aiea reservation 


dies leaving only personal property or cash of a value 


.. less than $250, the superintendent of. the reservation 
where the ‘property is found shall assemble the apparent 
~~ heirs and hold an informal hearing with the view to the 
proper distribution thereof. -A memorandum covering — 

io the hearing shall be retained in his files. showing. the: | 
date of death. of. decedent, the date of hearing, the per-. 


: sons notified, the persons’ attending, the amount on hand Rte 


os and the disposition. thereof. In the disposition of such — 


funds the superintendent shall have in’ mind the pay-. : 
> 2 - ment of funeral charges and expense of ‘last illness, any 
just claims for necessaries furnished décedent, and the — 


a balance, if any, should be credited to the heirs as shown. 


' Outhe ay a 


ity to admin- 


Witnesses, " care - 


Suc. 23: Examiners of inheritance are authorized to cng 

: - administer oaths in investigations committed to them. 

Suo, 24. Examiners must: carefully avoid all unneces- 
ony expenses and see that there is no excess 3 number of aa 
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ee witnesses iy any. bern fact.” A ercaD working t up 


- oft the case before the. hearing will enable the examiner 


 theexaminer knows is material, and such witnesses re- _ 


He - - _ Indian Office. 


to. handle it inexpensively as well as conclusively... : ane 

--When the. evidence is clear, in uncontested cases, the Limiting num. 

examiner may, in his discretion, limit:the number of wit- - 

nesses who. are formally examined: When the case is - 

established ‘beyond doubt and to the satisfaction of the 
examiner; he may eliminate further testimony. by secur- 

_ing a statement from. additional witnesses present: that. 

the testimony ‘as given is fully understood by t them, and 

that: the’ samevis true. : ae 

Sec, 25. In case witnesses are wanted shoes tentang aden of 

fuse to attend, the examiner ‘should use all possible means. 

to procure. the attendance. of such witnesses, and upon | 

~~ ‘persistent refusal the. matter should. be teported: to the a 


‘Sze, 26. Witenes ae expected t to ‘testify, without ‘com. Wiese! sits 


pensation, but, when. necessary, expenses, must be paid by 


ee the party calling: them. Ifthe examiner is satisfied that ae eee 


material evidence from disinterested. ‘persons should be - 


- procured, any expense thereof will: be paid by the su- aa 


: ; perintendent from the funds of the party, calling such . - 


— witness. When interested parties are tinable to obtain. ee ee, YF 


oe, disinterested witnesses for Jack of funds, the examiner — ee 


may, in his discretion, allow the sum of $9, each to pay a : 
jot-to. exceed two disinterested. witnesses, and the super~ 


| 25 : intendent i 1s authorized to. pay | said sums from the instant: 06. 7 
estate, immediately, if funds are available. On determi- eo 
nation of the heirs or. final action on the will, said sums. = 8: 

will be charged against the person or persons in whose ee 


: behalf said witnesses were ealled; unless such persons do 

- not participate in the estate, in which event the charge 
will be made against the instant estate. ee een ee 
Sec. 27. At the conclusion of all the proceedings - a essential “fear. 

prompt report must be submitted on form 5-107 and | 

the instructions contained: therein,. both on sheet 1 as 

- to “estate, so far as known, under Goveninent control ”, 

-and the instructions.on the reverse side of sheet 3 eine 

be followed ;. ‘and in each instance -all. the information. — 


ops. indicated in: ‘the blank concerning the immediate family 


a Or the decedent. should. be shown regardless of who are i 
ee the heirs,. except that. in case: the records of the. Depart- ee 


: we eek already: show v such, fy. history. and. relationships, i = | | eRe ’ are 


ber of witnesses, 0." 


ees. record. 


2p Cee — oe ; 


SASS 270. "DECISIONS. ‘OF THE DEPARTMENT OF THE INTERIOR: - oe fae 


eet os examiner may, m. his discretion, dispense: arn testi- : = : 
- Tnony™ vers. clea not material. fo: the instant Se, 


ae -_ estate.’ 7 = 
“Contents of | The soeeaal must contains co Copy. of public notices 


“68 hearing and notice to.creditor claimants; (6) copy of _ 


| ; - notice to heir or heirs; (¢): proof of service’ of. notice; 
| ~ (@) testimony ‘taken. at hearing; ‘¢ e). affidavits and dep- Cn 


-ositions produced at'hearing; (f) certified copies of 


marriage records and decrees of divorée, if filed; (gy all | 

_» ‘papers. and memoranda of the hearing; (a) names of all. 
__. persons in interest at the hearing ;- (2) statements of rea- 
sons for absence of interested. parties, if obtainable; (4) ts 


-- certificate of appraisement ; (ie) statement as to whether | 
_ the decedent. lived’ on his allotment and whether any ‘por- 
tion: of: same could be termed a homestead. ‘Where a. 
a homestead right is involved, this fact. should’ be fully 2 
set out in the finding. If the homestead’is limited ‘in 
coe value by the law of the State governing descent,.an addi- 
«tional certificate of appraisement showing separately the » 


- value of the lands claimed as a homestead, and the im-~ ae 


o provements thereon, should be furnished; (2) the record — 
must also be accompanied by. the proper write-ups: for 
the. signature. of the signing officers of the Indian Office 

and Department 1 in accordance with established practice; 
tm ya duplicate record of the case shall be made and kept 
~ “inthe agency. files, to which must be attached’ a carbon 
copy. of the approved office recommendation: and. depart- 
nor mental finding when received; (n) in all cases in which» 
~ the heirs of a decedent. are to be. determined, the exam- 


. iner shall include in his report, in the ‘Summary of Re-- 


- . port on. Heirs, the citations to the sections of the State i 
: | statutes under which the determination is made. — 4 
Cases to be 2 kept Sc. 28. To avoid confusion in the general files of the. ? 


ie od heirship: cases under one file, each heirship case must be. 


Mie indian Office by reason of the consolidation of several 


: o made complete within: itself independent: of any other ae : 
~ such case. When the same evidence is applicable to more — ee. 


than | one. case, sufficient copies of the evidence should. be — 


| = made for all. the: cases, the correctness of the copies to be. Be = , 
a “certified by. the one conducting the hearing, together. Bk 
- with the reference to the case in which the ones, evi- = ae 


dence is to be found. 


i S Bene report — GEe. 29. ‘Thoroughness | in: completing © each: case. is 7 


ac on. CASES. 


- sential to careful arid’ effective: progress in the ‘work, and a 


feces ot report of each completed case without: any de- arg 


Oo Ss BBD s "DECISIONS: OF THE DEPARTMENT OF THE: INTERIOR es OTe 


re Agee in: aitng! “others. which. may a meal ee. = oe 


will expedite the work in the Indian Office and enable ee : e eo 
it to keep the calendar: practically up-to date. A case. te . inet oF oe 


| must be promptly. forwarded as.soon as itis ready- for 
- office action, except where there are related cases of the — 


os game’ family. group, and not held until other. a, ae Ce 


- completed cases are ready.. 


: hership. cases returned from the Indian - Office: for fur- 


Sec. 30: Supplemental - oe should: be hela: on ‘Supplemental 


hearings. ©... | 


| ther evidence: on. ‘material: ‘questions of fact, upon. such 


notice as will: give. parties. in. interest; ‘opportunity. bse ae 
--. -appear;.in no:case shall such notice be less than:5 days. oe ee oe 


"This shall also. apply, to supplemental hearings held by 

the examiner prior to: the submission of the case to the =” 

eS ‘Indian Office. This section does. not. apply: to’ eases.Te- © 
~~ turned: for clerical corrections or for. additional. data, i oP ee 
aay » which | can be ‘supplied. from. the records of the. agency arom ok 


: : ae office: 


oe BL. ee aperioved person: nie an 1 interest’ in. ny Rebeasings. 3 


: . the trust or. restricted: property. of .an Indian, who-has — wen Z 
Wed received. notice of the hearing to determine: hairs or con- : oe. 


sideration of a will, or who was present at the hearing, 


may: file a motion, te rehearing within sixty (60) days ie 

_. from the date of notice on him: of the determination of. ee ae 
vo. heirs: or: action: ona will, or: within such shorter period > - 
ef time as the Secretary of the Interior may determine = 


to be? appropriate in any particular case. A motion. s0%.."," re oe 4 
7 filed shall act’ asa -supersedeas until otherwise. directed ae 


a ear 7 by the: Seeretary of the Interior. | 


_Any such motion must. state ye and specifically.” ae 


cant grounds upon which the motion for rehearing ig: as ; 
based and be: oe byt brief and argument in sup- Rr ee ae 


ears ‘port. thereof. 


Tf proper. ‘grounds are not ee the ae ak ea 


; te. denied. If upon. examination grounds. sufficient. for.-° & ee : : : 
rehearing are. shown, 2, rehearing will be: granted and the i" es eo ie 


a _moving party will be notified ahal he. will be allowed - oe ot ee 


8 ‘fifteen | days from. receipt of notice within which to serve ; coat . 


= eo a.copy of his motion, together. with all argument. in sup- — . pois 
port: thereof,-on the opposite: party or parties, who willbe 


- allowed thirty. days thereafter in which to file and serve - a 


a . a answer, brief, and argument.: Thereafter the case will be - 7 : > : | | = He 5 
again. considered and: appropriate action taken, which = - 9 


. els consist, either. in adhering to the former decision on - 


872 a 


~ ReSpéllings 


"DECISIONS OF ‘THE DEPARTMENT OF THE INTERIOR ae Tol, | 7 


or > mhedifying or ers same, or the making of. any a 
| further or: other order deemed warranted. i. ee 
| Seo. 82, No Oo case m2 which the decision oF the Secretary: es 


: | oF deeming the heirs of" a oe indian, has: e- - oo 
come final, will be reopened at the petition of any per- 
son who received notice of the hearing on the determina- 


ae tion of heirs: or consideration. of the will, or who was. 


_ trust or restricted estate of a deceased Indian whose:heirs  _ 
have been previously determined by a final decision Of 8 
the Secretary of the. Interior, may apply: for reopening 
of the case by petition, in writing, addressed. to the Sec- 


"missioner of Indian Affairs. All such petitions must 
set forth fully the | ‘alleged grounds for reopening, and) ~~ 
“° when such petitions are based on. alleged errors of fact, 
should be accompanied by affidavits or other supporting - ae 


present at such hearing, and received notice of oa final _ a, 
: decision; except as provided in section 31. Se 


Any other aggrieved person, claiming an interest: in : the - 


retary of the Interior, to be submitted through the Com- 


oe evidence. On. receipt of such. petition, the Commissioner 


_. of Indian Affairs, if he deems it essential, will give the 

previously: determined heirs an opportunity to. present * 

such showing in the matter.as they may care to offer. 
- Thereafter, the petition, together with the other record 
in the case, will be submitted to the Secretary of the In- | 


. - terior with such recommendation in the premises as the 


me Commissioner of Indian Affairs may deem appropriate. = : - 
_ Aside from filing the papers specifically referred to, no 
~ further proceedings. by the respective parties will be — 


required. prior to a determination by: the Secretary of the: 


* question whether a reopening will be granted or not. a 
Petitions for reopening will not be considered when 110 wo 
_ years or longer have elapsed since the heirs were pre- 
viously determined nor in those cases in which the estate 


of the decedent. or any considerable part thereof has been 
ae disposed of under the previous finding of heirs. Claims. 


_ for expenses, attorneys’ fees, etc., in connection with pe- — 
— -titions for reopening will not. be considered or recog- — 
| nized prior. to a determination of the: question. whether a i 
or not a reopening is to be had, and neither the estate — 
of the decedent-nor the: determined. heirs thereto will be = 
| subject. to-.any. expense incurred. prior to allowance by on S 


a the: —. of a p onening of se case: 


a ee Shay ~~ "DECISIONS OF ‘THE DEPARTMENT. or THE INTERIOR - RR ne es 


Sao. 83. Soon 9, te of February 11, 4t913 (37 Stat. Rehearing on os as ao 


oO 67 8), provides that: “When a will: has: ‘been approved 


; oe ~ and: it-is subsequently: discovered. that. there has been te ao aoe 
> fraud in connection” with the. execution or. procurement ra Te 


of the will, the Secretary of the Interior is hereby au- ie 


| a thorized, within 1 year’ after the death of the testator, — fo 5? ae od, 


= to cancel the approval of the will.” Consistent with ' 


the said Act of. February. ‘14, 1913, the provisions of me a eT 
sections thirty-two. (32) and thirty-three (83) “hereot, 9c ee eee 
» shall. ‘be applicable: to. all proceedings relative to appli- so 


~. eations for reopening or rehearing ‘of cases involving we aoe. 


the: approval or disapproval of an ‘Indian. will. UG otek 
Suc. 34. After a reopening has been granted this shatter Procedure. 


fo will then be: referred’ by the Commissioner of Indian 


- Affairs to an examiner of inheritance or other. field em- 
ployee of the Indian Service: for a hearing on such 
, petition, due and proper notice to be given to all parties 
in ‘interest, such hearing and the taking of further testi- 
mony in the case to be conducted-in the same manner as 
| provided for by these regulations in an original case. 7 
Suc. 35. Upon a determination of the heirs to. any na to tir : 
trust or restricted) Indian property of the value of $250. Me : ; 
or more, or to any allotment, or, after. approval by the — 
‘Secretary of. the Interior, oft any ‘will covering such 
trust or restricted property, there shall be paid by (Ii). 
such heirs, or (2) by the beneficiaries under such will, or. - 
(3) from the estate of ‘the decedent, or. (4). from the | 
proceeds of sale of the allotment, or (5) from any trust 
funds belonging to the estate of the decedent, the: fee- 
provided. for by existing law; which amount shall be 
accounted for and paid into the Treasury of the United 
_ States. Superintendents are instructed to collect the re- _ 
_ quired fee immediately after the receipt of the determi- 
nation of heirs, or oe of will, =. the ey. of = 
the Interior." | a ae 
If the decedent. fas. trust farids: of any ae aeeeae on Payment of 


probate fees, 
: deposit: under. governmental: control; the superintendent oe 


eS will sign and approve a‘check for the required fee. Bg pe 


_ there are no available funds belonging to the estate but oe aS He E “2 
» the heirs: have funds to. their. credit, the superintendent — 2 a oe . : - - ar 
will call upon each of said heirs to Pay his proper aoe eee 


: part. of the fee. 
mee -20683—36—vol. 5518 


wo. fees. 


= BT DECISIONS: ‘OF THE DEPARTMENT OF THE INTERIOR | oe i ee 


atone ‘Schedule oe “The tose to be charged and paid are. as. follows: On he 
ne estates appraised. at—.° eee ee Nagi 
pes - “$250 and ‘not exceeding st, Sie Nee - te 
| Over $1,000 and Jess than $2,000__.20 02. 
oo  §$2,000-and not: exceeding. $3, 000-2 nna SO ee 
ae . +» Over $3, 000 and. not. exceeding $5,000___ site ot ees 
+ Over. $5,000 and not exceeding $7,500___-- 6 
G La Over 87, DOU BH. 


AN probate. fees. shall be accounted for. by. the disburs- | a 
i ing: officers. and deposited to the credit: of | the ‘United - oe 


Poy : ae as “ Miscellaneous receipts, class 1.” ae 


Notice to cred Suc, 36. ‘The notice mentioned in ‘section. 6 hereof shall ce * 
also be directed “To all persons. having. claims — or ‘ace S| 


SS itors of. Stee 


we counts against, decedent”, and when any. such claims have’. 
_. been, prior to.the date oe hearing by, the examiner, filed _ 
with the superintendent, and the claimant may be Imnown, ee 
service of such notice of hearing. shall be made upon ‘such 
-. claimant. by mail or otherwise in the discretion of the 
examiner of inheritance. ca i : 
Piling claims, Persons having claims ante he igi of dersaced | 


2 or Indians may file same with the superintendent at any 


time after the death of the. decedent: and up to the time 
EOE bearing. by the examiner. ‘Except. for very cogent 
oe “reasons no claim will be ee consideration if. filed after | 
yee i . the date of such hearing. Sete 2 . 
‘Statute of lim Claims, other than by Tndiane’ against: estates, ae es | 


Sits ee | : ets ceased. Indians, that have. existed. for more than the pe- 


i -qHod, prescribed by the State. statute of f limitations, will 
oe not be allowed in any case. 


Indian claims. Indians may submit ae against: estates of deetased ian 


a claims. . 


te oo ar estates. : : 
re oe ‘Indians at the hearing and subject themselves to exam-. 


tes : es ination under oath relative thereto. All other. claims . 
-~ against the estates of deceased Indians must be filed in 


ee duplicate and must’ be itemized and- all. dates given. a 
Such claims must. be supported by. affidavit. of.the.claim- 
ant or. someone in his behalf, ‘that the amount, is justly - 


cra Pi hs om 3 “ due. from decedent; that no payments have been made Pie a 
“Affidavit to that are not credited thereon that were not in fact made; 


a edge of affiant. 


= < Agence at Any per son ‘iti has filed: a ore pone an estate of : , : 
a oC. ca 2 ae a. deceased. Indian must, if SO ‘directed by. the examiner, ae 


Mas and that. there. are no offsets to. the same to the rab _ ie 


- gither at. the hearing or at a supplemental. hearing for — 
ee Ae purpose, present himself for examination ‘thereon. ane 


BBLS - “DECISIONS: OF THE ‘DEPARTMENT. OF THE INTERIOR RT 


See Claims against the estates ‘of decdased. Indias § may ie a claims. ns at : . a - 
- © allowed (1). if based upon a. debt contracted by. the de- aoe 


- cedent and authorized. during his lifetime. by the: super-. es 


Pa intendent, (2) if. for last: illness: or funeral expenses in 
fps “reasonable sums, (3) if; just, -and there is no legal bar. 


thereto, (4). if elsewhere herein authorized and not. 


- prohibited. 


a Except: foi very Sener: reasons, failure: re eat ‘ith - 
the. provisions: of this section. will bar ai aguinst 


oe | ane estate: of a. ‘deceased Indian. » 


‘The examiner of inheritance may “request: the. recom- Saperieenaes : 


ent’s recommen o ee 


oa ‘mendation of the ‘superintendent relative to all. claims dation. 
against. estates of deceased. Indians, and the. superin- . — 
-- tendent’s recommendation. thereon. must. be submitted to. 


the. Washington - office with 1 the examiner” S: report and - 


2 “findings. ; | Pie eee ig aS 
AL claims against: the i Gf deceased. ids hell's ATE lane 40% oh aoe 


| | be considered exclusively probate matters until the order ° 
determining heirs or action: on the will : is 3 concluded ue 


ree cue Secretary of the Interior. ae oe ee ee 
= SHO, 384, Any attorney. claiming. a fae eed an Sn ‘Attomey fees, 


ae dian or an Indian estate for services rendered. as ‘such. ys 


o any. probate proceedings shall be entitled. to such. com: ae 


- : pensation. as his services are reasonably worth, the es ee eRe 
amount ‘thereof to ‘be fixed by a fe of R the ooo 


a Interior. ae 


_-Approvan or ° Winns ; fe ees 


. 


prohets division, ae _ 


oP | Bectioa: 2 of the ‘Act a ate 95, 1910 (36 Stat. 855); as Seo. rer re 
amended by. the Act of Congress approved. pepe. 14, ‘as amended. by « 


June 25, 1910, 


ae 1913 (87. Stat. 678-679), provides: = 7 : nae ar “St pe oe : oie ne 


| “That any persons. ‘of ‘the age. of twenty-one’. years having, any i ane 
right, title, or interest in- any. allotment held under trust’ Ore es ak 
~ other. patent containing restrictions on: alienation or individual: ee 


: . ~ Indian moneys. or other. property held in trust: by. the: ‘United 
States shall have the right prior to the expiration of the trust or 


_. restrictive period, and before the issuance of a fee simple patent. «2 

or the removal of restrictions, to. dispose of such property by wil, 9 = 
eine accordance with regulations to: be- prescribed by. the: Secretary: Y ea 
| of the Interior: Provided, however, ‘That no: will so executed shall: 


tee be valid or have any force’ or effect unless and until it shall have. te es : 7 i 
>) been appr oved by the Secretary of the Interior: Provided further, 9 


: That. the Secretary. of. the Interior may. approve. or disapprove — . . 
“its the will. either’ before or after the déath of the testator, and in | 


ease where a will has been approved and it is subsequently dis: _ 
~ covered that. there: has. been fraud ‘in connection with ‘the. execu- ee 


ee eos te ocurement, of the will the Secretary of. the. Interior is ae on 


pr oval, 


- : hereby: authorized within one year after the death of. the. testator. os 
oe to cancel the approval of the will, and the property of the testator oe te 
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| shall thereupon descend or be distributed in accordance with the 
— laws of the State wherein the property is located :. ‘Provided. fur- 


_ ther; That the. approval of the will ‘and the death of the testator © 
shall not operate to terminate the trust or restrictive period, but ; 


- the. Secretary of.the Interior may, in his. discretion, cause the 


. lands tobe sold and the money derived therefrom, or so much — a: 
thereof as may be necessary, used for the benefit of the heir or 


heirs entitled thereto, remove the restrictions or cause patent in 


fee‘ to be issued to the: devisee or devisees, and pay the moneys). 


to. the: legatee or legatees, either.in whole or ‘in part from time to 


time as he may deem ‘advisable, or use. ‘it for their: benefit :* Pro-. = 


vided also, That sections one and two of this Act shall not, apply s 


to the Five Civilized Tribes or the Osage Indians. © 


.” Section 4, Act 


. of dune 18, - 


Section. 4, of the Act of a une 18, 1934, provides that: Pee a 


“Except as herein. provided, no_ sale, devise, gift, exchange, or 7 : fore 
: other transfer of restricted Indian lands or shares in the assets - 


of any Indian tribe or corporation organized - her eunder, . -shall 


be made or approved: Provided, however, That such. lands. or. 


-. daterests: may, with the approval of the Secretary ‘of the In- Fis 


hie terior, “pe sold, devised, or otherwise transferred to the Indian 


tribe in which the lands or. shares are located or from. which: _ a 


the shares. were derived or to a successor corporation ; and in 
all instances such lands or interests shall descend or. ‘be devised, 


~< in accordance with the then existing laws. of the State, or Fed- 
eral laws where applicable, in which said lands are located or. 
_in which the subject matter of the corporation:is located, to any —~— 

- member.of such tribe or of such corporation or any heirs of such 

member: Provided further, That the Secretary of the Interior 


may authorize voluntary. exchanges of lands of. equal value. and 


. the voluntary exchange of shares of. equal | value whenever. such neers 
ue” “exchange, in his judgment, is expedient and beneficial for or : Sau" 
compatible with the proper. consolidation of Indian lands and for: eee 


the benefit of cooper ative organizations. . 


‘Wills, ewe 


filed tor ap- 


| Suc. 38. The Will of any Indian who may ie auch, an, Ze 
instrument shall be filed with the superintendent. When. a 
the will is prepared by the superintendent or examiner 


- -of inheritance or other employee of the Indian Service it 


E shall be prepared on the printed form furnished by the — a, 
Indian Office. The officials shall aidand assist the Indian 
“as far as possible in the drawing of the instrument sO 


bs that it. will clearly and unequivocally express his wishes” 


: and. intentions. Statements, preferably under oath, by - ee 
the person. drawing the will and the witnesses thereto ee 

that the testator was mentally competent and that there ee 

.. was no evidence of fraud, duress, or undue influence in, ¢ 
~~ connection therewith should be attached to the instru- 
- ment. Where evidence of. fraud, "duress, or "undue influ- oe 
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: ae easiest a apealeds statement should accompany. the 
tS will setting forth the nature and extent thereof. — 


Src. 39. The will should state (1). name, age, mee vis tm of 


a dence, and tribe of the Indian; (2) names, ages, tribe, aa eee 
> and: relationship of the devisees; (3) the specific descrip: a 

. tion of the trust. or restricted lands which the testator = 
is: attempting to. dispose of: shall be so- made that. i ae 


same can be identified ; (4) the name of the person to ns eee 


; . whom such trust or restricted land was allotted, if Imown, = . mee 
3/08 the legal description. or other information tending TO ee 


ee ‘a identify the same; (5) in case of. personal property’ ee ee nn 


od description of the property bequeathed: which will en-  . _ 


able the Indian Office to identify it; (6) and signed Ob) au Seu oe 
the end thereof by the maker in his: own. handwriting, es. a 
if he can. write, otherwise by. thumb print. (preferably) | Ce ee 
or by mark, and in all cases. to be witnessed by twoor 
more adult witnessés who can write. No alleged - nun-? 62. 
cupative or oral will shall be recognized or-considered, 
nor will any rights of, an L executor: be extended to. trust essa 
property, Ce 
Before tranainiising Cie case 16. the. Waskiantgr oftca, aa 
the examiner shall identify: all tracts of land ‘mentioned: fe 
in the will if any question - as to the identity thereof. - eat 
_ might arise and shall indicate the legal description. of en 
the various tracts in his report, form 5- Sl (nh eat ee ee De 
Src. 40. The above form: prescribed for i Taust Form must be 


used when prac-. 


be adhered to strictly, except: when the will is filed with. Se on, ok 


the examiner or other officer after the death of the testa- . 
‘tor, or 1s made under circumstances which. make it. im: | 


a ‘practicable to use the prescribed form, as in cases of: eile ee 
extreme sickness or when, delay would defeat the pur-- oS 
pose of. the maker. Examiners must’ endeavor in all He A eiigt ee 
cases where practicable. to insist and ‘see that the regu a eo 
fo lar form of will is followed: - See at ae ee 
When wills are drafted for restricted ‘eas by ot ee 

vey 2 intendents or other Government. employees, it ig desire 2° < te e Ce 
able: that. the. form. prescribed: by the State laws be: fol- : Hate oa 

on lowed. as nearly as. possible: This: would apply to the a? 

- number of. witnesses, attestations, etc. It should be un- 

__ . derstood, however, that failure of the Indians to conform 


2 to the State laws i in this respect does not invalidate the | = 


a : will. In passing. on the wills of deceased Indians, as to. os 


| approval . or disapproval, this Department is not. bound . aoe 


7 on by the laws of the State having jurisdiction over the = a ec 
- estate. of decedent. © ‘However, upon Spee of a will oe ee 


08 age 


will; 


a. Tished. 


: : s eS Sa Department, in. construitig the? same or in 1 linterna es ; 7 

«ing the terms, will follow the laws of the State where- ae 

Sa ore “ever: applicable. re | 3 

= - Report to ace 
~ company wills: 

m chen, Office, 


"DECISIONS. OF. THE DEPARTMENT oF THE INTERIOR Veh. — 


Src. 41. The. examiner, superintendent, or. ies officer, 


before: ‘subrnitting a. will, shall inquire: fully into the > 
— mental. competency of thie, Indian; ‘the: circumstances. at- ae 
tending the: execution of the will; the influences which =~ 
. induced its execution; “and. the names. of those. entitled se 


~ ‘to .share: in: the. petal under the State law of. descent. : 


oe _ And. when the distribution proposed. by the will is con- — ok 
7 trary. to the. laws: of the State in which the testator res 


nc sides, cand. the. estate is disposed of in whole or in part: — 


. to a. person or persons who would. not: otherwise inherit, . os oS. 
; the best. available evidence should. be obtained | as. to. ihe oe 
| “reasons” for. such-, action. ot, the: testator 1s living, His 2 Py 


~ own. affidavit. as to the reasons for disinheriting the nat- — 


_ ‘ural o or lawful heirs should be obtained. ‘The competency he, he 
of all devisees and legatees: 0: manage.their- own:. affairs~ Paes 
~. should: be investigated, and note should be made-if anys oe 

eo beneficiary under. the willis a person. not of Indian blood.: ioe Be 
_.. The examiner or superintendent in submitting the will 
of a deceased Indian should make a. specific recommenda- ae: 
--) tlon as to whether the will should. be approved: or. " dis- Po ae 

approved by the Secretary. . - 


Validity of. 


rags estab- 


Suc. 42. No will.executed in eit ote thie i oe = 


, Act of February 14, 1918, shall be valid or have. any force | : e 


| ee effect. so far as it relates to property under the con-— 


trol of the United States, unless and until it shall have 
been approved by the Secretary. of the Interior, whomay = 
"approve or disapprove the will after a due and proper. 
cee hearing to determine the. heirs to the estate of. the testa- - 
tor or testatrix shall have been held, required. notice of =» = 
a such hearing first) having been. given ty all persons. jnters 
ested, including the presumptive. legal heirs, so far as 


ee “they may be ascertained, and at. which. hearing the cir-. 


~~ cumstances: attendant upon the execution of said will | = 


shall have been fully shown by proper and credible testi-. 


as mony, and after the legal heir or heirs have had ample = 


ne ; | opportunity. to object. to the. will and. its: approval. ‘The 
_. examiner must procure the: testimony of attesting wit- - 


. nesses to the-will or explain the absence of such: testi- a 


: | a “mony... “When such: witnesses are not. available, their sig= ee 
-.. natures or thumb marks, if possible, must be identified. — 
_ Ys The. Commissioner. of Indian Affairs or the Secretary: of | 


a the: Interior may. peers additional information to be a 
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as peal if it is deemed necessary to the proper determi-. 


Shee nation of the case.. 


. Src. 48. ‘Hereafter: iow: on. fville. will Hot be. iad Practice of 


‘submitting . wills 7a 


c ‘nti after the death of the: testator, and where a will before death oe eo ee 


the maker. 


has been executed and filed with the superintendent dure 
Ang the lifetime of the testator, the same should be sent — oy te 
Vo the Indian Office, which ollice, wall ee upon the form” pea 


ah instructions to hold: same until thes death of the Pa 
--allottee, when the will should be resubmitted for. con- bel Cede 
a ne ‘sideration unless, the. Indian in the meantime should exe- ne ee 

eee cute another will or otherwise. revoke 1t. | 


_ Src. 44,..In- the. case. of Be will: to which, the. ee 


. Attesting wit, 
in witnesses have made affidavits. at. the time the will: was nesses. 


executed, or prior. to the hearing, if there is no con- ee 


test, the. examiner may, in his: discretion, ‘dispense with 4 ; ye gee 
their presence... ‘However, in.all cases. in which any con- ie 
test develops, it is. imperative. that the. attesting wit- 


_ esses appear. at the Heseine, or. their: absence. be aati - a oe 
factorily explained. . : Sones 

| Every Government. aus who. ‘shall: ee inor 
Affidavits of 

supervise the: making ofa. will, must: secure from the testator. 


testator an. affidavit. setting forth;. among other matters. OS ay 


oan may bequeath” his: ‘personal ‘property, save shares ima 


his relationship to the devisees arid’ whether or not they See 

- are members of the. tribe. having. jurisdiction. over the eae oe 
- lands devised. When. possible, the. affidavit. should also. 

- contain. testator’ s reasons for making such devises, par- = i 
ticularly when the immediate relatives are given littleor =. 
nothing. When Imown, the devisees'should be given = —™” 


at their respective relationship and designated by tribe mat : ce Cee 
ce allotment number, | fe 


Sxc. 45. In. the preparation of a. will, Governmane. em- Beas 


wy _ ployees must keep 3 in mind, in addition to other matters, Ss, ce ee 
ea ee following important. details= es 


1. Under’ the. Indian Reorganization Reve an agin ie eae 


vises may be ne 


tribal corporation, to whomever he desires. His real™* 9 
property and. shares in a tribal corporation. may be. given | - ve Sos 
~.. only to his’ heirs, to members of the tribe having eee 2 oe 


3 ee ‘diction. over the ‘property; or to. the. tribe. or. tribal 
im corporation, | 


Po whom de- eee 


Ce Whenever P ossible the interpreter at thie: ne of Interpreters, 2 ee Se 
| a will should be a disinterested person, ‘and the testator 


ie should be fully informed of all the property he ca Fully intan i oe ie 


testator. eee ose ea Se 


e Sess, as s shown. by | the. agency records. | 
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8s Restduary e. 
- ee fay = 


-B, “After ihe making of ee Gaviied. and boone i 
a care should be taken to provide. for the. disposition of the 


ne ; : “residue. ‘The regular’ form of will supplied contains a — 
ae residuary clause, and should | ay be used whenever 
ae pede ane . 


No wills to be 
. executed in. 
/ . blank,» | a 


A. No will shall be eens in: ial “The. addition 


ee “of: descriptions of property or names of devisees after 
~~ the will is signed by the testator is not. permitted. ‘The 


: witnesses must ‘sigh at the time same is signed by the 
testator. The will must be complete when it leaves the 
~~ testator’s. pone: and additions thereafter will invali- 


woke date it. 


~~” Fees for. ap-. 
‘Proval of wills. 


3 2 Excepted tribes. 


Seo. 46, For fone to ste. oud for oe apptoval of wile! | 


~ see section 36 of these regulations, substituting the word — 


“beneficiary ” : or" “beneficiaries * ‘i for’ ” heir” or “ “heirs a : 


thereon. 


‘Suc. 47, These. regulations shall not a. to. tha: ave 


4 Civilized Tribes nor: Osage Nation in Oklahoma; nor : 
~~ shall they. apply. to any tribe organized under section 
16 of the Act of June 18, 1934, insofar as: the constitution, i Hare 


bylaws, or charter of such tribe may be inconsistent with. : 
eas Ay, of the aieaiiee J regulations. | a 


J OHN Corairmr, Commissioner. 

_ Approved: 7 3 
ee L. eres epee Te ae 

| Assistant Seoretary. ; * ay ae Gm: 





‘OIL SHALE WITHDRAWAL “MODIFIED TO ALLOW soDIUM 


PROSPECTING PERMITS AND LEASES 
| [Cirenlaz No. 1220 modified] Pt, ao ee 


| Deparracenr: oF THE Iwrenron, re é 
Viens | GENERAL Lanp Orrice, | 
_ Washington, D. @s J une oo 1935. 


Raerérens: ‘one: Gra a OFFICES: 
‘By Executive Order (No. 7088) of May 18, 1935, ‘Executive Orde 


(No. 5327). 


of April 15, 1930, withdrawing eortain lands for purposes 


” of investigation, examination, and classification, was modified to the — 


| : "extent of authorizing the Secretary of the Interior. to issue sodium 
_... permits and leases under the General Leasing Act of February Die i 


| 1920 (41 Stat. 437), as amended by the Act of December 11, 1928 (45 -_ 


ee Stat aces for and of any of the e lands withdrawn pie ae aie 


rae Bie, : "DECISIONS | OF THE DEPARTMENT OF THE INTERIOR ; 281 i 


- Cireular No. 1220 of June 9, 1980 (63 I. D. 127), is “aus oe ee 


| a oe modified to conform to the later Executive order and you.are’ author- Soe e i, 
“ized to accept applications. for sodium. prospecting. permits and leases ee 


| - for lands. withdrawn..under Executive Order No, 5327. ae 
You will make appropiate notations, on your records, concerning | epee 
<3 ‘the modification... nee | ST et 


| Approved: 


7. A. ae ee 
| First Assistant Secretary. 


Frep W. J OHNSON, Conaemongl. ae 


"PUBLIC LAND WITHDRAWAL AMENDMENT OF EXECUTIVE VE | 


ORDER: OF MAY 20, 1985 
"Insrrvcrions ee 
[Circular No. 1967 } 


Depart OF THE Ivrertor, a 
as ~Gunerat LAND Orrice, 


2 ae ea Washington, D. C., Fume 8, are $a eon 
Reorspens, Dae Srarzs Lanp OFFIces. IN. ‘Anton; CanirorNia, oo. 
. Cororapo, - Tpano, MontTANa, Nevapa, cNew: Mexico, “Norra, foe 


Daxora,, Orrcon, ‘Soura Darora; ‘Uran, WYOMING: 


i - Sprcrar Acents tn Cuarce, Diviston oF INVESTIGATIONS : ee 
Executive Order No. 6910, of November 26, 1934, provides in 1 part ea a 


ae is ordered that all of the vacant, unreserved, and unappropriated public Jand. eee 


in the States of Arizona, California, Colorado, Idaho, Montana,. Nevada, New 


“Mexico, North Dakota, Oregon, South Dakota, Utah, and Wyoming be, and Mee oa a 
hereby is, temporarily withdrawn from settlement, location, sale, or. entry, and. . 
; reserved for. classification, and pending determination of: the: most ‘useful pur- ee ei 
. pose. to which such Jand, may be put in consideration . of. the: provisions. Of said. fact 


oa act. of J une 28, 1934, and for conservation and development of natural resources. 7 a 


Doubt having arisen as to whether said Executive order applies to 3 


a lands reserved or otherwise appropriated at the date of its issuance _ ae —_ 
os and subsequently released from. such reservation: or appropriation, eae ene 


‘the President, by. Executive Order No. 7048, of May. 20,. 1935, a : 


amended: said. order: of November 26, 1934, so as. (1) to make It Peles 


2 plicable +0- all lands’ within the Cintes mentioned therein upon the De _ 
cancelation or. release of prior entries, selections,-or claims, or-upon 


__ the revocation of prior withdrawals unless expressly otherwise pro-  _ - 


ae vided. i in the order of revocation; and (2) to. authorize the Secretary — i, oe | 


_ of the Interior, in. his discretion and in harmony with the purposes a 


(of th oo said Act of ae une 28, 1984, to eee title to base pas in nex : 


eae 282 “DECISIONS oF THE DEPARTMENT oF TEE INTERIOR | “Lol - 


—f a icone for other lands subject t to > stich ‘exchange under the: terms ot Lae ; 


Z “ the | said act. a hia 
- Therefore, ‘the: Executive inden of Noveiibes 26, 1934, ‘applet a - 


= “gi lands in the States mentioned therein. released subsequent: to that ~ | 2m 
date from a prior entry,: ‘selection, claim, or’ ‘withdrawal, unless the Sage 3 


oe ~ revocation. of the withdrawal expressly provides othearwise,: Pee 
Executive order of May: 20, 1935, also permits the exchange: of +3 


as é -Tands under the: promronai’ of section 8: of said Act of June 28, 1934. ee 


Freep W. J OHNSON;, Or omméssioner. 


| Approved: 
oT. A. Waiiimis). es 
First Assistant ‘Seoretary. ne 





: ALLoninENTS OF ost LANDS IN ALASKA TO INDIANS aD 
_ ESKIMOS © | 


| -[Cireular No, 1859] 


Department OF THE Lyrertor, 

} Genera, Lanp Orrice, 

oat : 7 Washington, D, G., J une 28; 1935. 

REGISTER, “Andeouaen, ALASKA}. 

Rucrsrers AND RECEIVERS, F'AIRBANKS AND Noite: ek: - ee 
1. Provision for allotment—The Act of May 17, 1906 (84 Stat. : 

197), authorizes the Secretary of the Interior to. allot not to exceed. 


...160-acres of nonmineral land in Alaska to certain Indians or Eskimos . 


| of full or mixed blood, who reside in and are natives of the Territory. | 
2. Ewecution. and fling of application—aAn application for allot-. 
ment. must’ be made on form 4021. The application must be sworn 


“2 £O: by the applicant. and corroborated by the affidavits of two persons. 


having knowledge of the facts, who may be. Indians or Eskimos. Tt. 


- may be executed before the proper. Register or. “Receiver, or: any 


officer having a seal-and authority to administer oaths. If the ap- 
plicant, 3 is unable to write his name, his. thumb print should be at- 


ae tached .to the application. in preference to his: signature, by mark, | 


_ and the thumb print should be witnessed. by two: pene ‘The a > = 


i - plication must: be filed in the proper district land office. - ee 
Sy, Desoription of land in. application. Tf surveyed, the iad et Se eee 


a be described In the application according to. legal. subdivisions. of 
| the: public land. surveys. It unsurveyed, it must: be. described as 
- accurately. as ‘possible by metes and bounds and. natural objects, and 
. its position. with. reference to. rivers, creeks, mountains or mountain 
aaa peaks, towns, or other prominent topographic. points or. natural ob- 
3) oS or monuments, perving: the distance. and directions | with ref- me a 
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: erence to | any ~iell-lehiown trail’ to'a town: or mining camp, or to. oe ~~ 
ay “Fiver or mountain appearing on the map of Alaska. =. | ee ge 
4, Mar hing on ground and notice of claim. ~The: spplicatit. eae pipe 


_ plainly indicate on. the ground the corners of the land claimed by ae es 
setting substantial posts or heaping’ up ‘mounds. of stones. at @ach 2 
a _ corner. | Notice. of the: application should be. posted. on. the land, oe re 
_. . describing the tract applied for in the terms employed in the applica- 0 
eee tion, and a copy. of such. notice ‘should. accompany. the. application. ees 


Tour Oe, Showing required in application. —The. application, giving: the 3) : 
ee name and address of the. applicant, rust: show. that the applicant re ee 


. > an Indian. or ‘Eskimo. of full or mixed. blood, who resides in and is bs : : : ie 
native of the Territory; whether the applicant is. married or nplee 


whether the applicant is 21 years of age or over; the facts constitut-- ae : 


us ing applicant the head of a, family, if applicant is under 21 years of © Pe ed 


age, or ig. a married woman; that the. applicant: has not. theretofore : 


- made application | for allotment under the Act of May 17, 1906, if such 


is the case; and that, the land applied for is not reserved: by. authority a 
Pe of. Congress or embraced i in any’ reservation made: by. Executive order 


or proclamation of. the President. ‘Tf the land has been. occupied by. 7 
- the applicant the application. should show when the residence com- . 
menced and the extent to which it has been maintained. Re 


6. ¥ onméneral - ofidavit. —The . ‘applicant — must “furnish : a | “non- re . 


‘mineral affidavit: on the prescribed. form, which is printed as a part a 
of form 4-021. This affidavit: must be made ‘on aoa knowledge a“ 
--and not on information and belief. - | ss 
a, Allotments in national Jorvate — Alfotinents will: ‘not: bé ‘made: 


‘in. national forests unless founded on occupancy of the. land prior to. oe 
the establishment of the ‘particular forest, except as authorized by lass 


: : padighiven an. Saliseaene to. be: ar to's an ane ie is ee = 


living. on, or has made improvements on the land included within a - i. 7 
: national forest, and. for whose tribe no reservation. has been made, bi — as 
2 - provided the Secretary of Agriculture shall certify that the gad a 


applied for is more valuable for agricultural or grazing purposes than 


o for the timber thereon. An application: under said section 31. should | oe 


be made on form 5-149, and should contain a reference to the Act of _ 


os “May 17, 1906. 


Bo Shore space —An Tadian’ allotinent3 may. not’ en more a fee cde 


Ps. 160° rods. along. the shore of any navigable water, and along such ea 


; aa water a space of 80 rods is reserved between claims. The shore-space — 


aoe reserve extends 80 rods. from. the shore line. “However, under the ok cs ‘ 
Act of June 5, 1920 — (41. Stat. 1059), the. shore space restriction or 


ao "reservation 1 -mMay be waived 3 in the discretion of the Secretary. of f the | oe 2 atl 


- Taterior. 
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9: atin on nv appliciciton. by Register <The’ Register sal pee ere 


ae eee for allotments in accordance with: instructions: in para- | 


a *, _graphs 8 to 7, inclusive, of. Circular No. 616. of. August 9, 1918 (46. : 
ve daD, 513), and note same on the semi-monthly returns. : ‘He will care- - 


a fully - examine each: application, and if he finds it complete in. all — 


a ~ respects, and no. objection i js shown by: his records, he will. allow it 
and will advise the aa of t the. allowance by special: letter, read- | 


ing. substantially. as follows: 





Your application. under the Act. of: May. IT; 1906 (34 ‘Stat. 191), No. - | , 
6) sro ea eae has been: eae of record in. this « office and 1 forwarded ; 


ve to. the General. Land. Office. . 


This action. segregates the. land from. he pupite domains and no. poiner ‘appli- 
cation, can be allowed therefor, OF settlement tights, attach, “Suring, the. life 


of this application. 


Tt the application j is ‘inebinplete.< or in Sonhiee ae any cease. ap- : 
plication. or claim of record, the. Register. will take such: action as — 


ae ae facts may. warrant. The application, upon. allowance,. will. “ope : 


+ ee ae erate as a segregation of the land. Any. application subsequently in 


= “2 presented which. conflicts. therewith in whole Orin part, should be a - : 
rejected, as to the part in conflict, subject to. appeal, unless’ rights. ae 


i. superior to those. of the’ Indian or Eskimo claimant. are asserted — _ 


~~ under the conflicting application, in which case the Register and | ay 


Ps Receiver will transmit the records in both cases to the General Land — 


7 ae Office. with, appropriate recommendations, with the semi-monthly rae 


returns, | 


10. Preparation. of papers and fees .—The epieter and Teesivce - - 


; a will assist applicants in the preparation of their papers as far-as : 
fag possible, and. as the Act of May 17, 1906, does. not make any es. ; 


8 for the collection of fees, none will be charged. | poe Os 
lL. Officers to be advised by Register and other actions required. — 


a ae The Register will send a copy of the notice of allowance to the Clerk PM se 


ae eet Charge of the Branch office of the Division of. Investigations at 
aan Anchorage, to the Director of Education of the Indian Service-in 


- Alaska, and to the District Cadastral Engineer of the Public Survey 
Office in Alaska, and will advise each of them that if any objection 
to the application i is known when the notice of allowance is received, — 
or if any objection to the application is found at. any time prior to 
the completion or rejection thereof, the facts should be reported. to 
> the Register. Tf the said officer receives .a. report. showing objec-— 


; _ tions, he will transmit it to the Gener al Land Office _ special. letter a 


with | appropriate recommendations. 


Where an application subsequent . to. es Sie is ‘siienided, or | a 


Ee i rejected i in whole or in part, the officers mentioned should. be advised oy 


be a . ro, the or eerter of such action. a 
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“The District Cadastral: Engineer should note: the’ allowaries: of ‘the: Br 


: ;  applioation: in the book: kept by him for that purpose, and. where _ : : ? 
- practicable: he -will: note’ in pencil the location of the land on-the 


- district sheets of his office, the notation to remain until stich time as ae 


os : ay may be ordered. or until the application, has: been: ‘rejected. 


‘12. Indian claims and adjustment to survey.—If in surveying any ee eas, 


oe township it is found that lands therein are occupied orclaimed, or 

a have been applied for. by. Indians | or Eskimos, the District Cadastral - a rey 
ee Engineer will advise the Register as to such claims. If, when the =~ 

plat of survey is filed, it is found that any Indian or ‘Eskimo: occu: Cee 
se pants. or claimants in the: township. have. not filed applications for: Mee. 


Le allotments} the. Register will advise such occupants or claimants’ of — 


— their right to file such’ applications. Where. application has: been — _ ; 
filed, the Register will. send notice to the applicant by- registered eer 


mails requiring him. to. adjust: his: claim’ ‘to the, survey’ within. 90 


days from. receipt: of. notice, and cwill advise him: that. if: the adjust- ae 
~ ment ‘ig not made or an appeal: filed within the time allowed, the 


claim will be adjusted by the Register. “If no action is taken: by 
the claimant, the ‘Register. will make: the. adj ustment. ‘The claim 
may not embrace more than 160 ‘acres, and if possible it should be 


adjusted so as ‘to embrace all subdivisions which. have been used and. | 


occupied by the Indian or Eskimo, and which contain his: ‘improve-_ 
ments. A copy of each notice ‘to an Indian claimant: will be sent. 
by the. Register to the ‘Director of. Education of the Indian. Service 
in Alaska, and ‘where. adjustment: to survey is- ‘required, such copy | 


will be sent by registered mail. In each-case the Register. will make .0. 
ee report’ to: the General Land Office ‘by. special letter, showing: ‘the gee 


action. taken, 


18. Proof. rognirel before. piesa of. application By: ee on: 


Of the Interior.—An allotment applcation. will not be submitted by — 


ooo the. General Land Office to the: Secretary of the Interior for approval — ; 

~~ until: the applicant, has madé satisfactory’ proof of five years’ use. 
and occupancy of the land as-an allotment. Such proof. must be 
_. made in triplicate, in. affidavit form, corroborated. by the affidavits 


| - _ of two persons having knowledge « of the facts, and it should be filed ~— 
ny the district land office. It may. be sworn to before any officer: hay- Sone ae “2s 
| ing: a seal. and authority, to administer oaths. - ~The showing of. five a 


a years’ use and. occupancy may be submitted with the application for. 


- - allotment if the applicant has then used or occupied the land for o . : “ 
2 _ five years, or, at any time after the filing of the application when oe. 


= ‘the required. showing ¢ can be made. The proof should give the: name S es 


= : a of the applicant, identify. the application on which it:is based, and ae oe aon 
ae _ appropriately describe the land involved. It should’ “show: the? 
periods each year applicant has resided on the land; the amount: OFS fe 8 - 


a : the jand cultivated each year to garden. « or other crops; the amount eee 
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or gf crops. harvested: ‘Mech year; the. nee nora nae: of. domestic Pte ic 2 
~ . animals kept. on the land. by the: applicant: and the years they were 
ete kept. there; the character and value of. the improvements made by 


the applicant and when they. were made, and the use, if any, to:which, 


_ : - ; the land has: been | put. for fishing or. trapping. The. proof. will be. + . 
: suspended by. the Register pending the receipt of. the reports here-_ gees 


 inafter mentioned. | “The duplicate. copy. of the proof will be sent by. oe 


a _ the Register to-the Clerk i in Charge of the: Branch Office of the Divi-- : [ 
sion of Investigations at. Anchorage, and the triplicate: Copy. to the ae 


oe - a Director of Education of the Indian Service in Alaska. : oe 
. 14. Reports to be obtained by Register —The Register will request ee 


ie : = ce Division of. Investigations and: the Director. of Education co 
-.. the Indian Service 3 in Alaska to make report as to the bona, fides OF eh 
--. the. claim and. as to the occupation and improvement. of the land ceeec 


- by the applicant. ‘The report of. the Division of. Investigations a 


os | - should also show ‘whether. the land applied for 3 isnonmineral in char- ° 
es acter, whether it is. within an area which is: reserved because of hot 


toe Or. medicinal springs ; whether the land is. reserved for any.purpose. = 
ors oceupied « or claimed adversely to.the Indian or Eskimo; whether. 


oh oO the. land extends more than 160. rods. along the shore of any navi- . 
-  " gable water, and the facts as to. the: ‘use, occupation and. improvement, wes 
of the: Jand. by. the Indian | or ‘Eskimo. If the land is affected by. ~ 
us shore space or. restriction, sufficient, facts should be set forth to show ee 


ee "whether the reservation or restriction should be waived. oar 
15. Action by Register: on proof: When the above mennoned: re- i 


ae ports have: been ‘received,’ the Register will consider the proof in | 
--. gomnection’ therewith, will attach. to. the proof his. recommendation apes 
as to whether it should be accepted or rejected, and will transmit all aa 
papers. in the case to the: General Land. One with the semi-monthly ee 


7 returns. . 


16. vies by Ged hae Ofice.o on caroo _tt ihe Commeese * eo 


’ . oof the General Land Office on examination ‘of the proof, and the - , - 
reports thereon is satisfied that the applicant has used or occupied. 


| the land applied for in good faith for five years as an allotment, — 
fowl. i 2 and no objection appears, he will recommend, to. the age of the Eas 
Se ere Interior that the. allotment be approved... | : ; 


ae pat applied’ ae has ‘not gerne airveyed,’ a "special: survey of thie se Bo Re 
claim will. be ordered, except in.cases wheré it is planned’ to extend 


_ the. public. Jand. surveys over the land within: two years ‘following. ae : 


Tn the event last. mentioned, action. will. be suspended pending the * | 


~ extension. of the public land : surveys over the land, after which the 


oo applicant. will be eiheasaas to ee his. + application thereto, oe ae 


eae hereinabove indicated. ee 
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niet the: appeal by't ie ‘Sacretary’ of ie aoe he an tee ke 
ment for.. surveyed : Jand,.or. upon. the adjustment. of an approved 


7 S allotment toa: survey madé subsequent. to. the approval. of the allot- ~ ne 


Lae ~mnent, a certificate. will be. issued by’ the. Commissioner: OF the. Gen- a oe a 
- eral Land: ‘Office’ showing. t that ‘the: Jand has been | | allotted to DORE a 


| _Andian: or. Eskimo. 


re ae Certificate of. allotinené: —The certificsite: Of allotmertt’ will: ‘be ee 
ear oe In’ duplicate: on form 4-203. The certificate. will show the. ee i 
aie - name and address of: the applicant. and the date. of the approval of. ae ee 
“-. the: application. by the Secretary of the. ‘Interior; it will give | a ek a - 
 e description of the land which: has been allotted, and it: will recite». = 

_ that the land:shall be deemed the homestead ‘of ‘the allottee and. his aA 
~ heirs in. perpetuity and. that it shall. be inalienable and nontaxable — 7 


| until otherwise provided. by Congress. 


The original certificate ,will be sent by. the General tana Office - aoe 


the district, land office for delivery to the claimant. The duplicate | 
- will be retained in the General Land. Office with the record of the: 
case as a. part thereof. The. General Land Office. will advise the 
Commissioner of. Indian Affairs of the issuance of the certificate - 
~ and. will instruct the Register to advise the Director of Education 
for the Indian Service in Alaska that the certificate has been issued. 
18. Land occupied by Indians or E'skimos.—Lands occupied by 
, Indians or Eskimos in good faith are not, subject to eDtny, or Appro- 
ie priation by. others... | oe : oa 
. of ‘Fanp W.d ees Comiviésitonas: is 
Ra : re VA eee 
TT. A. Wanters, 
| Pars Assistant Seoretary. 


- THE SHALE ‘OIL COMPANY ; 
me "Decided Tune 2h. 1985, 


| Mintne “Chat —Varanrry—Cancetamion—AUTHONTE, “Or. ee OF THE 3 
- Dyrertor. | ee ae oe | 


‘The. ‘Secretary of. te “Tritesior: has authority 0: determine ‘that. a a'mining ~ ie ft ane 


o_ ‘claim. is invalid for. Jack of discovery, for. ar aud, or other defect, or that it can 

Bo is subject. to: cancelation. for abandonment. ee re. e fog Je 

Mine: CLamm—Or ‘SHALE ‘Lanps—AssessMenr Worx —Deravta—Wato May 2. 
| CHALLENGE Fortine ‘DEFAULT. ey Oe Pe | a. —_ 


a: Under section 2304 of the Revised statites, a, ” @efault’ in perforitiancs ‘ote ee 

~ annual work ona mining ‘claim renders it ‘subject: to relocation by: another. ~ igo 
claimant, but does not affect the locator’s. right as between. him‘and‘ fhe Os 
‘United States, and: he is ‘entitled: to preserve his claim “by: resumption Of aneeee 


& ss work: after default. and before such relocation. 
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Mone CLAIM—GENERAL Litastne AorExGeprine CLAUSE 1 IN: Seovion: 31. 


~The’ excepting clause’ in section 87 of the General Leasing ‘Act; saving exist- 


= ‘ing valid claims “thereafter maintained ‘in compliance with. the laws under *e 


* which. initiated, ‘which’ claims maybe perfected under. such. laws,” held ‘to cs 


. breclude the: United States from declaring a forfeiture of‘ a solning’ claim, a ve 


otherwise. valid, for. default in pe cunanee of assessment work, oe _ 


sas aan re DEcISstons aND REGULATIONS. OVERRULED. i See eis ae 
The: decisions: and regulations of the Land Department, ‘in- 80 fat as in.con- 


flict with the decision herein, overruled.* me de ee 


adeed First Assistant Secretary: BRS Ge oh ee 
| December 80; 1929, the Shale Oil. -Odingiang’ ‘filed  spplication a 


“ Denver 042552, for. patent to Hydrocarbon Nos. 57, 58, 59, 60; 6LA, © | 


62, 64, 66, 67, 68, 69, 70, 71, 72, 92, 98, and 121, oil shale! placers in - 
co Th b Ss, R. 99. W., 6th P. M. Adverse proceedings were directed 
ae against these: claus: charges, in in substance, being brought that annual 


- assessment work to. ‘the value of $100 was not performed upon: each 
or any one of the claims for the | year. ending July 1, 1929, and that — 


- work had not’ since been resumed. Thereafter, additional’ charges 


were brought. alleging like failure to do assessment: work for ue : 
years ending July 1, 1930, and J uly 1, 1931. ood 

In the applicant’s ce responses. to i chante the’ juris- 
diction of the Department to prefer the charges was questioned 
and the truth thereof denied. A. hearing. was held in the ‘proceed- 
-. ings onthe issues presented by the charges, and upon the evidence 
- adduced thereat, the Commissioner of the General Land Office, by 
decision of January 4, 1934, found that for the ascessment year 
| ending July 1, 1930, but $1, 200 worth of work and improvements, 
- as common or group development. work, had been. performed for the 
benefit of 17 claims involved. He, ‘therefore, held the work suffi- | 
cient for 12 of the claims, specifying them, and: rejected the applica- | 
tion as to. Hydrocarbon. Nos. 66, 68,-70, 7 1, and 72, and held that — 


_ 2 such claims were void, subject. to the: right of appeal ‘ ‘and to its : | 
— » (the applicant’s s) right to select. other. claims in lieu of these last 


coat; named above, which it desires eliminated from the mineral applica- Ri” 


- tion and held null and void.” S 
. oo Phe Commissioner overruled the contention. of the aepleaait that 7s 
he was without authority to challenge the validity. of the claims on | 

4 ~ account. of the. failure to perform the annual assessment. work, and 


5, held that such authority exists where such challenge was” apade: ee 


wa prior to the resumption of work, and that upon proof of the failure 


a te do the work, the Department: had authority to eject, the appli: ” 


| ores include: “Virginia: Colorado. Deveiopment' Corporation (53, Le a 666), Branes: 


| D. Weaver (4. 175, a) The: Federal Shate Oil Company Ua. Pe ; instructions of ep os 


ne. June 47, 1930 da. (181). 


- 
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B aa al ete @ “eodetie of the ‘aim. or claims ‘upon ah ae 
a = for which the required work had-not been done. 7 


4 maintaining the authority of the Land Shaparicnaiié to chatisnigo: - 
i the validity. of an oil shale placer: claim on account of the nonper- 


formance of assessment . work prior to resumption of work and _ 


declare: it. void where the failure was established, the Commissioner * _o 


: - followed previous rulings: of the Department where such authority — | 
-. was upheld -in cases. presenting” the same question. See Francis D. 


4 Weaver (58 I. D. 175, 179); The Federal Shale Od Company (53 | 


PTD: 213); Virginia- Colorado Development Company (58 I. D. 666) ; -, a 


7 - Thetractions: of June 17, 1930, relating to. Government. proceedings - ve 


against oil shale. claims: for default ; in assessment work (58 I. . 181). e 


The Shale Oil Company. pppewed from. the decision, assigning, : ae 


among other grounds, that: 


First: Said decision is: contrary to the ae in this’ an Uh 5: ee 

~ (a) That the Land. Department | is without jurisdiction dnd: ‘without. ior: 
ity” under the. law, to question. a ea claim 1 owner's failure to pelo ASSESS- 
ment work. for any year... : : : a 

(Bb) That: there is no authority in 1 law. or r legal ‘precedent: for’ the. United States | 
. tobe or become a contestant with respect. to any. failure to do Y annual work upon 
‘any kind or class. of mining claims. ant ee oe ees ee . 

yp The - ‘defendant: company having applied: for ‘patent. a tees laine. con- 
tested by the Government, and every step having: been. taken, except. the pay- 
ment of the purchase: price, the Government has no authority and. no jurisdiction _ 
‘to pass. upon or try any question, except: the ‘sufficiency and validity of dis-. 
-. covery, patent expenditures, and: the regularity of the. patent proceedings, and — 


if these are found. to. be. correct and proper, the’ only additional governmental :2 


function is to. issue patent,. : é Mot 
(g) The Government, ‘represented: iy the: (Soceete ry of the. Interior or Comi- 
“thiseioner OL: the General: Land Office, has. no jurisdiction: over. the subject mat- 


| ter: of this proceeding, has no power or authority | to. challenge. possession Of - . 
claimant. by ‘a notice: of forfeiture, or by aca without: ‘Process of law to ae a 


= Be, defendant of this property. 


os By letter of May 26, 1934, in realy & i. a. a reget for oral sepa z : eae 
« in support of the: appeal, the: Department stated that the question 
: _ whether the Department has. authority to forfeit oil shale placer 


claims by reason of defaults in the performance of assessment. work. 


. has recently been answered in the negative by. the Court of Appeals — Sie f 
of the District of Columbia in the case of Ickes v. Virginia-Colorado ee 
Development Corporation, but that a petition for certiorari had 
been: granted by the Supreme Court, and. agreed to ‘suspend. action ~ ee 
~ onthe appeal 1 in the instant case pending the decision of the Supremier! eg 


Court in the. Virginia-Colorado ll Late Corporation: o case, 
20688-—-35—v0U. 55-—19 | 
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The Seni Celoade Development Cpporntiok: in. easend: ~~ 7 


; - establish its claim for.a patent to certain oil shale placer locations, 


os which. had een denied. by the. ‘Department (53. T; D.. 666). brought oo 
suit in’ the: Supreme Court of-the District: of Columbia to obtain. a 


eee es a mandatory injunction against the Secretary of the Interior, requiring 
_°  -him. to vacate the adverse. proceedings: brought. against. such claims. 
and his, decision declaring them to be void. : The plaintiff obtained = 
"a decree, which ‘was affirmed by the Court of Appeals: (69 F. (2d). 


ers 128), which in turn was affirmed by the Supreme Court. on: June: 3, oe : 
1985 (295, U. 8. 689). | ce 
The ‘Supreme. Court, ‘advebtitig. ta tlie tact: that, nis validity of the mei 


oe Jotations: there involved: was: not- questioned, except. as to failure « — 


to: perform, assessment work, held that plaintiff (The Virginia-Colo- - 


~~ .pado Development Corporation) lost no rights by failure to do the — 


7 assessment work; that failure gave the Government no right of for- | 


feiture; that the plaintiff came. directly -within the exception. .con- 


. tained in Section 37 of the Leasing Act saving existing valid claims. . 


“thereafter maintained in compliance with the laws under which 


initiated, which claims may be perfected: under such laws” ; that the .. 


| challenge to the valid existence of the claims: had: no proper basis; - 
and that the Department’s challenge, its adverse. proceedings, and the 
decision set, forth i in the bill, went ene the eu: conferred by 
law. : 
Tn view of this opinion oF the court, the cee pivcaedings and 
decision of the Commissioner therein in the instant case must be. 
fe held as without authority of law and void. ‘The above-mentioned de- 


> eision of the Department in the Virginia-C olorado Development G or- 


: poration. case and the instructions of June 17, 1930, are hereby. re- 
called and vacated. The above-mentioned. eee in: the cases of 


Francis D..Weaver and Federal Oil Shale Company and; other De- 


‘partmental decisions in conflict with. this decision are hereby over- 

ruled. .The Commissioner’s decision is reversed and the record in 

the case remanded with instructions to reinstate the application and 

entry in toto and dispose of the same unaffected by. the default in 

the performance of assessment labor, and if all else 1 1s ‘found regular, 

age ‘to clearlist the Bppueation for eae | 
| ae "Reversed and remanded. 
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Fe ‘susenson oF ANNUAL ASSESSMENT WORK on. MINING 


_ CLAIMS 


"[Gireular No. 1360), 


| Daranmcnn OF THE a Tavinatiogs Ce a eee 


GENERAL Lanp Once, x 
| Washington, D, @, June #6, 1936. 


a Ruorsmans, Unrrep Srares Lanp Ofrics: 


_ For your information, and in order that § you may sanfora inguirers : 


| -pelative. thereto, your attention is called. to the Act. of June 18, 1935, . ; : | : ais 
(49 Stat. 837), providing for: the suspension of annual assessment  —~ 
work on mining claims s held d by 1 location 1 in . the United States, and | 


: —— as. follows: ee 


a Be tt enacted by tne Senate: ne. ‘House of ‘Renve sentatives “of. the ‘United. 
States of: America, im. ‘Congress: assembled, ‘That. the provision of section 2324 
‘of the Revised Statutes of the United. States, which | requires. on. each mining — 
claim. located,. and until a patent. has been. issued. therefor, not. Jess. than. $100 | 
worth 20f- Jabor: to. be. ‘performed ‘or: improvements. ‘aggregating such. amount to 
be made each. year, be, and. the same. is’ ‘hereby, suspended as to. all. mining 


; claims. in. the. United States during the year beginning at: ‘12. o'clock ‘meridian. : 


July. 5 1984, and eriding at 12, oe clock. meridian: July 1, 4985: Pr ovided, That the. ie 


provisions ‘of this Act-shall not. apply.in the case. of-any claimant not entitled  — 


“to exemption from the payment. of. a: Federal income tax for. the taxable year .. 


1984: Provided further, That every. claimant of any such mining claim, inorder 


to obtain. the ‘penefits of: this Act, shall: file, or: cause tor be filed, in the office 


“where the’ location notice or. certificate is recorded, on. or ‘before. 12. -o’clock 2 


‘meridian, J uly. 1, 1935, a notice. of: his desire to hold said: mining’ daim: under Pe 
‘this Act, which notice shall ‘state that’ the. claimant, or claimants, “were entitled : 
to exemption | from’ the payment of a: Federal | incomé tax. for the taxable ‘year 


1984: And provided further, ‘That: such suspension of assessment’ work shall er 


not: apply. to more than six Iode-mining ‘claims: held by: the same per son, : nor to ' 


more than ' twelve lode-mining claims held ‘by. the same partnership, -associa-. : as . 


te ‘tion, or corporation: And: provided further, ‘That. such: suspension | of assessment 


‘work shall not apply to-more than: six placer-mining claims not to exceed one’ Tae 
eee hundred and twenty: acres (in. all). held by the same person, nor to: more. than ow 


rs twelve placer-mining claims not to exceed two. hundred and forty acres” | (in all) tet ee 
| held by the same partnership, association, or corporation. Beet eee | | 


Attention. is. called to the fact that: this ‘act. “doss: net aco to - ce ee 


ae ere but. applies: only to. claimants in the United. States: who are. 


a exempt from. the payment. of a Federal income tax for the taxable : oh [ : 
.-year~1984, and” who file on or before 12° 0’elock noon July 1,1985, 9 
in. the: office where the location notice or: certificate is recorded, a a. 


notice of their desire.to hold the claims-under.the act. The noticed” 


: _ so filed: should state’ that. they. were-entitled to. exemption from the | ere a 
— payment. of a Federal i income tax for the year: 19840" ee 2 
2 Jt-is to. be observed. that-an individual -whe files ak notice » is. not 2: 


“entitled to exemption, from. performing assessment: work on. ~more. a 


. “of ‘forty. acres. Gin all). 
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than S1x jode. slimes nor on more See six pee dininis: not i ‘exceed 
~ 120 acres (in all) and that a partnership, association, or corporation 


— ois not. entitled to such. exemption. on more than twelve lode claims nor : 
on more than twelve Placer claims not to. exceed two hundred and om 


~, we ate 


Freep W. JomNson, Gorineitonce 
| Approved: — i a 
ae A. ‘Warmina, $. 
 Pevet. Assistant  Seore tary. 


# ABSENCES F FROM HOMESTEAD LANDS on. ACCOUNT or ‘ECONOMIC 
- _ CONDITIONS—ACT OF MAY 22, 1935. | 
-[Cireular 1 No. 1361) ne 2 ae ~ 


“Derarronmve OF THE Inratton,. 
| GENERAL ‘Lanp. OFFICE, a. 
| Washington, D. _ fo 5, 1985. 


| ‘Racrevens, Unirep Srares Law OFFICES: 


- The Act of May 22, 1985. (49 | Stat. 288), ‘eis An Keb ons 
a leave of. absence fo settlers of homestead lands. s during ¢ the Fear, : 
ais is reads as. follows: fae eae } 


“That any ‘homestead settler or entryman who, ‘during: the 2 egleridar’ year “1935, eee 


> a nena find it “necessary, because of economic conditions, to leave his. home- ae 


"stead to seck employment in order to obtain the necessaries of life for himself 


and family or to provide for the education of his children may, upon filing with . 
the ‘register of the district, his” affidavit, supported by. corroborating: affidavits : 
of two. disinterested persons showing the necessity. of such absence, be: excused ; 
; from compliance with the. requirements of the homestead laws. as to- residence, z | 


o cultivation, improvements, expenditures, or payment of purchase money, as the : 
—.. ease may be, during all. or any. part of the. calendar “year. 1935, and said entries” a 
s shall not be open to contest or protest because of’ failure to comply with: such 


=i ‘requir ements during; such absence ; except that the time of. such abselice- shall |. 


ie zi not be deducted from the actual. residence required. by law, but a period equal 


7 to such absence. shall be. added. to the. statutory life. of the. entry: Provided, 


That any entryman holding an unperfected entry on ceded Indian lands may be. Gav 


_ excused. from the . requirements ‘of residence ‘upon. the . conditions| “provided 
herein, but. shall not be entitled to. extension of time for the payment of any — 


: installment. of the. purchase. price of the land except. upon proof. satisfactory ; a 


: to the Secretary of the Interior that the entryman is. acting in “good: faith : 


and is financially unable to make the payments. due, and ‘upon payment of — 
| interest, in advance, at. the rate of 4 per centum per annum on. the principal 


of any. unpaid. purchase price from: the date when such payment or payments a | 


became due to and. inclusive - Of. the date Doe the expiration of. the: Sas of 
relief granted hereunder. | gates ee ay. See oe 


Leaves of absences for ae or r part of he year meritioned. be his? at 


o ve act may be granted thereunder to any homestead settler or entryman oy 
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; . who. ae established ‘ichtal resideried upon the. ands cna eho. Thee : - : 


7 after found it. necessary because of economic conditions to leave his” - ae : | 
- homestead to seek employment in order to obtain food and other ee Bee 
necessaries of life for himself and family or to provide for the — i 


; cation. of his children. 


- The application. for such leave at cae must be filed in the ae 
eA proper district land office and give the name and present address 


: : of the. applicant and be sworn, to by him and corroborated by the ol a oe 
affidavits of at least two witnesses in the land district or county 


= within which the lands claimed under the homestead laws are ‘low ee - 
cated, before - an officer authorized to administer oaths and using Bi eco s. 


7 ~~ seal. It must describe the land by legal subdivisions, section, town-- — aa 
i ship, and range numbers, give the serial number of the entry and 


name of land office and show the date when residence was established 


thereon and how the same was maintained thereafter by giving 


ng the dates of the beginning and ending of all residence periods and. of: 7 ue a 
oo all absence periods, and the character of the improvements and cul- ce 


- tivation. performed by the applicant, It must set forth fully. all: o 
_ the facts on which the claimant bases his right toa leave of absence, me OD oes 
fe what effort was made to raise crops, giving the dates of the plant- 2% Ree 


ing and the kind of crops planted, the purpose of his request for ~ 


; : leave, and the period for which the leave is desired. The address of _ 
the claimant during his absence should also be supphed if possible. ee 
~The act applies to entrymen only if they have established resi-  . ~ 


- dence upon their claims. It also applies to settlers who have not - i 
ie made: entries. If the | latter file application for leave. of absence eae 


_ hereunder, you oil assign them current serial numbers. . If the set- ae 


7 _ tler has theretofore filed notice of his absence under the Act of July wae 


— 8,-1916 (39. Stat. 341) the application under this act will be given: ee 
a the serial number already assigned such notice of absence. — - aus 

-... Relief may not be granted under this act in cases where entrymen ee 
oe not complied with the law sufficiently to enable them to make. 


ick acceptable proof within the statutory period of the entry as extended wae. oe 
- by invoking the provisions of this act. or other relief acts. The 
_— period during which a homesteader is absent from his claim, pur-. Pipe 
one suant to a leave duly eranted under this act, can not be counted as. 


° a part of. the actual residence on the land. required by law, but. an i Ge 


: equivalent period may be added to the statutory life of the entry. - 


If the application for relief under this act is allowed, it will ae — : ae 
_ erate’ asa Stay during the period for which the leave. is granted 
against contest based. upon the charge that. the entryman has failed. ee 


to comply with the law in the matter of residence, cultivation, ims es 


provements, expenditures, or payments of purchase price, prior to nee . 
the filing of the application for leave of eo in the > absence, . ca 


: : fraud j in- procuring the same. 
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ee dhe ieee ada is. satisfactory, you. al promptly: Fo 5 - . 


| he application to this office by special letter with notation of your | 


a. allowance thereof and advise the applicant of your allowance of this — 


a application by ordinary mail. If it-is not satisfactory, you will re- 
ject the application, subject to the usual right of appeal, and all 


| - appeals will be ee aie forwar ded to this ne by epee letters, 


APPLICATION FOR EXTENSION. OF TIME TO MAKE. PAYMENT. OF ANY IN- 
| STALLMENT. OF THE PURCHASE. PRICE ON HOMESTEAD ENTRIES OF CEDED 
INDIAN LANDS, : : ve 


_Entrymen of cated Indian reservation lands desiring relief under ae 
‘this act are not entitled to an. extension of time for the ‘payment of 


_. any installment of the purchase. price of the land, except. upon proof, aes 
ee: satisfactory to the Secretary, of the. Interior, that the entryman is 
s. ere acting in good: faith and 1 is financially unable. to make the payments - rae 
ee aes. and ‘upon. payment. of interest, in. advance, at the rate of 4 per 

—centum ‘per annum on the principal of any” unpaid purchase price “rt 


. s ’ from the. date. such payment. became due to and, inclusive of the ex- . ; a 
4h piration of the period of relief granted. See, 
An. extension’ may. be granted either to ‘this’ 1935 : anniversary ‘of fe 


the: date of os, or to ‘December. al, 1985, at the election « of the, ee 


aa e claimant. e ae 
- Proof as. to 200d" faith and financial inability to pay “the ne pies 
: due must be made. by: affidavit, duly corroborated. by. two witnesses, —— 


; . e or by. other convincing. eviderice. Such proof: must, be submitted to 
Pos the proper district land. office, which i in turn will forward. the. same 
with recommendations to. the Commissioner of the General. Land. - 


: a Office for. his ‘consideration. The interest’ payment. should. be held aes . 
“by you as “unearned money” pending such consideration. If the Soe. 


proof is found sufficient an extension will be granted and you will - 


| ~ be instructed. to. advise. the claimant and to apply t the money to the 


. credit of the proper fund. 


~ Where interest at the rate of 5 per centum, or ihe: rate, nie here- 
tofore been paid and an extension of time for payment granted, the - 
‘interest will not be recomputed at 4 per centum under the Act of 
_ May 22, 1985. Where extensions of time for payment are desired 
beyond ‘December 31, 1985, and where they may be granted under 
existing laws upon the payment of interest in advance at the rate 


of 5 per centum per annum or other rate, interest will be computed © - 


under such laws from December 31, 1986, to the expiration of the . 
| eee of ‘the extension. ae | joes | 
ne ee SE amo W. peed Commissioner. 
| Approved, tome, Aet.toe Weae a ee te he aa 
a AY Wines, : na 
First Assistant st Seeretory. 


oe a a "DECISIONS | oF THE DEPARTMENT | ‘OF THE INTERIOR. 2 e fee 


ALLOTMENT SELECTIONS on THE Fort BELKNAP INDIAN 
| _ RESERVATION 


- Opinion, uy ‘1, 1935 


INDIAN Lanps—Inmenenarani0N or | Srarorms—Arromaent—Tsust Parent or 


“WHEN RieHr ACCRUES. . 


As a general, rule, the courts ‘consider ¢ an. aTndian. allotment : an ‘assignment. “of “ts Re 


the right of occupancy to an. individual Indian, and_ under. allotment. _ 
laws: providing for. patents an. allotment is made when the allottee: ‘becomes. 

te entitled | to @ patent: as’ evidence of: ‘the. allotment and promise. of a fee. ~ 
| title,. and anj allottee may. become. entitled to a patent even before. the 
approval of his allotment. ‘selection. whenever ‘the applicable: allotment’ law 
makes. such approval ‘mandatory. after the showing of cera prescribed: 
conditions and such conditions have, been. shown. ba ct eg 


Inpran LANDs—ALLOTMENT—Worps_ AND. Puasns. 


“The word. “allot” and. ‘its. derivatives, “allottes” and “allotments”, oe eS 4. f a 
shee been. used. in various. statutes, . decisions, and. by. the. Department. of the i 
.. Interior. in both the. broader sense referring to’ the completed process 
: evidenced by. trust patents: and in the narrower and primary sense mean- 


ing the parcelling out and assigning ofa specified. number of acres. of land 


' to- each Indian, and. because. of the variety of allotment laws, a case e under oe 


a” one: is. not. necessarily. applicable to. another. 


Ixpraw. Lanps—AtLormmnt—Ricur ‘TO. Parent AND ADPROVAN, OF. / ATOmcENT— oe 


\ Erect: or LATER LEGISLATION. 


“Where. an act of. Congress directed. ‘allotznent of lands of: an Indian ener a 
Pit vation to. the. Indians therein, and. the task of allotment. selection had: - 
. been. completed put trust patents had not been issued as to some of the _ Ra: 

"selections prior. to the enactment of: the act of June 18, 1934, prohibiting ai | 


aa future allotments, the later legislation does not prohibit the trust patenting | 


ae - of. approved: allotments. nor the approval and ‘patenting. ¢ of allotment selec: poe 


= tions equitably, vested in the allottee. 


INpraw LAaNDs—ALLOTMENT: SELECTIONS —ConsTETeTION. OF | Sraroris.. 


AD act of: Congress (41. Stat. 1855). directed. the Secretary, of ‘the rates 7 i < 
: to prepare a. final roll. of the Indians: of: the Fort Belknap: Reservation and” 


_ allot: ‘the. lands of said reservation pro rata among the Indians So enrolled. ? 
Held, that the Act of June 18, 1934, forbidding further. allotment of lands 
. to Indians. did. not ‘have. application’ t8 the cases of) enrolled: ‘Indians of 
this. reservation’ who. had. selected . allotments ‘prior. to the passage of the 
: later act. but: whose: allotment. selections: were then unpatented without 3 

~ fault on. their part. ee ee 2 ~ rage! 


| Mazcorp, Solicitor: ae — ae he, 


My opinion ‘has aa equesad c on \ the question’ of ahother: nade : e | 
the first section of the Wheeler-Howard. Act (Act.of Jt une 18, 1984 — 


Oe (48, Stat. 984), 25 unpatented : allotment: selections, on the, “Fort, 


: _ Belknap reservation can now be. patented. — a ae 
The: allotments i in question comprise. five. icanane te which. , 


i - : 2 were included . in the schedule of- 1171 Fort. Belknap” allotments s i : ] 
— approved) October 3, 1925, and, 20 allotment. ‘selections, ‘originally. ee 7 
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re. “inchided. in thal ie hat mithheld: Tati enpeeedle “These. 25 : ; | 
a8 allotments were selected. under the Act of March 3, 1921. (41 Stat. eo 
1855), which directed the Secretary. of the Hntetion to prepare a 


~ final- roll. of the. Indians ‘of the Fort Belknap Reservation. and to 
allot. the lands on the’ reservation pro rata among the Indians — 
enrolled, This work was completed except for the 25° allotments — 


- : ~ before described and most of the patents were issued under date of 
a May 24, 1927. It is clear that the failure to complete these allotments 


was. die to no fault of. the Indian allottees. The records of the 


Indian ‘Office. indicate no reason ..why- four of the five approved : | 
‘selections. were not patented. and that the fifth was detained because ~~ 
a supplemental plat was necessary for its proper description, They — 


_ further indicate that the 20 unapproved selections were withheld also. 


pre because of errors in description and because of conflicts with other as 


| selections, making a number of supplemental plats necessary. Shs 


| will be noted that the failure of consummation due to errors in ~ - 


7 description occurred after as well as before approval, and that in no — 


case did approval require passing upon the applicant’s gine tigi . 


ae or other considerations of a discretionary character. 


‘The first section’ of the. Wheeler-Howard::. Act of oe une 1s, , 1984, - 
reads as. follows: 


| ‘That hereafter no land of any ‘Indian yegervation, erence or eee. ‘apart by — 
_ treaty. or. agreement with the Indians, ‘Act. of Congress, Executive order, a . 
; chase, or: otherwise, shall be allotted in severalty to‘any Indian. em 


: The. question presented | is whether the words “no land: = 


3 : tae shall be allotted in severalty. to any Indian” forbid the. approval | ? 
and patenting of these 25. allotments: selected ten years” before the — 


- passage of this section. The answer is by no means clear, but by © 
reference to other- allotment statutes, to ‘cases interpreting those 
statutes, particularly the words “allot” and “allotment”, and to cases _ 


— discussing the rights of owners of unapproved or unpatented allot- 
_ ment selections, and to administrative action, I have come to the 


conclusion. that. the prohibition in section 1, correctly interpreted, © 
does not. cover the trust patenting of approved selections or the 
approval of. allotment selections equitably vested, as in this case, 


in the allottees, and furthermore, that a contrary interpretation | m., | 


i would raise serious questions ¢ of constitutionality:, 


“The ae “alot” and i its donate “allottes” pata “allotments? a 


taal have been used in various statutes, decisions, and by the Department | 


| of the Interior in both the broader sense referring to the completed 


a process evidenced by trust patents, and in the narrower and primary a - 
ae ponse ress the j penceling out and assigning of ‘80 oneal acres. 
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ay ia each’ ‘indian: ae these oe ee ne rojuldcly f Aree, 


- employed i in the narrower sense in the numerous allotment. statutes, 


| : in careful distinction to, the: patenting of the lands “allotted.” -Thus, = a 
‘the standard act, the General Allotment Act of 1887, in section 1, - 


-_ authorizes. the President “to allot the lands allel in severalty”+ Se Hs 


‘That in all cases: where. any. tribe or’ ‘band of Indians has. been, or shall 5 


hereafter be, located upon any reservation created for their use, either. by 


treaty stipulation or. by virtue of an act. of . Congress or executive order. set- 


E _ ting apart the same for their use, the President. of the United States be, cand- bby Page 


he hereby is,. author ized, whenever in his. opinion | any reservation. or. any. . 
part thereof of such Indians is advantageous for. agricultural. and. grazing ‘ 


| “purposes, to cause: said. reservation, or any part thereof,. to be surveyed; or 
a _resurveyed if necessary, and to. allot the lands. in. said sa hare in severalty. an . 
to any. Indian located thereon in. quantities. as” follows : RR ce 


and prescribes the quantity of land to be “allotted. aD coun 2 pro- 


vides “That all allotments set apart’ under the provisions of this os 


act shall ‘be selected by the Indians * * *.” . Section 3 provides “That 
all allotments * * * shall be made by special agents * * *.” Section — 
4 deals with Indians making settlement on land not in a reservation. 
and provides. that they “shall be entitled upon application to the 
local land office * * * to have the same allotted * * * in quantities. and : 
qmanner as provided in this act for Indians residing upon reserva- 
tions.” Not until section 5 is there reference to ‘patents, and the. 
language indicates that i in the mind of the legislature the patent: was 
a second process entered upon aiter allotment was completed : 


That upon ‘the approval of the allotments provided for in this act by the... 
Secretary of the Interior, he shall cause patents to issue therefor in the 


name of the allottees, which patents shall be of the legal effect, and declare. oe 


that’ the United States does\and will.hold the land thus allotted, for the 
period of: twenty-five years, in trust for the sole use and benefit of. ‘the Indian 


- _ to whom such allotment. shall have been made, ee 


The language of other. allotment acts is even more decisive. in 
describing ‘the process of “allotting” as the parcelling out by agents, 
in the field of surveyed land, according to certain proportions, to the: 
qualified Indians who. select, the particular parcel. After this. proc- 
ess the. “allotment” i is to be approved. by the Secretary, and, if ap-. 


proved, patents shall thereupon be issued. See, particularly, Acts 
Of March ay 1885. (28 Stat. 3840), and March 2. 1889: (25 Stat. 1012); 5 ed 
_ In fact, no. ‘other: word has. ‘been used to describe ‘this. initial ae : 

~ but the word “allot.” a ae 
.- Tt-will be noted that the extent. éf. application of ie! first section: Cours 

oo oe the. Wheeler-Howard Act is identical in fact, and: almost. so in eee 
oe language, to the first section of the General Allotment Act. ~The. 2.» 
intention of the 73rd Congress to forbid allotment i in the. field under. epee 


- section 1 of the 1887 act as a preliminary. step in the ‘conveyance oe | 
- of title 3 Is s apparent on 1 the face of a act and i is a, matter of general 0 ae 
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gene - dade rtanaingy “For iat reason, the word “allotted” s seems. saaiay | 
appropriately restricted to its earlier and primary connotations, = — 


ater Moreover, ‘there are numerous particular acts such as those authoriz- | 


> dpe continuing allotment in the field from surplus. lands ‘en various 
reservations as Indians. entitled. thereto are born, which are clearly — me 
-- aimed at by the Wheeler-Howard Act. The narrower, interpreta- — i 

roe tion. would, therefore, fll the first, section. with, a. great: ‘deal of". - 


7 meaning. 


“Many sais intersting tha: aoe allot” 3 in 1 treatios’ ‘and, statates a 


ee for allotments distinguish between ‘ “allotting”: and. “pat~- 
~enting” and speak of allotments as ‘completed . before. the patents 7 


are issued. CH. United Peoria and Miaméies (12 L. D..168). Because 
of the variety. of:allotment laws, a case under one is not. necessarily 

ae applicable to another but may: still be illustrative of the significance | 
given to the word “allot.” In Millet y. Bilby (110. Okla. 241, 237 

Pac, 859° (1923)), the. court decided. that the word “allot? in the 


7 original Creek agreement was not a. word of grant but of apportion- | 

ment of that to which the party was entitled. Several cases consider 
patents as merely evidence of the completed and vested allotment— ~ 
Wood v. Gleason (43 Okla. 9, 140 Pac, 418 (1914)) 5. see Oklahoma | 


vy. Teas (258. U. Ss. 5T4, 596) —or simply. bo paper or writing, im-> 


properly. called a patent” designed to: show that at the end of 25 — 


years the Indian allottee or his heirs will receive the fee to the. land _ 


7 allotted. See United States. v. Rickert. (188 Uz S. 432, 436). wh 
The legal theory. behind the processes of allotment and patenting 
: can be generalized somewhat as follows: ‘The Indian tribe ‘possesses _ 
~ In common .a right of. occupancy in the land.within the reservation, 
but not the ‘fee; the allotment process. transfers conclusively : this 


right of occupancy in the portion of the land selected by a qualified _ 

- Indian to him and to his heirs, and the trust. patent follows asa. 
Bisse device preliminary to transfer oe the fee from the United. States to 

-. . the allottee or’ his heirs after the extended period « of preparation. ee 


oe OF. United States v. Chase (245 U.S. 89). 
~The distinction between allotments and patents: is swell brought as 


out where treaties have. provided. for allotments or assignments to 


the allottee and. his heirs, but. patents are provided for only ; In. later: ea 
-... aets (Of. United States v.. Chase, supra; Starr.v. Long Jim (Oy amass 
2a) ie Uy ele); Friedrich v. Ducept (46 LD. 14) ; In Re Long Jim (820. | 
— LD. 568; 19 Op. Atty. Gen. 225), and. where acts prevent aliena~ 
ae ae “allotments” before the patents: are. issued, | Cf. ‘Stout View. 
Simpson (84 Okla. 129, 124 Pac. 754 (1912)). Another case in- 
ee terpreted- the words in the original section 6, of. the 1887 act, 


Be aa every member #8 ig: whom allotments: have been > 


i oe: “Tnisde shall have the benefit of *.* the laws *. aa ake oh the ne? 
a ee oie — is including every Indian who was entitled to ap- Pots 
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we ie | oe aa patenting: ‘of. ie selection even: a hough cach eee and. c es 
ar patenting had. not. yet occurred. State Vv. , Norra: — Neb: 2995 85 Soar: 


os OO”. 'W. 1086 (1893): a ee 
It may be oongluded font thse, cases “thet; as a. peed ae ve ae 


= interpretation;: the courts: consider. an allotment” as an assignment . vey . 
of the right of occupancy to an individual Indian; and that under 
allotment laws. providing for: patents an. aTotment” is made when 


. the allottee becomes entitled to a patent: as evidence of the allotment a 


‘ > and- promise of. a fee: title; ‘and. that,.as will be shown more. fully pee = 
- Jater, ian. allottee may become: patted: to a ‘patent: even before: the . ae 

approval of. his allotment: selection wherever. the’ applicable. allote: 20020 
ment Jaw makes such approval. mandatory ' after the. showing of ee 


at oe certain prescribed conditions, and such. conditions have:been shown. . ~ 
_ The Fort Belknap: allotment act under which the allotments in. — 
| question: were selected: was of relatively recent. date (March 8, 19M. 
(41 Stat. 1855)) and. possibly for that. reason ‘is. less detailed than. : 


the early allotment. acts, relying on accepted. interpretations to All 


in any gaps. It provides in section 1 for a commission to prepare a 


a final roll of all Indians ascertained to have rights on the reserva- 
tion, which roll shall be conclusive evidence of the right of any 
7 enrollee to'an. allotment. “Section. 1 then authorizes and ‘directs the - 
Secretary. “to allot. pro rata” among the enrollees all the land on . 


the reservation, and ends. with | the. ungrammatical’ clause ° “which te is 


an trust patents. shall: be: issued in the. name of the: allottee.” Since Ee 


there is no noun to which. the “which” | in this clause may. ee at. i. aoe 


appears. that the word “for” may have been: omitted. from. before. 
the clause. The act: does, thus, use the word: “allot”. to connote ap- 


portion and. assign, ia “1B: ‘indicated. also” in. other’ sections of the in ad - 


statute. 99 7 ~ 


 Blowevat, ‘section 1 af thie Fort ¢ Beliouip 2 Act | is: as from: . nea 


a : other angles in that it made every | enrollee. conclusively entitled. toss a 
ae an. allotment, and. directed the. pro pata apportionment. among the. et 
- ~~ enrollees: of: the entire reservation. (except for specified amounts of. 


land to be reserved. for certain tribal, administrative, and State uses 7 


| e enumerated | in the rest. of the act). - Both. ‘points distinguish” this aoe 
act from the ordinary. allotment, acts: and. both have. bearing upon | 


~ the problem, in hand. As to the. first, after the Secretary, has ap- te. 


ee ~ proved. the. roll. prepared. by. the commission, there is. no further. oe). 
question as_ to the right of an enrollee. to an. allotment; thus the 
--. scope of the discretion of the Secretary in approving allotment selec-. 2 7: 
tions is limited to the. determination only of whether the particular 
| -- assignment: was.. accurate, and thus the equitable. position. of the e ee ae 


ee _ “allottee” before. his. selection, is approved ‘is ‘greatly. enhanced. oe 
| On. the second. point, a pro rate apportionment. of the ‘earval poe 


ae tion. among g designated. enrollees rather than me usual | direction to sO ; : ee 
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the Secretary io. allot. a- certain nate of. acres to. sich dia as aes 

he may find. qualified again enhances the equitable position of the 
Fort Belknap allottee, since not only is he definitely entitled to a 

certain number of: acres, ‘but the number of acres which each Indian : 


_ < on the reservation receives has been determined on. the basis of his. : oe 
participation. His: right to his share is. definitely fixed as of bere! i 


me. date of the pro rata distribution. 7 A 
Heretofore when. acts have Been aad Sahih ae a ‘modify. aly. ee 


a lotment rights and privileges, these acts have. been generally con- — Si. 


strued as not intended. to apply” where allotments had already been — — 


a selected nor to affect the. trust patenting: of these selections. So _ 


oe where an. Indian had made a homestead entry (treated as analogous oo 
* to allotment selection). under the Act of 1875 and performed the con-. 
ditions entitling him to.a patent, the Act of 1884. prescribing. a 25- 


year trust patent instead of a fee patent was held not to apply to 


him, United States v. Hemmer (241 U: 8. 3879) 5 ‘United. States v. 


Saunders. (96° Fed. 268) (Cire. Ct. Wash. 1899). Moreover; an_ | 


_-. Indian has greater rights In an. allotment. on ‘a reservation: than on 


the public domain. Clark v. Benally (51 L. D. 98)... Similarly, 

- where later acts: reserved: mineral rights for the tribe, this. was re~ 
, peatedly construed as not. applying where allotment: selections had. — 
already. been made but had not-yet been approved because of clerical 

- errors. feaymond Bear Hill (52 L. D..689) ; Mineral Reservations in 

Trust Patents’ for Allotments to. Fort Peck and: Unoomnpangye Ute 
Indians (58 I. D. 538). y, 

- However, where a later act hang thie forts and. conditions. of, 


oe trust patent itself without modifying or subtracting from. the oe f 


a rights in the allotment selections, the later act was held to apply 
to allotments previously selected. and approved but not patented be-- 
_ cause of errors in descriptions. Klamath Allotments (38 L. D. 559). 

~ From the foregoing it is apparent that the natural and reasonable 


See . interpretation of. the: fir st section. of the. Wheeler-Howard Act As. -_ 


_ 7 ibe ca surplus: iis among pruhul jotted dings ene any state 
i ute, but. that it does not forbid. the patenting of approved. allotments — 


os nor the approval at least of those allotment. selections which under. 


— the per ticular: allotment : act are equitably vested. in . the allottee. ee oe 


Skane: nee avee ‘thas: Sean aL, of the ‘Wheeler-Howard: ren bows 


| : te — be interpreted to forbid the patenting of allotments, difficult . oe 0 
as legal questions promptly arise. (1) Can the Secretary erase allot- 


7 : ment selections, invalidate approval given, and: restore the land to 
tribal ownership without express statutory authority, andifnot,can 
the allotment selections remain in a twilight zone of equitable o owner- a ee 
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eee digs as at  preserit @) Can allotments which ie io Ree ee er 
be exempted from. application. of the first section on the ground. That 
ce approval automatically. entitles the allottee to a patent’ and equity v, . 
_ will consider that.done which ought to have been done; and if not, =. 
: can the act deprive such allottee of a vested right. without: compensa- ae ae 
tion? (8). Can. allotment. selections which have not. been approved 
. _ without good reason or because of minor ‘clerical: error, and which Pe 4 Fe ; 
: ~ would. have. been. approved: nearly 10 years ago: but. for: the negli- ne 
>. gence of the Department, be considered as if approved (and there- Me 
_ + fore entitled to patent. within: the terms: of the second: question), on 2°" 


the equitable principle that. where a. person in the. prosecution of a : : ae 
- Tight: does. everything the law requires and fails to attain the right Bee 


of _ by the misconduct. or ee of public. officers, the law will: Lee or 


him 3 in his right? = a 
(1). An allotment ee Seen tha liad. aa: removes it from : 


the tribal domain.. (Uncompahgre Ute and, Forte. Peck Allotments, , ‘ 


supra; Raymond. Bear Hill, supra;y Friedrich v. Ducept, supra.) The 
' Secretary. may for. good. reason refuse to approve an allotment selec- 
’ tion, but he may. not cancel. his. approval. of.an allotment except. to. 

correct error:or to relieve fraud.. Cf. Cornelius v. Kessel. (128 U.S. 

456) (public land entry). .It.is very doubtful whether the Secre- 
tary would. be. privileged. to. return: allotment selections ‘to tribal. 


_. ownership simply on the ground. that. the Wheeler-Howard. Act, -pos- - 
sibly forbids the trust. patenting: of such selections. | ne 
“In. this..connection. it. should be: pointed | out. ae ‘the ‘Wheeler: 

Howard Act provides. for the. return to .tribal’ ownership only of — 


*. 


bec “remaining surplus land heretofore opened or authorized | . 


— “to be. opened to sale.” , “This ¢ can. hens no applications: to a reserva- a : | 
_ tion like Fort Belknap, which: is. without surplus. land, nor in- fact Wh Pie ta 
- to.any ‘allotment selection. approved or ‘unapproved. | There. is some 


negative proof that. such. allotment selections. were. not. intended a ae 
to revert to tribal. ownership. | Moreover, the. section. expressly: pre-_ an. 
. serves ‘ ‘valid rights. or claims of-any- persons v0. es lands so with- 0 
drawn existing on. the date. of. withdrawal. aces With this — ve 


co solicitude. for. claims: of whites to. reservation land it. is. unthinkable 


= that. the legislature: intended. rights to. allotments. as near perfection — oe 


and. as. couched. in omy as: ‘these on: ‘the. Fort ee reservation — Bouse 
to lapse sub. silentio, fi aes oe 

~. Nor would the: failare: oe sun to inte: into patented ‘lend? 7 

: cause them ipso, facto. to. revert: to tribal. ownership. ‘There i is avhalf. ¢ no. 


_ way ground in which allotments evidently can remain indefinitely, Bee he 
a cao least. as: long as. occupied : ‘by the. grantees: or their heirs.” An: early Soke ae 
20 act: entitled each. Colville Indian. to 640. acres. of land, guaranteed ee 
and. protected him in possession and. ownership, and. atithorized: thie 2" 
6 os Secretary: t to, allow selections, not mentioning patents: Ss Secre= 
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Sige 6 “ery, réfnsed. to eae a selection oa Gores later passed: an act Ce 
pen authorizing the patent. (Starr v. Long Jim, supra; In fre. Long Jim, a 
supra.) This Fort Belknap: case is’ not the ony one in which =~ 
Se samast. patents have been delayed for many Shela N ote the: ace es 
ee a, in the K lamath Allotment case, supra. : | 


It would appear: that.if trust patents are not ee on ses allot - a io 


2 er a hybrid class of holdings will be perpetuated on. the Fort. 


Belknap reservation which will serve to complicate the land reform | 2 : 
under the. prospective constitution. The unpatented allotments might 


Ck oe be: closely analogized to the assignments made by the tribe of. rights. 
Se On occupancy ‘in designated sections of land, but administration 
-. .would-remain separate, as one assignment: is derived: from the. Fed-. ye 
. eral government andthe other from the tribal government, and cer- 

tain rights, for example, that of inheritance, would be more securely 
-... attached to ‘the: Federal assignment. The single practical though © 
“very real value of such a position would be the resulting. inalienabil- on 


ity of the land except: to the United States, to the tribe or beh Bod 


— "member of the tribe. Henkel v. United States (237 U.S. 43). alee 
OS Ontted States. v. Chase, supra, at p. 94. “However, if such a legal — 
-._ position were taken by the Department, it is highly probable that‘an = 
; Gok -allottee could successfully. assert his right to a. patent ina Federal ae 2 
Boe es court, (25 U. S. C, A., sec. 345), for the interpretation of the section 
oe am question. to ‘forbid patenting of these: allotments would. present ee Se 
.... grave questions to the court, not only of the correctness of the inter- 
. pretation but of the constitutionality of the act as interpreted. The — 
a saci considerations relevant to such: constitutional questions. follow. eG 
(2) Where the Secretary has approved. an allotment, the minis 
2 ieee duty arises to issue a patent.. With approval his discretion i ig 


ended. except, of course, for such reconsideration. of his approval ashe . 


may find necessary (24 L. D. 264). Since only the routine matter of 
--4ssuing’ a patent remains, the allottee after his allotment is approved 
~-. - is considered:as having a vested right tothe allotment as against the 

mee Government’ Raymond Bear Hill (52 L: D. 689 (1929)... AGF 8 
eigee ~ where a certificate of approval has: issued as in the Five: Civilized ae i 


 Lribes. ‘Cases (Ballinger v. United States ex rel. Frost (216 U. ‘Ss. : ee ‘ 


a 240); and. where right to a homestead is involved, Stark Vv. Storrs _ 
(6 Wall. 402)). And the allottee may bring mandarans to obtainthe = 
os patent. * See Vachon v. Nichols-Chisolm Lumber Co. (126 Minn. 303, 
ro 148. N. W. 288, 290. (1914)). Cf. Lane v. ~Hoghind. (244: U. Ss. 174) 5 “yh . 
ae Butterworth V. United States a U. 8. 50) 5 Barney ve Dolph (91 tates 
oe. °U. S. 652, 656). | eee 
ae “Applying these doctrines. to the Fort Belknap sitiiation,. ita is . appar- 2 
a ae one that the allottees whose: allotments were approved have for years. a 
a — had a vested Bene to their. allotments and been. entitled to » their as _ 


Vv. Chase (245: U. 8. 89); Smith v. Bonifer (166 Fed..846). (C..C. A. 


9th, 1909).) 5 which will. be protected. from. the outside world (Smith 
oN, Bondfer: supra) ; and which he can transfer within limits (Henkel 
v. United States,. supra; United States v. ‘Chase, supra) ; and’ which. — 
-._. 4g sufficient to confer on him the. privileges of ‘State. citizenship as. 
_.. granted ‘to all “allottees” by the Act of 1887. (State v. Norris, supra). 
- Moreover, where the Government: has issued an erroneots patent for 


the allotment selections, the owner of such selection will be protected 
in his right against the adverse. interests possessing the patent (Ay- 
 Yu-T'se-Miu-Kin v. Smith (194 U.S. 401); Sméth v. Bonifer (182 


Fed. 889 (C. C. Ore. 1904), 166 Fed. 846 (C. C. A. 9th, 1909))), and: 
against the: Government itself. Conway v. United States (149° Fed. | 
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: art a nile tlie’ Secretary. was ander a a4 issue.” enor dingly, ; ree ae 
_ the courts. would. probably. protect. the right of the: allottee to.the 9 7 
patent’ against any. later act, either by treating the right toa patent’ a 

-\. equivalent to a patent. issued: (cf. decisions on conflicting claims under 

pal os homestead. laws, Barney. vy. Dolph, supra, Stark v. Starrs, supra; is. 

en 7 ~ Lytle v. Arkansas (9 How 814)), and: therefore’ beyond the roach Ofe ee 
the act; or by. refusing. to interpret, section 1-of the Wheeler-Howard 
ty 2 Act ap. preventing: patents, in order to avoid the constitutional ques- 
tion; or by declaring such. section. unconstitutional: as. depriving: aoe ee 
PO allottee of a property right without due process of law. ee 
(8) Where an allotment has not been approved, on the Gihen hand, _ 
approval and the issuance - of a patent. cannot. be compelled by oaks 
| “mandamus. — West v. Hitchcock (205. U.S. 80) 5 United: States vo 
_  Hitcheock (190. U. S. 316). But it is recognized that an allottee ce 
.. acquires rights: in land, with. some of the incidents of. ownership, oe aoe 
-. when the allotting apente have set apart allotments and he has made _ 
his selection. Until that time an Indian eligible for allotment has 
.. only a floating right ‘which is personal : to himself and dies with. 
chim. La Rogue v. United States. (239° U. 8. 62). See Philomme. 
Smith (24 L. D. 828, 327). The owner: of an ‘allotment. selection,. 
_ -éven before its approval; has an inheritable interest (United States . 


EE 


: 261) (C.-C. Neb. 1907). In these cases the courts lay. down the.“ 2 


principle that where an Indian has done all that is necessary and | 
that he can do to become entitled to land, and fails to attain the ©. 

ess right through the neglect or misconduct of public officers, the courts. cn ae 
will protect him in such right. Again; where the cect does: all ee 
“required of him, he: acquires the right against, the Government for ee 
oo the, perfection. of his title, and the right i is to. be. determined as of 0 
—. ° the date it should. have been perfected. ae ve New Mewico ‘(285 oo 
Pia, & OU Ss. 367); Raymond Bear. Hitl, supra. - ee 
ee Further, where the. right. to the: allcenent ae failed 7s een ao - : i. 
-s © vested. through. # the > Teglect, of — officers: to attach SPP ROTEL to Oy ee 
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| 4 the. selecuons: one > court has midicated that the right: i the aia ae 
- would be bofimidered as already vested so. as to ie beyond. the reach 


_ - a _ ofa later act of Congress. - Lemiewa v. United. States. (15 Fed. (2d): 2 
+, B18, -521)! AC. C. A. 8th, 1996). In the Lemieus case the Secretary’ ge oe 
- approval: under the. Act of 1887 would have had to include deter-  - - 


° ‘gyiriation of the qualifications of the applicants, but in the Fort 


| : . Belknap situation, no ‘question of qualifications arises, since previous . 7 & 
enrollment: on the allotment: list is made: by statute. coneluade Vie ee 


~~ dence of the enrollee’s right to allotment. Thus the position of the 


“Fort Belknap: allottee: compels | even more strongly.to the conclusion = 


“2 suggested. in the. Lemieus case. It has also been. suggested. that. 7 - 
__. where the Indian possesses all the qualifications entitling him to an 
goed allotment,. the. ‘Secretary has no longer any discretion. to refuse 7 


. approval. See State v. Norris, supra (55 N. W., at p. 1089). 
et would. appear, therefore, that whether or noe a: nonseutionel 

: question would arise if Congress prohibited the perfection of un- 

approved. allotment. selections in the ordinary case, since the right 


‘to the allotment is ‘not yet vested in the instance of these 20. unap- 


__ proved Fort Belknap selections, two factors militate against, the 
- power of Congress: One is the fact that the failure of approval be- 
fore the act in. question, was: passed. js due to the negligence of the 
Government officers charged: with the making of allotments.. Equity, 
on. these. facts, would. step in and. protect: the inchoate’ right as a.” 
~ vested. right. | The ‘second is the fact that the approval required is: 
~ not. of a discretionary nature. Since the Secretary was under duty © 
to correct: the clerical errors, ‘the right’ to the patent is nearly as 
strong where the allotment was not approved. for such error as where : 


| ca was approved but not. patented for the same type of error. 


This consideration of constitutional. problems compels. me ‘to the 4, 
_ conclusion that the natural. and reasonable interpretation | of the first 7 | 
section of the Wheeler-Howard Act expounded in the earlier part of — 


2 this opinion should be adopted. -It is axiomatic. that. where a statute 


os _ is reasonably susceptible of two. interpretations, one of which might 


‘permit successful: assault upon ‘its. constitutionality, the other inter- | 
pretation should be: chosen: ;,See United States” ve Delonvare and 


" | | Hudson Railroad Company. (213 U.S. 366, 407 ae | | a 
oo Bam. of. the opinion, therefore; that: your question: ah ould. i an- . =: 


He swered in the affirmative. The first section of the Wheeler- Howard -- = 


7" Pa Act.does not prevent the patenting or the approval: and grater a 
i ‘of the 25 Fort: aeces allotment selections i in oe re 


a ee 
| ves L. CHARMAN, se 
- Assistant Seer etary. : se a 


|) DECISIONS. OF THE DEPARTMENT OF THE: INTERIOR : 805 ee 


"STATE OF ARIZONA ° 


| ae. | Decided aly 18, 1985 : | 


= EXoHANG Or ‘Pustio , Lane Sze. 8, TAYLOR GRAZING Aion--Ruvodatton: (OF. ewes 


_ WITHDRAWAL—ACTION Uron APPLICATION ERRONEOUSLY TENDERED. | 


“An application by: the - State” of. ‘Arizona under section 8 of. the Taylor %. 


ies Grazing Act to. exchange school sections without, for lands. within, a 


noah, -withdrawal: to effect exchanges authorized by the Act of June 14, 1984 Se a 


| a (48° Stat. 960). is not allowable, and the application may not be suspended: - : 7 > 
to. await revocation of the withdrawal and. ‘Possible, restoration to. such ee oe 


wolee form. of disposal. 


| Warras, First Assistant Seiretary# 


—. October 80, 1934, the State of Aeon. applied tiie No. 076699) ve = = 
| for an. exchange of lands under section 8 of the Taylor Grazing Act, 


approved June 28, 1934: (48 | Stat. 1269)... The lands applied for are — 
located in Secs. 23, 24, 25, 26, 27, 28, 29, 34 and 35, T. 31 N., R. 4'W., 


and: Sec. 10, T. 23 N., RB. 2 B, ‘all: in. Coconino County. The lands net 


offered in exchange a certain school sections in T. 7 .N,, Rs, 18 and 
19 W., and T. 8.N., Rs. 10 and 11 W., all in Gila County. mee 3 
On J uly 9, 1984, the Secretary of the Interior, under the authority : 
of the Actof March 8,1927 (44 Stat. 1847), temporarily withdrew all 
‘unentered, carecareed: -unappropriated, and_ undisposed of. public 
lands lid Apache, Navajo and Coconino Counties for the ‘purpose — 


of retaining sufficient. public: land. to.effect the exchanges. of lands 


authorized under the Act of June 14,1984 (48.Stat. 960), which with- . 
drawal remains unrevoked.. Said. withdrawal was made subject to 
all: prior valid rights. and. claims of any: ‘persons initiated ‘under the 


fe ‘public land laws prior to J uly. 9,. 1934. : | 
Tt suffices to say that the Act of June 14, 1934, aiithovized i eclinnees rd 
* of school lands within the Navajo Reservation’ for public lands with- 


in the aforesaid counties, and upon the completion of such exchanges 
and the consolidations, it. authorized the exchange of remaining 


school lands in the counties mentioned for public lands in said coun- 
. ties, but did not authorize the exchange ‘of: school lands s without said ad 


7 -counties for. public lands within them. © 


By decision of: April 2,.1935, the: Cominiisiener- of: thie’ ‘General oie 


: ns Land ‘Office held the application ofthe State for rejection on ‘the ee - : 


ae ground that the lands were embraced in the prior withdrawal of July 
_ . 9, 1984, and-were not. subj ect. to the. exchange peoyeoes of the e Taylor: _ 

ee Grazing Act. No error is seen in so holding. oe & ee 
2 The State alleges. “there i 1s an excess of available land in hese ae ie A pees 
thes more tk.an sufficient: for. the satisfaction of exchange rights:.and.. oy .. - 


| : A “the government. at this time has satisfied considerable- of the: exchange 2 - 
of wise and is’ aware as to where: the remainder As. te be 2 pineed ae 


- 20883—35.—vou. 5520 


he Se “DECISIONS OF THE DEPARTMENT. oF THE: INTERIOR “TVol, ae 


a 7 . eo | oD that the applicaadt Sf thie State interferes oe to a sete . 
ae ae with the plans and exchanges’ contemplated by the Indian 
Bureau, “and contends that the application. should be allowed to 


“5 remain. of record until the withdrawal of July 9, 1934, is revoked, in- 


a fe io . asmuch-as its purpose. will’ soon be served” and the. only result. of — ne 
a the present order of cancelation. will be to. cause the. State to. refile ghee 


| “Tnder the ‘Bxecutive: ordée of ¢ withdrawal (No. 6910) of. Neen 


Me = ‘ie 26, 1934, as amended May 20, 1935, upon ‘the revocation of the - ae 
tee withdrawal: of July 9, 1984, the forniee would become applicable tO. eS 


the land in question canlesg expressly otherwise provided in the order 


as a OE revocation”, and. exchange: of school ‘lands for public. land ‘woul a ae 
be allowable. ‘Tt, however, cannot be assumed that provision will not. 


— be made in the order. of revocation, rendering the withdrawal of No- 
vember 26, 1934,. inapplicable. No warrant, is seen for holding in hve 2 


aa ‘suspension the present invalid application. 


e - Waurms, First Assistant Seoretary: 


The Commissioner’s decision i is car, ae i a 





EDWARD A ‘GIRARD 


| Decided Tuy 28, 1985 


Pee a Stock RAISING Hosimbnsap. “Apprrcaton —Warrpra wat, ‘Unvei Tarte Gramwe Ye 


- Act—EXECULIVE. ORDER: OF NOVEMBER 26,. 1934—Savine CLAUSE, 


ee “The clause in: the ‘Wxecutive order: of November 26, 1984, which renders ae ; Line 
ae - public-land withdrawal - provided for ‘therein. subject to. “valid” existing sg oe 
“rights”, includes the case of one whose application to. make a. stock- ee 


ees raising homestead entry. was: subsequent to the date of the order, but who, | - 


before the order became ‘effective, “purchased the improvements and relin-. 7 


See ~ quishment. of.a prior entryman, established residence on the and with. Ma 7 
family, and hag since maintained residence. Pheveors: eee, tac ee 


: ae oS Be dads : 


2% © Ee Ones anuary 2, 4935, Edward AL Girard filed a stde-reistng nn = 
| stead application. for all of Sec.. 24, T.ON,, R. 6 W., G. & SRM. 


_ os Arizona, together with a copy of an ‘agreement showing that on Octo- . oe 
: . ber-1,.1984, he had agreed to. purchase the improvements and:the: 


eae _relinguishment. of the entry of one Marvin H. Turner on said. land, 


| . - the consideration for the agreement being $500 in cash, $200 payable . 
oo On N ovember 1, 1984, $200. on. December 1, 1934, and the balance on or. 
oe 4 about January 2, 1935, when the relinguishment should be filed: The 


a applicant. also filed. an affidavit, alleg ging that:he: established residence: ore 


on the land on October 1, 1934, and had lived thereon: continuously ane : 


ee since that date; and that he improvements consisted of a four-room cae 
ae, - dwelling: 1 house 28 feet by 28 feet, a “chicken, house 20 ‘feet, eh an 


BB “DECISIONS OF THE! DEPARTMENT OF THE: INTERIOR i: BOR oe 


| ae a en ice cow: “ii: fences. rt ehiclen equipment. ‘The register ee 


— suspended the application for action. ace a General Zand. Office | 


| _ but recommended: allowance. 


By decision of. March 20, 1935, the Commissioned: of the 5 Geuna * 


ae “haret Office rejected the application: on the ground that the land. had” oY 


ae been withdrawn from settlement and ay. on | November § 26, 1934. 8 oe 
| ee said: inf as Pes sett 


“Phe fact that. Girard settled on “the: land ‘emibraced” in- an “intact pees ne 


ae * ; “2, -athothen, ‘and. prior to. ‘said: withdrawal order of ‘November. 26,. 1934, would ‘not ; = . 
= establish such’ a right as would except the land’ from the. withdrawal order, as oe aa. 


Oa former entry was not relinquished until after November 26, 1934. 


. The applicant. has. filed: an informal. appeal.’ In addition to ee nes 


order. a pis ee 
Saas In the case. er Wiliams ve . Brening (607 L. D. 995); the ‘Depart on a 
ea, ae held that. the saving clause in. the Executive order of Decem: Se 
ie 2 | ber'é 8, 1924, » which et from the ae of the eal 


, | repetition of the facts hereinbefore stated, he says: 


oe applied every available dollar on the contract and by the: first of the: year. 
had invested. in the neighborhood, of $1, 000° in said property. ‘This : Fepresents 
a very ‘important investment,. in my present. financial standing. : a 

I took possession ’ ‘of the property: on October. 6 1934, and with. my’ wife and so 
two children: have lived here. up to- date.: We are making ey last: stand against 
this: ever pressing. Aepression. and have “managed thus far. to. andes off ‘Telief. 
7 We need this home. fF. Fee oor f 


‘Itis. clear. that. to ee ahi: alae of hie hee ‘and: the ‘ 
land. involved. would. be an act of extreme: harshness, and the De-. 
| partment. is unwilling to’ affirm the Commissioner's s decision unless, . 

no other action is possible. obes , 
eel be the withdrawal. order of "November 26, 1984, it 1s s provided 
‘that—- Cee ee oa 


o The ‘withdrawal hereby effected is: - subject to valid existing abhts. 


Tn. interpretation of this part of the order. the. Secretary ee the ne 
4 Triterior. has: approved | a generous. principle of ‘recognition of equi- ae 
~ table rights set forth in the language of the Solicitor as follows em ee 


pe Solicitor’s Opinion | appr oved F ebruary 8, 1935, 55 E. D. 205) = 


| Of course, all valid entries are protected, ‘and’ I ‘pelieve: also that. all prior ae 
ovale applications for: entry; selection, or: location, which were. ‘substantially Paks tee 
|  eomplete at the date of the withdrawal, . should. be considered as constituting. - 


valid existing, rights within the meaning of the saving Clause of the withdrawal | 


_.. order: Olaims under the color of title act, of December 22, 1928 (45 Stat. 1069), 


“ y ‘should likewise be regarded. as: valid: existing - rights. when bona- fide. and- a oe 
ae substantial. rights thereunder existed at the date ofthe withdrawal. ‘I believe). 


- ~ this: protective provision. ‘should be. ‘generously. applied.’ The: public. interest ce i 


a in particular tracts. within: ‘the confines of’ the broad expanse thus. withdrawn 


; -. ig too inconsequential to. justify the striking down of individual rights through ie : 7 
ae technical construction. or _hatsh. peppicatien of. the “protective: Provision Of: ae ee 


808 ‘e “DECISIONS: oF. THE DEPARTMENT: oF. TBE INTERIOR | “bya. - 


a Ma ‘any. valid existing eehee in. ant to”. the: Anna on. the. idleinds off = . 


a | : the coast’ or in the coastal waters of the State of Florida, withdrawn — i | : 
oh * by-it, protected, upon cancelation of an. entry as the ‘result Of a. 
contest, the preference rights of the. contestant which had been. te 


: : , earned, although not actually awarded. prior to the withdrawal. a 
ot On ‘March 14, 1914 (43° L. iD 187 de ‘the Bepateoat issued. ee es 
Pee instructions as ‘follows: st = 


are contestant who settles upon the land embraced: in the. entry snaee contest : : 
and maintains residence thereon, may be. credited with the full. period of such | 


Pra residence where the contested entry. ig afterwards canceled and ‘the > contestant a 
oes i is permitted to make homestead entry. ; , 


It will thus be seen that the. ‘Department doe hot: hold. in aos 


valid ‘settlement cannot under. any conditions be. ‘made ‘Upon land 


embraced in an entry intact of record. In the present case the 


_ former entryman had given’ up possession, having agreed that the — 

appellant should have full ownership of the improvements:on the 
land and a. relinquishment of the entry. upon payment of a. specified 
sum of money, payable in installments.. The entryman.had-to all. 
intents and purposes given up the land and the entry was allowed 


’.to remain of record. merely for the purpose of security for the pay- 


ment: of the agreed purchase. price. As the former entryman 
acquiesced in. the appellant’s settlement upon. the land and occupa- 
tion and possession. thereof and of the improvements ‘thereon the . 
Department has no ground for charging the appellant with trespass 
or for refusing to recognize that he has a valid. settlement right :dat- 
ing: from October 1, 1934,.a date. prior o the withdrawal order. 


‘The decision appealed from i is. 
"Reversed. 


JOHN PHOTOS... 
Devided July 29, 1985 


~ Awunpment—Sroox-RatsrNe Boumeenes ‘Emer —Mrsraxe IN. Ban: Dwsonr- 
TION—“ VALID Existing RIGHT. be 


The filing of an ‘application, prior: to the order of withdrawal of November 
96, 1984;: to amend: an’ entry. on “account: of mistake in the numbers ‘of. the 
our act entered, constitutes a “valid existing right” excepted from the order. 


 AsrenpMant—Misraws In LAND Desonrprion—Surrimn—Nowaeruc oF REVOoA- 
TION OF: ‘PRIOR DwSIGNATION., 


Where under former existing policy, stock-raising entry Was allowed for 
640° acres: and the entryman has’ made his: Home. and. a living in the stock- 
raising ‘business on the land - settled. ‘upon, amendment’ of the. entry by 
eliminating | 80: acres, on one side and. including’ 80° actes. on: another. ‘side 
of | land of » the ‘same character, based on mistake . in. description” and in 
order to conform to actual settlement, will not. be denied because. of Tevoca- 


ae 85] - "DECISIONS : OF. THE: DEPARTMENT oF THE. INTERIOR 4 BOO ee ee 


ae . tion of the. previous deciznation’ of: the nde as: of: gocivalning: digracee Be eee 


on the. ground that. the 640. acres is. inadequate t to eas ae living. for a 5 


family: 


a Warns, Pirsé sAinsistand ‘Boobetomy ee eee ee 
- “December 29, 1930, John Photos ae & application, 1 ‘Denver “043508, 25 Se ae 


eas ae make stock-raising homestead entry for the. NYNW, and. EY Bee i ay = 


' Seo. 18, NEY, Sec. 22, WI4NWY, Sec. 23,T.3'N.,R.102 W.,6th P.M. 


ee ~The entry was: allowed on Jé anuary: 20, 1932. ‘On February: 23, 1933, Se 


re Photos filed application, under section: 2372, Revised. Statutes, as. 


se . ‘amended by the Act of February 24, 1909 (35. Stat: 645), to eliminate.” oe 


the WiNWYy, Sec. 3) and. substitute. the SY,SEY, Sec. 10 in the ae 


~ same township and range, followed by a. petition for ace 
: of the land as subject to the stock-raising homestead law. ~ - 
~ On: August 3, 1938, the Commissioner allowed the application’ ut 
- conditioned upon’ sich designation of the land by the Geological - 


Survey. By. report of July 31, 1984, the Geological. Survey stated 


that the land ‘was not subject to designation for the reason that — 
| “the value of the above- described land for grazing purposes is“ in-- 
_ adequate to provide’ a living for a family on a 640- -acre homestead 


tract.” Attention was also invited to revocation of the previous 


designation of the land within the ane J Wy 10, 1934, by cau 


oe tion order No. 130. 


‘By decision of September 20, 1934, the Commissioner held the 


-- application’ to amend for rejection ‘without prejudice to the right 


of the applicant to submit data to overcome the age conclusions | 
of the Geological Survey. | 
The entryman has appealed: The siet of his ivermenes. is that 
when he made the entry he did not know exactly where the lines. 
of’ the claim were and’ was of the opinion that the SY,SE1,. Sec. 10 
was within the entry; that under this impression he built.a road to 
his house, the part thereof on the SIYSEY, Sec. 10 being. of the 
value of $150; that he also. placed a: reservoir on this tract worth. 


$50; that the road is necessary to gain access to his house, and the. . 


‘reservoir is a permanent improvement, pea in his stock Taising - 


. operations; wth se 


de That he has resided | on : said entry in - compliance with the ine arid has laced: pete ae 


"3 valuable’ improvements. thereon and said eng is a: needed. and necessary Part. a sos 


of his livestock operations. . . Speers 
- “That he has made a living: for nimeelt: arid. his fainily ierine the period OFS, 
holding said entry and that such living has, been made fr om ‘his livestock ae Pen 
-. are run in connection with his homestead. 5 ee 
= bat the land i in’said Sec. 10 is of the same identical character as s that i in . the a 
os ‘palance of his application « and should be designated : as coming under the stock- Pe see 
poy eee homestead act.. | i -— as | x se 


It is believed that ¢ ine eniyman presents 'a a case vee ameiideaint. oe 


ees is allowable t under the ay of. Mebritary: 24, 1909, due to a. mistake i in mS on 


eee 310 "DECISIONS | OF THE. DEPARTMENT OF. THE INTERIOR Voki 


: : “expressing the durabers of the tracts sought to ie enterad, ae : : 
the land is subject to entry. The purpose of section 2372 Revised 
a Statutes as. amended was to make it mandatory upon. ‘the Secretary 


to grant such amendments as are specified therein. . Elbert L. Sibert - a 


. 7 (40 L, D..484) ; Loyd Wilson. (48 Li. D. 380)... -Entryman’s’ ‘applica- : 
8 LOR, . which appears. to be: sufficient. j in form: and substance to. satisfy... 
~ the conditions of the act: of 1909, was filed before the withdrawal.of => 


public lands from entry by. Executive order of November 26, 1934. 


2 = if the land is subject to. entry: the: entryman has.“a, subsisting valid. | & 
es right”, saved by said order, to have his. entry, amnended, as requested. rae 


The only. legal. impediment: to said entry ig the’ fact. that the land oo - 


| | ; has not. been designated, under the stock-1 -raising homestead act. In =, - 


p the present case the. entryman, under the.former policy. and. practice, | 
Was allowed to. make entry of 640: acres, is making his home on the 


oie land; has made stock- -raising: improvements thereon and is making . 


zs his. living in the stock-raising business. His. rights. to the land en- 


~ tered are in no way. affected by the revocation. of the-designation, 
and under the circumstances there is not much force. to the objection 


| “yo: the. Geological: Survey to: allowing the entryman, to eliminate ‘80 
acres on the west side of his entry and. include 80 acres on the north 


oe decision. is. therefore _ ae a ae 


~ side of like: character, ‘on which he has. expended time and. money, for 
_ the reason that 640 acres of the class of lands involved will not sup- 
~ port-a family. The allowance of the’ amendment under the. circum-_ 
stances would not prejudice the. public interest, nor be heedless of the . 
reasons that underlie the rule announced by. the Geological Survey. 
and. would be of considerable advantage to the entryman. The land 
--will therefore be considered as subject to designation . as. stock-raising 
land for the. purpose. of this: amendment, and. the ‘Commissioner’ ae 


. = a * s ao | Reversed. ae 





ee; AMES 3. ‘SPILLANE 


ys 
Devided Fuly 80, 1985 


:  Riranra Rigars—UNrrep Sams Sunvoys—Meanomn Livs—Boonpany, — ha 


_ ConsTITUTES. 


Tn surveys by the ‘United States Government;. ‘the: itéander: lines which’. are . Beco 
Tun along or near the. margins - of. streams or lakes are for the ‘purpose. ‘a 

of ascertaining the area.of the upland, and not™ for the purpose of limiting ae 

ae * the title of the grantee ‘to such. meander lines, the waters: themselves - oe 


- constituting the real boundary. 


es — ‘Rurantan Rieurs—TrrLs | TO. SUBMERGED Lans—Pamawn, : Remon on ie 


_ Unrestatorep—Law OF THE STATE. 


In the case of. navigable waters, the sailed! lands. do not belong to ‘the : : aes 


“Federal. ‘Government, having passed to the State ‘upon: its: admission to: 


the Union. In ‘the case of lands bounded by nonnayiseple waters, | title Rag nate 


as i ‘DECISIONS ‘OF. THE DEPARTMENT OF. THE INTERIOR ell oye at 


ot 8 te. submerged: lands is surrendered it the: patent: for ihe. aes ee 
ee uplands: issues: without. :reservation:: or restriction. “In. either «case, the. oo 
7 > effect of the grant on the title to the evbmer aed, lands will depend: ‘upon lee ae ; 


° the law of the” State’ where the lands lie.: 


Raman Rienrs—Srarn or. MicHTeaN—lixre OF Tee TO. bce ee 


_ Lanps—SHone ‘PROPRIETOR. 


In. the: State. of: Michigan, in. the absence: of. ors of reservation or “restrie- . 


- tion, or unless the contrary appears, a grant of land. bounded by. a. water: - a 
oa ns course conveys riparian rights, and the title of the riparian owner extends © — 
ioe to. the middle line’ of the lake or stream. The shore proprietor takes: by a 

; ~ virtue’ of shore’: ownership, and. his-interest in. the bed of the. lake Ors 


stream is: acquired as appurtenant to the. grant, the extent. of his interest _ has 


depending, upon. his ‘frontage and, the form, Jength,: and breadth. of. “the Bee aes 


ie ' : body of water upon which his land abuts. 


fee Or AND: Gas ‘Lanps—Prosprcrina PERMIT: Appuication—Nonwavieastan Lane, = wea NS 


» Lands: peneath the waters of a. nonnavigable lake which: is ‘surrounded. by. is; 
= tracts. which have been patented: by the Government are. not subject to oil Cet ey 
and gas. prospecting under — the terms | of the Mineral Leasing Act oe ee 


. February, 25, (1920. 


7 = Wane First Dotan ee . | ee 
James J. ‘Spillane: has appealed: from. the. decision: ‘of the: ‘Come a 


oe anion of the General Land. Office, dated. April 29, 1935, rejecting ee 


his two applications for: oil: and gas permits filed under the Mineral’ 
Leasing Act of February. 25, 1920 (41 Stat. 437, 441), for-certain 

ne Bec bed i lands i In. T. 10: Ny R. 5 Ws Mich, M., in Montcalm mI ae ae 
a ee appears that, all of the. nen were @ disposed: of many. years. fee en 


- i the sections. embraced: inthe. applications, in accordance. with 6 
the survey plats, the: patents describing the surveyed tracts. border- _ aa 


ing the meandered lakes. The applications were rejected on the 
- ground: that. inasmuch as: unrestricted. ‘patents. had - issued. for theo: 7. oe 
surveyed uplands, this Department had no further title to the. water- ies ae as 


. covered areas. 


ovo. The: Department. has carefally octadersa the brief filed ; in apnea : _ ere 
oft the appeal amd, has also ase the er eenent of the claimant eas. eg 


mitted’ orally. 


Ee . This case. is cesta by See Stich have pre so ee a Ps 
a ‘established through | repeated announcements and reaffirmances by 
_. the courts and by this Department as to require citation of f only a few a ee 
a authorities without. elaborate discussion, iy 
In analogous cases the: Department: has rajéated enclar apola a 


: ae tions for lands in the beds of meandered lakes. In doing so, the» e : . 
~ rule announced. by the Supreme Court in the leading case of H ardin 


oe ve J ordan. (140 U.S. 871). was applied. In that case the court said: Ieee 


“Tt has been the practice of the’ government from its or igin, in disposing: ot” 


- the 4 public lands, us measure the price to be ae for. them: by the ‘quantity of eG 


EID: or DECISIONS OF THE DEPARTMENT. OF THE INTERIOR ie (Vo Shee: 


7 aolaad: granted, no. ‘charge ‘beina: madé non: the ands under. the ped. of: the 
fa stream,. or. other: body. of . water.. The: meander ‘lines. run along. or near, the 
margin of. ‘such | waters are. Tun .-for the ‘purpose’ of. ascertaining the’ exact 


7 quantity of the. upland to be: charged for, and not. for. the.. ‘purpose. of: limiting a 


ga the title. of the. grantee | to. such meander lines. It has. frequently been held; eT 


. both by the Federal and: ‘state courts, that ‘such. meander lines are intended for - 


the purpose of bounding and abutting the lands granted upon the waters whose 


- margins are thus: meandered ; and that the waters | themselves ‘constitute the 
‘real boundary, | oe ee Bae, Ge pets | gititg, @ Nak Sng: Bee oy 

| That decision was ‘pondered 4 in 4891, Ponte it is. still, recognized a as & 
correct. exposition of the common laa on the subject, and applicable - 
in the interpretation of: Federal land. patents. In the later case 

of Hardin v. Shedd (190 U. S. 508) the court again ‘clearly stated 
_ its position as. to the effect of Government patents for lands border- 
ing upon either navigable or nonnavigable bodies of: waters. In the — 
—.case of navigable waters, the submerged. lands do. not belong to.the | 
- Federal Government, having passed: to the State upon its: admis-~ 


~ sion to the Union. In the case of lands bounded on nonnavigable ey 


waters, title to the submerged lands. is surrendered a the patent | 


- for the marginal uplands issues. without. reservation or restriction. _ ia 


- In either case, the effect of the grant on the title to’ the submerged. | - 
4 lands will depend upon the law of the State where the lands lie. 


- This rule. seems to be well established in the State of Michigan. ’ - 


| See case of Grand Rapids Ice and Coal Co. v. South Grand. Rapids 


an Tee and Coal Co., (60 N. W. 681). The decision in that’ case states. 
.. the following. principles: Unless the contrary appears, a grant of 
land bounded: by a watercourse ‘conveys. riparian rights, and the 


title of the. riparian owner extends to the middle line of the lake or | | 
stream; that the shore proprietor takes by virtue of. shore owner- - 
ship, a his interest in the bed of the stream is acquired as appur- _ 


- tenant to the grant, and the extent of that-interest depends upon his — 
-.. frontage, and the. form, length and. breadth of the: ey of ‘water 
upon which he abuts. - | 


In a comparatively” recent ‘case. (Lee. Wilson ‘ik: ee Vera 
United States, 245 U. S. 24, 29), Chief Justice White summarized — 
the prior holdings. of the Supreme Court on this aur in ‘the fol- 
lowing crecua Ne ts , fea PEE ee : 

* : As. a means. of putting ‘cue of view questions which are not de- 


batable we at once ‘state two legal propositions which are pees because. . | 


| conclusively, settled by. previous ‘decisions, | | 
. First. Where ina survey of. the public. domain a. hoy of agape or lake is 


- "found. to. exist. and. is meandered, the result. of. such. meander is to. exclude 
~ the area from the survey, and to eause Lt. as. thus separated to become subject 


-- to the | riparian rights of the respective owners’ abutting on the meander line ~ . 
in accordance with the laws of. the several States. Hardin v. Jordan, 140 ge 
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a ae Ss BTL; ‘Kean v ‘Catumet Canad 00, 190 De 8: 452, 4595 Horan, ve . Shed, ae® 
190 U.S. 508, 519. ~ ies 

Second. ‘But where ‘upon. the assumption. of ‘the existence of a pods of ae 
water or Jake a meander™ line is. through fraud or. error | ‘mistakenly | run 

_. because there is:no-such body of water, riparian rights do not attach’ because Ree 

inthe nature of things: the condition upon which they depend does not exist; ~~ 
and upon the discovery.of the mistake it.is within the power of the Land = = 


oe ‘Department. ‘OF the United States to. deal. ‘with, the area. which was’ excluded. a 


_. from the. survey, to cause it to be surveyed | and to lawfully. dispose Of itt 
_ Niles vy. Cedar Point Club, 175 U. 8. 800; Prench- Glenn Live ‘Stock Co. ve 
Springer, 185:U. 8. AT; Security: Land & Haploration Oo. ve ‘Burns, 193 U: 8. oe 
167; Chapman € Dewey Lumber 00. v. St. Francis Levee District, 232, U. 8.186. ~ 


Tt is: urged, however, that. ‘the force of these prior. ‘rulings no. 
ener obtains. since the very. recent. decision, rendered on April 1, — 


~.. 1985, by the Supreme Court i in the case ‘of Vntied States ve Oregon . 


(40 Stat. at L. 755). 


woe to meander such lakes and to exclude. the lake beds from the survey. 


(Vol. 79, page 573, L. ed., 295 U.S. 1). This contention cannot be - 


admitted, ‘Nothing ‘i is found in that decision to disturb the: former : 


cases hereinabove cited. On the contrary, there is an express re-- 
affirmance of the established rule. This is shown succinctly in 
headnote No. 15, and is stated in the body. of the opinion, with Soe 
ence to lands under nonnavigable waters, as follows: = 


“It is true, as was specifically. pointed out in. Oklahoma. v.° Webas: supra (258 
U. S. 594, 596, 66 L. ed. 773,780, 42. S. Ot. 406), that the disposition of such 
lands isa matter of the intention of the. grantor, the United States, and “if its 
intention be not otherwise shown it will be taken to have assented that its . 
conveyance should be construed and: given effect in this particular according | 
to the law of the state. in which the land lies.” This was the effect of the. 
. decisions in Hardin vy. Jordan, 140 U. 8S. 371, 35 L. ed. 428, 11:8. Ct. 808, 838, 


supra; Mitchell v. Smale; 140 U. S. 406, 85 L. ed. 442, 11 S$ Ct. 819, 840; and =~ 


Kean v. Calumet Cdnal & Improv. Co., 190: U. 8. 452, 47 L. ed. 1184, 23'S. Ct. 
651, in which . ‘conveyances bounded upon the waters of.a- non-navigable lake 
“were, when construed in accordance with local law, held ee to convey 
to the middle. of the lake. ; _ . 

In that case, however, the. facts were that: the lands earhan the 
meander line had been withdrawn and reserved prior to the effective 
date of ‘the: grant to the State. The effect of this. condition is 
sufficiently stated in headnote No. 1, as follows: | | 

The setting aside, by executive order, ‘of. Jands of. tie United States. within 
a meander line boundary, as a pird reserve, precludes the. : passing of: such 
lands to the state as. incident toa school land grand of. upland, where the. 


: order ‘preceded the approval of . the survey of. the upland, notwithstanding 
it antedated the effective date of the eacsoaecas Bird Treaty Act. of J uly 3, 1918 


One. feature of the. aegument is that ‘the surveyor had no. > dit 


- In that connection. reference i is. made to the early laws. which estab- 
, Hished ue ‘Feclangular nystain of as of the Buble. lands., tt ; 
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cet be’ sai ‘however; ee trom. a “very” arly. ‘date hs: ceinieviad ~~ 
oe % regulations: have. carried the provision that all lakes embracing an 
oe area, of more. than 25. acres. should be meandered, and the courts have -—< 


given. recognition to. the. propriety of such surveying” procedure. a 


: a o Reference to this matter is made in. the. statement of the: case. of es, 
Railway. Company V. Schurmeir (7 Wall. 272). It was. said: that ; 


- apparently no law required: what. was. spoken of as: “meandering” a 
of watercourses, but that the law did. require the contents of each 
| subdivision. to be returned, and a. plat of the land to be prepared. fe a, 


ee Reference was: also made. to section 9. of the Act of May. 18, 1796. ? at 
_. (1 Stat. 464), to the effect that in-all cases where the opposite. banks eo 


of any stream, not. navigable, shall belong to. different. -persons, the 
stream and.the bed. thereof shall become common to both. That. -_ 

oe provision is now embodied i in section. 24776 of the Revised. Statutes. Le oe 
* It. has ‘been. recognized by. the. courts as. applicable to nonnavigable - | 


-. Jakes. This provision alone shows that title to the beds of tk a 


navigable waters may pass to. riparian. owners by the issuance of 
patents for the surveyed uplands. It was in effect merely: a, statu- 
tory declaration of the common law rule. : 
The Department has in several cases declined to issue , prospecting 
permits under similar conditions. See cases of Grant L. Shumway 
(47 L. D. 71); Clayton Phebus. L..D. 128) 5 William: Eiickson 
(50 L. D. 281). 
'. In this case - dieks is no contention that. any shore lands as 


. ordinary high water were omitted from the surveys, and it is admit- 


ted that the lakes were and are nonnavigable. — ~The patents issued | 

~ without any reservation of the lake beds. ‘The brief in this case 

refers to an unsurveyed island in each of Duck and: Mud Lakes, but 
the areas are not given. Whether they were of such character as 
to justify their survey at the time of the survey and disposal of the 
adjacent. uplands cannot be determined from the record. No: deci-: 
sion can be rendered on the present showing as to the legal status 


2 or these islands except to say that error in omnes them oe the ane 


euEYey has not been shown. — ; 
As indicative of the. legal. eenepies applicable ane oe to 


ae belated: surveys: of small islands omitted from the original surveys - 


i . of the adjacent. shore lands, reference. is made. to the case of Grand | 


ne Ghee Rapids ae Indiana Railroad Company: Vv. Butler (159. US s “87),- 4s -_ 
whieh affirmed a decision by the: Supreme. Court of Michigan. The = 
ae oo 23 island i in. that. case contained 9: 56 acres im. a meandered. stream. It > 
oo Was: ‘surveyed | and patented many years after the shore lands had been Pao 


ae “: ‘surveyed. and patented. ‘The court held that: the first. patent carried 


—s _ title to the island, since there was nothing to indicate mistake or - 


oe fraud in the original survey of the lends. in the township and it~ 


_ be ; eppedring’ that the. cireumstances: were > such ab ee time of the Drie: in oe 
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oe survey | as. s naturally imdluibad: the : surveyor to decline | to ) survey r that, : Tne 


‘ ee particular. spot as-an island. : gies SP ale ee ee 
The decision sppenled. 1 from. is: + found to be correct and it is ee 


7 i accordingly | 





GRAVES w ‘MARSHALL 


| ie a an | Decided July 30, 1985. fe 
~ Connasr—Hostmstieay Jontey—Nomce—Survick—AnareMEnt oF. Contest. 


‘The contest ‘of. a. homestead. entry abates. where there. has been no par 
- of notice on the contestee within thirty days from date of issuance > of the ; 
; _ contest notice. 3 bee Pe oe ee oe 3 


Conmst—Rutes ¢ or -Practrcs—Smavicg OF ‘Norres, 


~The rules of practice of the Depar tment provide, in contests, for. eres snonea’ 
-of service, namely, personal: service, by ‘registered mail,..and by. publica. 
tion. where the party cannot be found after diligent search and inquiry, 


| Affirm. pe 


and affidavit to that effect ig filed: within thirty days from allowance of 


the application to‘ contest; and the contestant assumes the risk of service 
“when he elects ‘to adopt: fhe: method of. service by registered mail, Tf he : 


has reagon to. apprehend that such service will not be effected within the. | 


thirty days allowed, he should: employ one of the other methods of service. 
Warrens, First Assistant Secretary: : ma 


March 15, 1934, Chester R. Marshall filed contest aguidist the stock-. 
raising entry, Cheyenne 050243, of James R. Holmes, made June 
17, 1930, charging that the entryman had not resided upon the land, 
= atid noties: of contest was issued on the same date. April 18, 1934, | 

‘William C. Graves filed simultaneously a relinquishment. by Holines 


of his entry and an application to amend his own homestead appli- 


cation 056470 to embrace. the land relinquished, and on the same 


date the register suspended the application and issued notice to. 


Marshall of his preference right to enter the land. April 20, 1934, 
- Graves. filed a pepplemental eines homestead application os 
for the land: } 


On May 2, 1934, Marshall filed an afidavit allepivig that on. Mash 


ee 22, 1934, he had ‘mailed by registered mail the notice of contest to a 


Jas ames. R ‘Holmes, Wheatland, Wyoming; that Holmes resided at a 


: | = Wheatland: and receives his mail’ at: the post office at Wheatland, rand ae : map 
that on April 11, 1984, the registered letter was returned to. him. — 


i‘ marked unclaimed.” The affidavit was accompanied by the unclaimed — a - : 


~~ letter. Marshall also filed on May 2 application to- make homestead 
eae entry . of the land. “On the same date, the register: issned. notice to. oe 
Graves of the filing of Marshall’s homestead application, andallowed = 
ee the. former twenty days. to file’ affidavit requesting a hearing i Se 
ee Piet he vmight show: at that. thi.¢ contest, change * was not true; ne oe 
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oe that the. contestant is, ne a: qualified. applicants, cad (8). ‘that. the ages 


land ig not subject 1 to his application. Graves was further notified — 


"that: if. he failed to take the action. required the Applicaton of - 


a Marshall would be allowed and his rejected. — 
By letter of May 5, 1934, in reply to an inquiry by the register, the : 
_ postmaster at Wheatland advised him as follows: : 


In reply your letter of May 2. 1984, you are advised that J ames R. Holmes 


is now and has been receiving his mail here, The registered letter addressed 


to him. which was: returned April- 11, 1934, “marked unclaimed, should have 
been. marked refused. He stated to: one of the clerks that he thought ‘he knew 
who the letter was from’ and that he would not call for it, ; 
. Graves appealed from the register’ s action, ‘contending that the 

- contest had abated under Rule 8 of Practice, no service ioe contest... 
| ae been made on. contestee within thirty. days from. issuance ory 
—- notice, . 7 
~ By eee of October 19, 1934, the Commiionacor the » General eee 


| Land Office held that the filing of the relinquishment, April 18, 1934, | 


ee was the. result of Holmes’ nowledge of. the pending contest, ‘that : . 


a the. register had. correctly followed the instructions in- Circular. 225 


aes . Von L..D. 71), affirmed his action and rejected | Graves’ application. es a - 


An appeal by Graves brings the case before the Department. 


- ~ Assuming the truth of the statements’ in the postmaster’s etter, 2,3 -— 
cay those statements do not show service of notice of contest on the entry- 
man, The sending of a notice. of. contest by registered mail to the 


7 entryman’s s record: address is no more than an attempt to. make serv- - 


_. ice, and without delivery of the notice to him. there is no service. 
#23 The rules of ‘practice provide for three modes of service: (1): by per- aa 
sonal. service}, (2). by. registered mail; and. (3) by. publication. under. = 
the provisions of Rule 9 where the party cannot be found by due 


diligence and inquiry and affidavit is filed to that effect within thirty — 


‘ee. _ days from the allowance of the application to contest. The contest- 


sant assumes the risk of service of the contest, when he elects to adopt a 


the method of service by registered mail, and when he has-reason to 
apprehend that: such’ service will not. re effected’ within the thirty 
days, as Rule 8 requires, in the exercise of due diligence he should 
employ one of the other methods mentioned above to save his contest. 
The affidavit of the contestant filed May 2 was an admission that — 
service of contest had not been made within the time required under — 
Rule 8 of Practice, and apprized. the register of the fact that 
the contest had abated under said rule... ‘The provision: of. section 3 ro 
ss of Circular 225 applied by the register reads: 7 Uae 


Where a good and. sufficient affidavit of contest: has pean filed ‘against an | 
eutey and no notice of. contest has issued: on such: affidavit, or, if issued, 


: _there is no evidence of service of such notice upon ‘the. contestee, if the . ig 


. entry should be. relinquished you will, as heretofore, immediately note the ; 


a fy cancellation of the aay upon the records, of your office. In such cases aor 24. 
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ees er of administration’ ; a. Se ee will obtain. that the contest: in- — 


: duced the: relinquishment. and:you will at once so notify the contestant and = 


eee that he will be allowed to make entry accordingly: If the rélinquishment is. 


> accompanied by the’ application of another than-the contestant, you willat =~ 
once advise’ the applicant’ of the pending contest. and of the presumptive — a 


ar preference: right thereunder, and that should the contestant in the exercise 


So such right make timely. application for the land, ‘showing himself duly 


fast qualified, ‘said right can ‘only be avoided on a showing | that’ the contest — . 


teat : charge was not true, or that the contestant is not a qualified applicant, or 
“that the land is: not subject to his application. Should the contestant apply oo 


l, forthe. lands, showing himself duly. qualified within* the preference-right : . 
Sees period, and | the intervening applicant: file. request for a hearing, with. hig | 
ee corroborated affidavit as to the facts above stated in avoidance of a. prefer- Zz 


as --enée right in‘ the: -contestant, within. 20 days after the filing of the. contest- a Rite 
ae ant’s application, hearing will be had, after at least. 30 days’ notice to all | 


; . <] interested parties, upon the issues. thus presented, . the intervening applicant a 

_ having the burden: of proof, | : BEE A a st ; 

But these instructions: are ohek on nthe assumption that, at the oa 
, ‘time the relinquishment is filed there is pending a valid contest. It — 
does: not. apply where. and when it ‘appears that there has been’ no 
service of notice on. the contestee within thirty days from the date of 
the issuance of the contest notice and the contest. has consequently | 
abated. The rule laid on Graves to. apply - for hearing was therefore . 
--error: Instead, the register should have noted abatement. of the con- 


test. of Marshall and. considered the applications of Graves without 
regard to the contest.” | | pte chee 


For the 1 reasons stated, the Commissioner Ss decision i is gees 
| | - | Reversed. . 
"PHOSPHATE ‘REGULATIONS. AMENDED 


-[Cireular No. 1368, modifying Cireular No. 696] 


| Durarmtenr OF THE 5 INTERIOR, _— 
be Dati _ Genrrat Lanp Orvis, hl de 
Washington, Dz. @. August 9; 1935. 


: Recrsters, Uncen oon Ean Orriczs: 


-... Under the existing regulations Circular 696 (47 i D. 513), — y fa 
= ‘aniended: by Circular 936. (50 L. D. 508), governing the. disposition oe ce 
of phosphate. deposits under the Leasing Act of F ebruary. 25,1920 


; : - _ (41 Stat. 487), and acts amendatory thereof, the practice is to award ~ : \ ae | 
= phosphate leases to-applicants therefor without competitive. bidding, 


22 This system of. eee, of Phosphate deposits has sacs unsatis- are 


“. a factory. 


. amended as follows: eee 


“Astordingly, sections 7 to 10, inclusive of Circular 696, are hereby PY, . a ‘- 


Ree = 7 Action by Register. —An application when filed with the. district land Office: 7 ; eed 
5 ma al will be given me current’ serial number, promptly noted of record, an nd trans: | : 
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| mitted to the Commissioner of the. General Tand Office, gecoimpanice ‘with. eo 
ee statement as. to. the. status of the lands. embraced therein... After the receipt — ee 
a of. such. application, ‘no applications, filings, or selections for the lands embraced Bin 
cy therein will be permitted until so directed, except. applications under this act. 
. 8, Action in Genéral. Land. Office—Upon receipt.in the General Land Office, 


. ‘ said. application will be referred: to the Geological Survey. for determination as 


_-to whether the lands or deposits are properly. subject to lease, and to fix the 


a minimum: terms on the. basis. of: which. the lease. will be offered for sale. When 


: : “the | lease applicant. shall have. signified his. consent. thereto, the lands. or. “deposits — 
ol will. be advertised for lease to the bidder. offering. the highest bonus” therefor; ce 
but if no bonus is- offered. the lease. will be awarded to. the petitioner, subject, ae gee 


a the approval. of. the Secretary of the Interior... a 
8 (a). ‘Notice of: lease. offer’ -——The: register. of. the ear ‘district. ‘end. 


= : office. will ‘be directed to publish. notice | of the offer of the lands or. deposits for. 


lease for a. period of. 30! days. in a. newspaper. of. general circulation. to be. desig- : | . 


nated by the Commissioner. of the. General. Land. Office in. the. county. in. ‘which 


a “the: lands or. deposits are. situated. Such” notice. shall state. the date. ‘and the "yp ae 


cs * hour on. which bids. ‘will be received at the district land office, such. date to be 


ay not earlier. than the last day of publication, and shall. describe the land, the _ ee 


a amount: of royalty, and: rental to be. charged, the minimum investment’ required, ie acon 


a and that the sale of lease will. be. made at public auction at the time fixed to : a 
_ the qualified bidder. offering the highest. bonus for. the privilege of leasing the (ce. 


Se lands or deposits on the terms. therein set forth. ake copy ‘of the notice. will also oe ey 
_*.- be posted in the district’ land office during the. period of publication | thereof. Sees 
— ‘Publication. of the offer will be at the expense of the Government. : oi a 
AND bidders at any’ public sale‘of leases are. warned against committing: any ae ‘ 


: ace by intimidation, combination, - Or unfair. management, to hinder or’ prevent 7 ; 
bidding thereat; in violation. of. section Pen of the eae ‘Code: of the: United . a, 


ae Ss . States, approved: ‘March 4. 1909... 


= Q, Auction of lease-—At the time ‘Axed 3 in ihe hoe, ae: register > will, by. re a 
: public auction at. his office, offer the land or deposits for lease on the terms and = 


are conditions. fixed in the notice to the qualified bidder of the highest amount of- _ 


7 ose fered asa ‘bonus for. the privilege of. leasing the land, subject to the approval | : 
Doo of. the ‘Secretary of the Interior. : “The: ‘guecessful bidder ‘must: deposit With the. 
: register on the. day of. sale a certified check or eash, for one-fifth of. the amount... ee a 2 
- o£. his’ bid, such. sum to be deposited by ‘the: ea) in his account “arust: ae 


! funds—Unearned money.” ae 
2 (a). Right to reject bids, tine Hight is . reserved 1 Hie. ‘Secretary of the 4. 


any Interior to reject. any and all ‘bids; and. should a bid: be: ‘rejected; the deposit - e 


made by the bidder will be: returned. 
~ 10. Action by. bidder.—The suecesstul 1 bidder. will be allowed 30 ie from 


. eldate of - auction’ within - which to (a). file in the. district land. office a: lease, ae 
. duly executed by. him_ in quintuplicate in the form herein prescribed; :. (by file : 


Se - evidence ‘of. qualifications. as . ‘prescribed’ ‘by. paragraph | ia hereof, unless. such as 


"evidence. has theretofore been. filed; (@). file: the bond required’ by” section. 2 (b) -. eS 
of the lease, or United States. bonds in’ lieu thereof. under ihe act of: February a se, 


|. 24, 1919- (40: Stat. 1148) ; > (dd). pay the remainder. of. the. bonus: bid. by. him: and 


are o the annual rental. for the. first. year. of the lease, together with the ‘Tequired _ ef = 
a8 filing fee of oe for each 160 acres: ‘ot land, or > fraction thereof, but. in no, case = ¥ ‘ - 


Tess | than $10, Pin Ps a 
~~ 40 (a). ‘Action. by district lana: ae = ie he. end: of ' the 30. co allowed a 


: ; the successful bidder, ‘or-gsooner, if the. foregoing be complied with. by. him, the is - a 
"7 district, land, office will, forward. by ‘special 1 letter. all L papers: with, full | report poe Bor 
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- of action’ taken, oan ease:of- default, the amount deposited: by the bidder wit ae 


= : Pe forfeited, and. disposed of as other receipts under. this: act. 


eee A former. instructions relative: to. phosphate. lenses. are ery : ee 
ae —— in so > far as. any 8 are. inconsistent herewith, oe é 


_ Feep W. J NEON: Commissioner. 
| Approved: Oe a re ae ne ie 7 
te A Wissrmnd,* 
| First Aswistant Secretary. 


| SODIUM. REGULATIONS AMENDED 
| [ehreular No. - 1364, modifying Citeular No. 198) 


| Derarrcenr, oF THE. een Oe. 
| GENERAL Lanp Ovni, a ; 

ee ae Washington, D. o., , August 9, 1935. 

Hediresa,, Ua Giemsa es OrFiczs:  _ 

‘Under the existing regulations. (Circular 1194, 52. ‘e D. 651), ‘gov- 

-erning the disposition of sodium. deposits ander the Leasing. Act:of 

| February 25, 1920 (41 Stat: 43), and acts amendatory thereof, the | 

_ practice is “to: award sodium leases to applicants. therefor without. 

competitive bidding. - This system. of disposing: of sodium depoatts 

has proved unsatisfactory. sx 3 

.. Accordingly, sections 4 7 8 inclusive,’ Title IL, ee Girenlar 194, 

are hereby. amended. to read as follows:. | 


4, Action in: ‘Genorat Lond. Office-—Upon ee in- one: ‘@otieral: Land Ofice, a 
said: application. will be. referred to the: Geological. Survey for: determination as 


to whether the lands; or. ‘deposits: are properly subject, to. lease,’ and to fix the r 


‘minimum terms on the basis of which the lease will be offered for. sale. “When 


-. the lease ‘applicant shall have ‘signified his consent thereto, the lands or 
a deposits will be. advertised for lease to. the bidder. offering the highest bonus’. wens 
therefor; but if no bonus is. offer ed the lease: will be awarded to ‘the: e-petitianer, ey as 
- subject to: the approval of: the Secretary: of the. Interior. ; : ae 
AD e: Notice of. lease offer: —-The . register: of: the appropriate ‘district lena: “office re 


* ‘ee will be directed to. publish: notice of the offer of the lands or deposits for Jease.. <. ie 
for a period of 30 days in a newspaper ‘of: general circulation to be: designated ae: 


| by. the. Commissioner of the General Land Office’ in the county in which the ~ : 
- lands.or. deposits: are. situated. Such notice ‘shall state the date and. the hour: — 


E « ~ on which bids will be received. at the district land office, such date to be not ce a bans 
a 7 | earlier than the last day: of. publication, and shall describe the land, the amount eee” 
OL royalty: and. rental’ to be charged, the minimum investment | required, and er 


that: the sale. of lease. will be made at publie: auction: at. ‘the time fixed to. the z: 


= - qualified’ bidder’ offering the. highest. bonus for the-privilege of leasing the lands © 
or 3 OF: deposits. on the. terms: therein: set forth, A copy. of the. notice. will also. be | 


posted. in- ‘the: district. land. office during the period. of. publication thereof. on 


* Pabiteation: of. the offer. will be at the. expense of the Government. 


AIT bidders. at: any. ‘public. Sile of ‘leases ° are warned - against ‘committing’ s any = = 
act by iritimidation,: combination, ‘OF unfair management, ‘to. hinder or "prevent, as 


° 
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rs, hevents ‘in: ‘violation of section 1 59 of the > Criminal ¢ Code of the United ad ge 


; ees approved March 4, 1909. . 


6. Auction of lease. —At the~ time tea: in. rie notice, the | Te; lata will, ony aa | 


a public auction at his office, offer the land or deposits. for lease’ on the terms and os 


conditions| fixed in ‘the notice to the qualified ° bidder of ‘the highest amount 


- offered’ as a bonus for: the privilege of. leasing the land, ‘subject to the approval by 
- of the ‘Secretary ‘of the Interior. The ‘successful. bidder must. deposit. with 


x the: register on the day of sale a certified check or cash, for.one-fifth of the _ 


i . amount of his bid, such sum to be deposited by. the Tegister in his’ account, oo 
is ee funds—Unearned money.” 7 


. 6.(a). Right to reject bids. —The right i is- pee by the ascer of. ae 
: Interior to ‘reject: any and all bids ; ano should, a bid. be rejected, the dene 
. made by. the bidder ‘will be returned. ° eae 


a, Action, by bidder. —The successful pidder will be. ewe 800 Pe from ig _ 


7 date of auction. within which to. (a) file in the district: land office a lease; 


| a duly executed by him in quintuplicate. in the form herein prescribed ; (0). file. 


. evidence of qualifications as. prescribed by. paragraph Bal hereof, unless such . - 


evidence has theretofore been filed ; (ce) file the bond required by section 2 (b) 
of the jease, or United States ponds in lieu thereof under the act of February 


24,1919 (40 Stat. 1148); (d) pay the remainder of the bonus bid by him and: 


the annual rental for the first year of the lease, together with the required 
‘filing fee of $2 for each 160" acres of land, or ‘traction. Se ee but in no case 
- less than $10. . 
8 Action by district land. ie At the: end of the 30 ‘anys. allowed the 
-successful bidder, or sooner, if the foregoing be complied with by him, the. 
‘district land office will forward by special letter all papers. with full report — 
‘of action taken. In case of default; the amount deposited by the bidder will 
be forfeited, and disposed of as other receipts under this act. . 

All former instructions relative to sodium leases are. hereby 3 modi. 
: fied 1 in so far as ve are inconsistent herewith. ae 

: F Rep Ww. J OHNSON, Commissioner. | 
Pa asieecd | 
T. A. Waurers, 
| First Assistant Secretary. 


EXTENSIONS OF TIME FOR HOMESTEAD AND 1 DESERT LAND 
PROOFS UNDER. ACT OF JULY 26, 1935 (49 STAT. ey 


-[Cireular No. 1365], 


| Derarrmenr OF THE INTERIOR, - 
— Genrran Lanp OFFICE, - 


Washington, D.0., August Uy 1886 aan 


| Rearsrurs, cee Srares Lanp OFFICES : 


The Act of July 26, 1935 (49 Stat. 504),. entitled “An hee iG Fay. e 


a ‘ther. extend the period: of time’ ‘during: which final proof. may be _ 


eo offered by homestead. and desert land entrymen”, , reads as follows: oes 
‘That section ‘| of the Act entitled “An Act. to extend the period of: time ae 


whieh final, proor may. be offered, by homestead | eneymen, approved. May. 13, 


eae "DECISIONS ‘OF; THE DEPARTMENT. OF THE INTERIOR oe oO21 ys. 


os 1932, as eamenaed: is: ‘amended oy striking out “December: 31, 1984" and inserting LS ree pe 
a lieu: thereof “December. BI, 1985. ao a : : a er 


~The instructions in Circular No. 1311 will be followed 3 in. 1 peaiding ate 


: iroliet under this act, the only changes therein made necessary by this a 


oS act being that wherever: the year 1934 appears it should be. eee ae 


nae 2 to 1935: and the following should be. added. to the title: | ee ee: 
7 - Amended by: Act of July 26, 1985. (49 Stat. 504), so. as to apply, to final proots oak : =o 


“becoming due on or prior to. December 31, (1985. 


| Such changes have been. made on the euple of said: einen in thig: es a 
Gafica. You will make similar changes i in all copies of said circular DML. 
your office before sending | them out to pereons making requests for aa 


| same, . = 
. » Fuan We Jonndow, Oonpuinonen ee 
ie “Approved: — en bi act) ie Ey ate eee 
ee we Ae Wiiams, 

es Assistant Seoretary. 


‘SALE OF ELECTRIC ENERGY FROM HETCH HETCHY POWER SITE, s 
| + CALIFORNIA — 


e Opinion, August 24, 1985. 


Purtro Domarn—Hterom Hercny Puosecr—AUTHORITY OF - Conenniss. 


Congress, in the exercise. of its duly delegated legislative powers. under 
the Constitution, had full. authority to. ‘prohibit access to the Federally | 
owned land embracing - the Hetch Hetchy ‘Project, by any individual or 

corporation, and full authority to dispose of such land or of. the right to 
"generate electric energy thereon under such conditions ‘as it saw fit to 
impose. : 


: Powsn Srre—Herem Hwrony—Saue OF ‘Exxcrerc EINercy—RAKER Kon Sud. 6. 


“Section 6 of: the Act of. December 19, 1918 (38 Stat. 942, 245). commonly, 
termed the Raker Act, provides: “That the grantee is pr ohibited from ever 
selling or ‘letting: to any -corporation or individual, except. a municipality f 

- or. a municipal: water | district. or irrigation district, the. right: to sell or 
ee ett sublet the: water: or. nine electric energy. sold. or given to: it: or. him: by the | 
. Said grantee: : — Held, ‘That: a sale by the. grantee, the: City. and | 


_ County of. San eas to. a private utility. eorpor ation; of. the. electric - case 
energy. developed under : its. ‘grant, with. a view to resale and. distribution Ego i 


- ~ by” said corporation to. consumers of electricity, constitutes: a | Violation: of 
~ the act: oe ee ae | a. | 


Power Srre—Heror. ‘Heroliy—Racim. peers OF eens ‘Enwieay 1 BY Corr aS ee 


AND County OF San. FRANCISCO TO ‘PRivaTELy OWNED: Uriniry: Company, 


An act of Congress: which granted to the City and County of San. Fran ° 
“eisco: authority to. generate and. sell. to. ‘municipalities. and. water and irri: |. 


Bation districts. electric power, Produced on: "public: lands of the: United: | 
» 20683 —85-—vou. S521 PRare. RaRS Pg aah ie PO ge nea FEY an ge es 


| es - DECISIONS “OF THE DEPARTMENT OF THE INTERIOR [VoL ——_— 


" States, forbade the selling, assigning, or transferring of such: Siccsie ¢ power . 


| ae “any -private person, corporation, or -associaton.” ’ The: grantee | ‘entered 

-. Into a contract. with. a private company for the distribution. of the power ie 

. go generated, which company. has since distributed and. sold ‘electric cur- | 
rent in San. Francisco. iH eld, That although’ the contract entered into was | 


“<" stated to be one of agency or consignment, and not one of sale, and the _ 


| : language of: consignment was employed, the. contract, when. judged. by. the 
Substance. of its terms, must be held to be one of sale, the: disposition: of 
the électric power being under conditions necessarily contemplating, its 

| hes to consumers. : , 


Heres, Horeny Prosect—Rakur Acr—Lnarstative INTENT, Sue | 


“The legislative history of the Raker Act clearly shows that the purpose hs 
‘of section 6 thereof was to prevent. the water or power. developed on the — 


. Hetch Hetchy Project from ever falling into the hands of a private cor- : 
- poration or monopoly. ‘From. the facts it appears that the power developed 
On the Hetch. Hetchy Project has falen. into the hands of Just. such a COr- | 

| ~ Poration or Bono is oe : : 


| Tours, S coretary : 


-. The question before me ioe cher ree is ee ie action of the 
City: and County of San Francisco in contracting with the Pacific . 
Gas and Electric Company for the distribution of electric power 
generated by it in connection with the Hetch Hetchy Project con- 
stitutes a violation of the provisions. of. the Raker Act (38° Stat. 
249.). By that act the City and County of San Francisco was author- 
ized to construct and operate the Hetch Hetchy Project. within the 
Yosemite National Park, the Stanislaus: National Forest, and the 
public. domain of the United States, — 7 

‘In the autumn of 1934 I instructed the Slicise of. the Depari- 


a ment of the Interior to advise me whether, in his opinion, the Raker 


Act was being violated. Shortly thereafter I directed the Director 


of the Division of Investigations to investigate and report to me:on 
the facts in connection with the arrangement between the City and 
County. of San Francisco and the Pacific Gas. and Electric Com- 
pany: whereby the latter named corporation. was distributing. this 
electric. power, | This. report. on the facts. was submitted to me on — 
February 4, last; with an accompanying memorandum by the So- | 
 lieitor on: the law involved. Thereafter, ‘on May 6, last, I held an 
- open, hearing at the Interior Department in the city of Washing-— . 
- ton,.at which. San. Francisco and other interested parties were repre- - 
sented. At and since the time of that. hearing several briefs:per- 
. tinent to the inquiry have been filed with me and a considerable 
-. amount of argumentative correspondence has been received... | | 
- After careful consideration of all the facts presented ‘and of the 
arguments made on behalf of the City and County of San Francisco, | 
~ and. other interested parties, I have come to the conclusion. that the — 
| pone of the Raker Act are en and for s some time > past: ae oe 
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vee, ahes violated “As the pactieg! in interest: are. aie to. ee upon ee 


what. grounds my. conclusion ‘is based, I shall. discuss as. briefly as i : 
_ mnay be the facts and the law that seem to me to be applicable to and 


we ~ controlling of the i issues involved... First, however, I believe it would ; oe : = 
be -helpful.to a clear understanding of the case to present a. resume a an 
eo of. toe history. of ae problem # that. is before me for decision, ee 


- * Ol May" 8, 1998, the N ational Park Servis ealled: to: ce eatin = no | —s 
of the Secretary of the Interior the fact that’ the City. and County = 


. of San Francisco was openly selling Hetch Hetchy power to the : : 7 
ae: Pac ifice fers and Electric Company, which; in turn, was selling that. 


- power to its consumers. First Assistant Secrétary Finney, on May as od 
- 22, 1993, requested the opinion of Solicitor Edwards concerning the — 


: ; ‘legality of that procedure. In an opinion dated June 8, 1923, the | * | : 
.- Solicitor determined that any sale of Hetch Hetchy power for the 


purpose of resale was prohibited by the Raker Act.. He recognized | 


oe ts the fact, however, that due to the difficulty of acquiring or con- . 


| structing a distributing system, a great. waste of power would resulé 


unless the then existing distributing facilities: might be utilized. — = Z 
cee is obviate such a. possibility of waste he suggested that-an arrange- 2 | 


~ ment be made “by which the grantee would have its power trans- 


ee ‘mitted over the lines of the concern owe or eee the exist- ea 
7; ing. distribution system.” . ne a CE ee 
| Presumably. as a result: of this sae ea the City and County. of wet = 

: San Francisco on J uly 1, 1925, entered into a contract with. the 


oe Pacific Gas. and Electric Company for the distribution -of Hetch. a a 


: Hetchy } power. The propriety of that contract, under which power is’. e we ; - 
still being distributed by the private concern, was questioned immedi- 
ae ately. ‘On July 20, 1925, Acting Solicitor Wright rendered an opin-_ 


: 2 jon in which; ation: a clonifeant reference tothe temporary character “ae a ae 
. of the contract and the inability of San Francisco to obtain its own wes oe * Meet 
eae distributing system for at least. two years, he held that the contract 


_ Was one of agency or consignment, and. not one of sale in violation — Oe 
of the - provisions of the statute. The opinion, however, did: oe 


: _ . nize the fact that operations under the contract might be conducted - a i 8 
ak in ‘such’ a, way as to constitute a violation of the statutory prohibitions. . 


A copy of that: opinion. was transmitted to the Attorney General ie ee 


1 with the request’ that he advise the Department of his’ views con- 
_ cerning the contract, That he refused to do‘on the ground that the 
a Department: of Justice could not commit itself on a legal question ere Geel 
_ which that, Department might subsequently be called upon to litigate, 


‘ae In his letter: of August: 5, 1925, however, the Attorney General, Mr. r. a: 





_ Sargent, d did indicate the view to be taken:on the question.” 
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me diately a pointing out that the contract aioht be. viewed a) ‘as a 


Proper, (2) as improper, or (3) as proper because temporary, he 
ae stated, “In the ‘exercise: of your discretion you may come. to. the - 
7 conclusion that this last is the correct view.” no 


~ After receiving that advice, Secretary Work, on a 19, 1925, 5 


| wrote to. Mayor Rolph.of San Francisco to the effect. that no aoe ae 


=, would be taken: by the Department. until such time as the facts at- 


tendant on the. future. performance of the contract with the Pacific | oa 


ee Gas and. Electric Company. might be sufficient to. indicate whether 


the. provisions of the statute were being 1 met. The. contract has been ee - 


in effect continuously since that time. 


Apparently the issue lay dormant until a -was: pneaghk. to like by | - 


_ Congressman. Crampton who,-on May 19, 1928, delivered on the floor ~ e 


of the House of Representatives a. vigorous attack against San Fran- . 


oe ces. charging’ among other things, the sale of electric power to.the 


Pacific Gas and Electric Company in “direct. and open violation” . 
- of the Raker Act. Cong. Rec., vol. 69, p. 9236. . See also Cong. Rec., 
vol. 69, pp. 9239-9242. On February 23, 1929, Congressman Cramp- 
ton wrote to Secretary West in. effect demanding action. because of 
~ San’ Francisco’s violation. of the statutory provisions regarding the 
_sale of power. Asa result of that. demand Secretary West, on March © 
2, 1929, wrote to Mayor Rolph requesting certain information con- 
cerning the performance of the power sales contract and concerning | 
the time which. must elapse before San Francisco might acquire its | 
own power distributing system... Mayor Rolph’s reply of April 4, 
1929, addressed to Secretary Wilbur, indicated the profits which had 
‘been realized by San Francisco from the contract and set out in some 
_ detail the steps which had been taken by the City and County look- ~ 
ing toward the acquisition. of the distributing systems of the Pacific 
Gas and. Electric Company and the Great Western Power Company. . 
“(The latter company has since been absorbed by the former.) At 
that time proceedings had been begun before the California Railroad 


Commission for: the purpose of fixing the value of the properties of. - 


| those two companies so that. a purchase might be. effected. 
_ With those materials at hand, Solicitor Finney, on May 29, 1929, 7 


2 fendered” an opinion in which it was set.out that “any method: for : 
2 the distribution of the. power generated. under this. grant, involving Ore Ss 
an element of private. gain, can only be. justified - asa temporary . 


_-. arrangement, and to. avoid. waste, and. only. so. long: as the City” and» oo 
County in. the. meantime are proceeding in good. faith . and. with © 
_.. diligence to comply with the. conditions and to meet the. obligations oie 

' jmposed upon them by. the law and the acceptance, of the grant.” 


+ The Solicitor, however, refused to express his opinion on ‘the. facts oe 
takes before > him, saying | that, since - the Attorney. General must. bring suit mae 
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aes if a “violation existed, tlie: opinion of that’ official should ie. Shad Pe 


_ : Such an opinion was eeuiiested in.a letter dated February 28, 1930. - ae - i | oe 
| To that request Attorney General- Mitchell responded on “April: 26, ee 


a 1980, suggesting that representatives. of the two departments, confer a“ 


7 te: develop the situation more fully.” oe ae. 
When the representatives met. it was determined that additionat Be OER | 


Le “information ; was necessary. Eventually it was learned. not only: that 200020.5 °° 
- the California Railroad Commission had fixed a value on the dis-- 
et tributing systems, of the two concerns which San Francisco desired pact 
sites OF purchase, but also: that the City and County had- arranged. to 2 
submit to the electors'on August 26, 1930, a proposed. bond > issue roae 
 _ sufficient: to finance the acquisition of ‘the Thecessary systems. “Ine 028: 
- ; view of those facts the Attorney General suggested, and. Secretary es, 
aa Wilbur agreed, that no further action be taken until the result of = 
othe. election. had ‘been: determined. The electors, however, failed on 


3 toa approve the bond. j issue. oe 
_ After that, Secretary Wilbur arranged a ” conference. after notice es, oe 


4 the Attorney General, at. which San Francisco was given an op : : ae 
ae a portunity to present: its: case. For the consideration of that con- 


_. ference Secretary Wilbur, on November 8, 1930, transmitted. to the 


oe Mayor of San Francisco a memorandum stating that the Depart- 

ae — ‘ment “cannot. permit the. arrangement between the city. and the _ . = 
ee company to go on indefinitely, as an end in’ itself”, and suggesting = 
three courses of. action open to San Francisco: (1) the immediate 

~ éalling of another bond election ; (2) the termination of the “agency ee 
: ~~ eontract. in the absence of: a bond. election; or (3) ‘application to ee 


Se. Congress | for modification of the. ‘Raker Acti. i. 4, 
At the conference, which was held’ on. ‘Décember a. 1930, ‘San. ee re 
a Francisco. submitted - further. argument, concerning the legality. of | 2 ae 
2 the - contract. with . the Pacific. Gas -and. Electric. Company as. ied ae 
ae temporary: ‘expedient. ‘With «that argument apparently there was. Se, ees 

‘submitted, although there appears to be no copy of it in the: files, ee te 


| i ge ‘tentative: program whereby San Francisco : proposed’ to acquire veo 
a a distributing system and. terminate the. existing contract within 
three. years. .[he-only reference . found ‘to. any. departmental Cole. a 
sideration given to, or action taken. on, San Francisco’s plea: is. the 22 25.5% 
--. following short. piroraph contained in-a letter of December 8, 19380, 9. 
in, Prom: Becnotiary.” Wilbur to Mr. J ohn 1 ds: oe oy attorney eee ; 


a Saee oe Francisco: 


| ne ‘note that. your communication pavices the Department of the. City’ Ss three- ce a ee 2 
year program for compliance with the provisions of the Raker Act. respecting i ea eres 


% power. distribution, which will be followed with’ interest. Kindly" Keep me Pit 


a ; advised of. the: completion. of the successive ‘Steps outlined. 


~ Subsequent. to this communication, the departmental files fe Be oo ee 


cece nothing pertinent to this question until the present inquiry was | 
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| i. . begun, | “Tt docs appear, », however, that atother eboud election 1 was ee: i 
in San Francisco on September 29, 1933, for the purpose of authoriz~ aa 


oa ing the sale of bonds sufficient to construct: a small municipal dis- _ a 


. cebatng: Oe This bond: —— was 5 also prayer jected we the voters. ¢ | 


Te is: s necessary to a. eikeeea tater of ine: issues to dees in some _ 
detail the statutory provisions relating to the disposal of the power 
| generated from the Hetch Hetchy Project. It is also necessary to. 
consider the terms of the contract under which the Pacific Gas and 
Electric Company has been and is. distributing that power. 
In section 9 (1). of the Raker Act there is an express provision 3 
a covering the use to which electric. ‘power may be. put. It is to’ be 


utilized first for the pumping of the water supply. for San Francisco 


and for the actual municipal needs of the City and County not 
including ‘ ‘sale to private individuals or corporations.” Any excess» 


ED of power must be sold, on request, to satisfy the needs of the land- 


owners of the Modesto Irrigation District and the Turlock Irriga-. | 
. tion. District. for the pumping of subsurface waters. to effectuate 


? - irrigation or drainage. and for the needs: of municipalities. within a 
those districts, again not including “sale to private individuals or 


. - - corporations.” Any remaining power may be sold by San. Francisco : 
Me to pias individuals, corporations or others “for commercial pur- 
ase poses.” This authority 3 Is limited, oe a section 6 ae the act, oe - 


. which. provides: 


— That the grantee is prohibited from ever gelling or letting to. any. corporation. ~ : . 


| or. individual, except a municipality, or a. municipal water district or irriga- — 
tion district, the right to sell or. sublet the water or the electric. energy sold 


_ or given to it or him by the said grantee: Provided, That the. yights hereby _ 7 


granted: shall not be sold, assigned, ‘or transferred to ‘any private person, 


ae - corporation, or ‘association, and in case of. any. attempt. to so sell, assign, ‘trans- ie Set 


fer, or. convey, this grant shall revert: to. the Government of the United States. | 


It has been. argued that a. direct sale of. power by San Francisco to 


the Pacific Gas and Electric Company for the express purpose of re- - - 


sale would not constitute a violation of the ‘prohibitions contained — 
in section 6 for the reason. that the company, as a public. utility, al- - 
ready has the right to sell power to.consumers and, thus, need not 
be invested by the City and County with that right 3 in: violation of 
the statutory prohibitions. — This. contention. confuses: the right. or 
| authority. of the company to sell ‘power in general to consumers with 
. its right to sell them the power generated through the operation. of | 
the Hetch Hetchy Proj ect. It also confuses: the authority of a 


- private. corporation, under the terms of its charter and the provisions gee 


of laws creating it, to dispense among consumers such electric energy 


eon as it’ Is in a » position “egally. | to control, with the aad of: he Gee 
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en Gity. id County, of San Francisco, under ‘the coe of ihe Hetch ES ee 


cae _ Hetchy grant, to sell or let: ‘Hetch Hetchy water. or power to. such. a 


a corporation for purposes of resale to consumers. In each, ene. = 


. itis the latter, not the former, that is in issue here. oy aT 
. We are not. particularly | concerned with the. question. whether the 4 
: cele’ or disposition. of Hetch. Hetchy power by. the Pacific Gas. and.: (2°: 


eee Electric Company to consumers is ultra vires. The real question = 
is whether the sale or disposition. of that’ power by the City and eee 
a County of San. Francisco under conditions. necessarily. contemplat- 


Ing its: resale. by. the company to. consumers violates section 6 of aa 
the Raker Act. This question depends not on the charter or statutory - 


a powers. of the company to dispose of electric. energy whose disposi- 


oe tion is legally subject. to its control, but on the power of San Fran- pe | 


cisco to vest in the company any. right. to. dispose. of Hetch Hetchy | 
energy at. all where the disposition. contemplated ‘inevitably must. 
take the form of a distribution of the power by the company among 
its consumer customers. Since the only. authority which. the City — 
and County - of San Francisco can haye to dispose of the electric — 
- energy generated at. Hetch Hetchy i is derived from the Hetch Hetchy 


grant, we-must look at. the provisions, of that. grant. and of the Raker ~ 


— Act embodying it to. see whether such a disposition i is within or out- 
side of the scope. of the delegated authority. And. looking at those 

provisions we cannot reasonably refuse.to see that. under the limita- 
tions on the authority of San Francisco. to dispose of the Hetch 
Hetchy_ energy, expressly imposed i in section: 6 of the act, San Fran- 
cisco is prohibited. from making. any sale. of that. energy. to. a private 


corporation. with a view to its’ resale by that. corporation to its. ~ 


customers. See Solicitor’s opinions of June | 8, 1923 Uh mae and ea 
October 27, 1933 (M. 97615, 541. D. 316), | —_ 
‘Tt. has a been argued. that this eoristruction of the. ae is im-- 2 


proper because it. forces on San Francisco municipal. ownership and > eg 
Operation of distributing facilities, a result that was neither. intended 
by nor within the power of Congress. That Congress did not intend = 
to force municipal. ownership and operation on San Francisco would, 
of course, be immaterial even. if true. An explicit. prohibition iy oO 


ae Congress against the disposition of Hetch Hetchy power to a private 
_ corporation for ‘purposes of resale is not to be defeated merely be- | 


cause its necessary consequence is “to. compel San Francisco toace 


quire and operate. a distributing system. of its own. Indeed, the. — 
- natural conclusion is that Congress intended to bring aboitt the Areas 
_ results flowing from the limitations which it imposed.. A clear eke. 


a pression by Congress i in the statute that it was not intended that San a 


"4x Francisco should acquire a municipal distributing system would, to | 
“sy 8 be sure, serve to cast doubt on the validity of any construction. of sec- — ae 
| ‘tion 6 necessitating the acaisition of such. a system by San Francisca eer: 
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~~ But nee is: nothing 3 in the act which expresly: or by rey im- a 


7 plication can be taken to express such an intention. In the absence 


of any such expression of intention, there is no reason to refuse 


either to indulge the usual inference as to the legislative intention 


. or to give effect to the claim of an unexpressed prohibition because 


failure so to do would lead to a: consequence not a spelled 

out in the act. . : 
- The contention that ee does not nae power to sone: the. 

City and County of San Francisco: to acquire and operate its own 


_~ distributing system, while true (see UAl.v. Badaracco,; 199 Cal. 270), 


is quite beside the point. We are not concerned here with a direct. . 
. attempt to force municipal: ownership: and operation on the City 
and: County of San Francisco by a mandatory Congressional enact-_ 


ment. We are dealing ‘merely with a. specification by Congress of a 


oe ~ the terms and conditions under which ‘it was willing to grant cer 
oe. tain. rights” to San Francisco with respect. to the generation and _ 
 -wtilization of electrical energy: on the F Federally owned land embrac- © 


- ing: the Hetch Hetchy Project. Congress,” exercising its: duly ie. a. 


| ‘e. gated legislative powers under the Constitution, had full: authority to. 


ae ae 7 prohibit any one, including San Francisco, from: having any. access — = = 
ae Bab all to this land: belonging” to the United States. It also had full es 


2. authority to dispose | of that land or of the right to generate electric 2 
_s energy thereon under any. conditions which it saw fit. to impose. ~~ 


This is exactly what was done by the Raker Act. San’ Francisco — 


a was granted | certain rights. on’ ‘Federally: owned lands, subject. to va- 7 
rious conditions, among them those contained in section 6 probibiting ce a 


; : sale for the purpose of resalé. of any electric power developed’ on the 
~ Jand. The City and County was not compelled to accept: the grant. 


: if it was unwilling to observe the: limitations on- which the grant was : . | | 
oe conditioned. When ‘it accepted the grant, it acted voluntarily LOU? «se 


the purpose of obtaining the benefits conferred, but ‘by that same 


act it obligated itself to comply with the conditions imposed. Cer- cs 


tainly San Francisco cannot. continue to enjoy those benefits and 
at the same time repudiate the conditions on which their enjoyment, 
by the very, terms of the grant, is made to depend. © See Denver v. 
- New York Trust Company, 929 U. S: 123, and also T'rustees.of Dart- 
mouth, College v. Woodward, 4 Wheat. 518; Atkins v. Kansas, 191 


UL 8. 207; Heim v. McCall, 239 U. 8. 175. The method by. which 


~ San Franciscs is to comply with those. conditions is, of course, & 
; matter to be controlled by the provisions of its charter.. But 1 in good . 
- faith it must exercise its powers to the full in. order to carry out 
its obligations under the Raker Act, and, -if necessary, even an 


-- . enlargement or amendment. of those. powers must be secured. 


_ At the. hearing. on May 6-it was also sought . to cast. doubt on n the - 
| meaning of section 6 by insisting that the Se contained in - 
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te Pee section. 9, eee (ani); ‘that, Srtain ‘decignated:a amount of power go 

must. be ‘generated by San: Francisco “for. municipal. and commer- 
cial use” might be impossible to perform if sale for the purpose. Of ts 

_ resale were not-permissible. Congress, however, provided, in section: = 


Oe (m), that lesser amounts of power might be generated if “in the : 
~ judgment: of the Secretary | of the Interior the public interest will be eae 
satisfied with a lesser. development.” ie _ Consequently, if no. market - ae 


for Hetch Hetchy power exists which may be served without a Vio 


lation of the conditions: impocet by Congress. including those. con- 7 : 


public. interest ee not require. ‘Wie. generation of the: prescribed Fe 
~ amounts of | power. Thus there is no conflict. between the provisions oe 
= hs the act and no ambiguity concerning the. meaning of section 6. 


For these various reasons I have concluded. that section 6 of ‘thi. 


oe ; Raker Act prohibits the sale of. Hetch Hetchy power for: the pur- 


pose of resale and that this prohibition i is legally valid. Since the — 
meaning of the section is, in my: opinion,.clear and unequivocal, 7 
recourse to the legislative history of the Raker Act 3 is neither neces- 
sary nor permissible. I may say, however, that an exhaustive ex- 
amination of the history of the ‘Raker Act when. it was being con- 
sidered by Congress unquesHonably supports the interpretation 
- which has been placed.on section 6. 


The contract of July 1, 1925, between. the City, aad County of 


- San Francisco and the Pacific Gas and Electric Company. undoubt- 
‘edly was drafted and executed with this. section in mind and in the 
light of the suggestion contained. in the Solicitor’s opinion of June 
8, 1923, that a temporary arrangement. be made for. distributing © 
OnGE through the existing facilities of private concerns. -Through- 


out this. contract. the language of consignment. 1s used. However, 


true consignment is not a sale; it merely constitutes the. consignee 
an agent of the: consignor for a particular purpose—in. this .case, to 

sell and. distribute electric power. If there be a true consignment, 
the sale. to the consumer is directly by the consignor. The con- . 


signee has not purchased. the commodity himself and:-then resold it; ~ | 


he has merely negotiated a sale for and on behalf of the consignor. | 


So. if this particular contract. 1s: not’ of the latter type, ‘if it does in. ae Doe 
fact. contemplate. ae purchase. of power from San Francisco by the 9.0 


eS Pacific Gas and Electric Company,. It. constitutes. a violation. of. the. ate 


Raker Act, for it also clearly contemplates that. some one other than Cae 
the Pacific Gas and Electric Company may ultimately purchase the oe 
> power after it has once been delivered to that company. = aS 
yo | ~The mere fact that the contract uses. the language of consignment Sage ay con 

on is not sufficient. to establish its. character. | ~The substance of the in- — 


pee strument may-be such as to make the transaction. one of sale despite | ve 
23 verbal bwistings, & and fuming: intended to. cause it to. appear, b to: Lone tae 
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7 one ot ona “énlye: | ian thin: 06: v. Mugiene | 
ce 4 Houston Co., 258 U. S. 346; “Vermont Marble Co. v. Brow, 109 Cal. 
: 236, 41 Pac. 1031: Chickering v. Bastress, 130 Ill. 206, 22 N. E. 542, — 


“In my opinion, in’ substance this contract: is’ one of sale—sale for 


- the purpose of resale in violation of the statute, — 


‘In the introductory recitals ‘of the contract there : are , alleged the . 
desire and effort of the City and- County: to acquire a distributing: _ 


- - ‘system. of: its own and: the. necessity, in order: to prevent: waste. of wi | 


; _» power ‘and: loss of potential. revenue, of effecting a temporary ar- 


= rangement whereby the company may distribute. Hetch. Hetchy power — oF 


- until the City and County. can acquire its own facilities. In the body 


— of: the. contract ‘it is agreed. that San Francisco “employs” the com-. 


- pany temporarily to distribute electric energy, and that the entire — 


output of the Moccasin Power House, the large unit on ‘the Hetch i 
Hetchy ‘project, except power needed for construction of the project. 


or needed to supply irrigation districts or other municipalities, shall. - 
be: delivered and consigned: to the company at the company’s sub- 
station in Newark. ‘Based’ on the experience of the company in 
transmitting: power from’ Newark to consumers in San Francisco, 
it is agreed that distribution losses amounting’ to 24 percent of the 
power delivered ‘at Newark shall be deducted from the total amount 
delivered and that the company shall pay to the City and County 


| 26.985. percent, and retain as compensation for -its services 73.065 . 
‘percent of the average revenie’ received by it for the remaining 76 - 


percent of the “consigned” power. For the purposes of the con- 
tract it was assumed that the average revenue received by the com-— 
pany was 2.383 cents per kilowatt hour, a figure obtained by com-_ 
putation. based upon the established ‘rates for the year 1994.. Any 
change in the established rates-is to cause a proportionate change — 
in the amount to: be paid to the City and County. The contract then 
‘provides that, in case of the refusal, failure, or inability of the com-— 
pany ‘to accept and distribute the power offered at Newark by the 
City and County, the company.shall make payment on the basis of 


~~ ‘the amount of power which the City” and. Conny: could aye: 


delivered. | 
- Because of the dam oreiry Garces of the’: arrangement, ‘the con- | 
tract. expressly provides for its termination at any time ie either | 


= party on one day’s notice. . It also provides for “immediate cancela- 


tion upon request or demand: of the’ Secretary of the Interior of . 
the United States should he hold that in his opinion the agreement 
violates: any provisions of the laws. of the United States ; im. oer . 


or the Raker Act in particular.” ‘3 
In speaking for the United States Civenit Court of Appeals. for ie 


te ee é the Eighth Circuit. concerning factorage contracts, which are age . 


| contracts involving consignments, 3 udge Booth has aptly sald: 
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| ° But: in ‘recent. ome ‘the -real or apposed needs. and exigencies : “ot; busi. a oe 


 -negs: and: the. ingenuity. of business men and of: their. lawyers have evolved : 


~ class of contracts which have the earmarks of both sale contracts and factorage | 


"contracts. At is. not always. easy to determine into. which | class: “a ‘particular. 


oe contract: falls. at ‘it. becomes. necessary to. decide the question, all the court. 


can do is to: ‘consider. the “yarjious. earmarks: ‘ag: disclosed by. the contract; and. ciushlae ga 


 . the: surrounding facts and ‘circumstances, and. ‘determine, as: best’ it. can, into. — 


© which. class the contract should be placed. Merrinan Medical Supply, Ine., We 


a cA Dodge Serum Co., 47. Fed. (2d) 458, 460. Bae, - Bee Ga ee | 
The difficulties surrounding the consideration: GE ihe’ e present: see? 7 


are greater by reason of the character of the commodity which. is the | 


subject matter of the contract. Electric power is not. a tangible, "a 
material thing. _It can be stored only in quantities too.small to be ~ 


of: significance: in. a ‘sale or consignment. contract. . “Because. foe its 


| va characteristics, power alleged. to. have, been: consigned. by A to B ’ 


 éannot be segregated. from other. power. owned. by B; an accounting 


of the sales of the. allegedly consigned. power. cannot: be. made by B 
separate from an accounting. of the sales of his. own. power; the _ 


. proceeds of: the sales of: the. consigned. power cannot, be. separated wee 


from the proceeds of the sales. of B’s own power; and any unsold - 
surplus of the consigned power, even. if it. could be segregated, can- - 
not. for: practical. reasons be returned by. B to-A. - Yet each of these 
enumerated things: which cannotbe done. with respect to power ‘is, 
if done, one of the characteristics which’ serves to distinguish a con- 
signment from a sale.. Because of the intrinsic nature of electricity, 
therefore, the concept of a consignment thereof presents something — 
of an anomaly. It: may. be that electricity. is not capable of con-— 
-signment; at: least it may not be possible of consignment toa. com- 
pany which distributes it, as does the. Pacific Gas and Electric Com: 
| Bany, eA means of facilities # through which flows opnet ioe owned | 
| alt: ‘is; oe “unnecessary to ‘decks, tae ee on. “ths. face : 


pe ahat ave been recited, inasmuch as the contract possesses sufficient — 
- characteristics, in my open to stamp it indelibly a as one. of sale pre 
_.. for the purpose of resale. Set , ee 
. It is. fundamental i in- the law: of: agency. and. Cocoa that {hes - 


‘activities: of the agent or consignee, concerning the commodity en- - 


: oa trusted to him by the consignor, are subject to the direction and con- . 


trol of. the consignor. . Yet neither this. contract nor the course of — ee 


— ‘ action adopted. by the. parties under’ the. contract indicates that. San ee one 
or Francisco. ‘retains’ any power to direct: or contro] ‘the ‘method. Ol ne eos 


os handling, distributing, or selling Hetch Hetchy power after itis de- 


-livered to the Pacific Gas and Electric Company at Newark. In the - | 


ae absence of. provisions forcibly compelling a contrary conclusion, this | | 


| fact. alone is sufficient to classify the transaction as one of bale? for oe 
_ the Bee of resale rather than one of consignment, for: sale on = 
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: . behalf of the: consignor. a aonienta of this Benaral proposition: if i. = 
may be said that mere: freedom: on the part of the alleged consignee in 


— the making of sales to customers is sometimes considered: almost con- 


elusive in establishing that the. transaction between the alleged con- — 
_ signor and consignee is one. of sale. (see. In re. Wayside Furniture Co., — 


67 Fed. (2d): 201; Chickering v. Bastress, 130 Til. 206, 22.N. B. 542), 
and that the ‘fact that the alleged’ consignee disposes’ of the com- 
| modity i in the ordinary course of its retail trade to its usual custom- 
ers indicates a sale rather than a consenmeny (ee Publie U vilities 
Commission: y. Landon, 249 U. 8. 236, 245)... es 

Instead of provisions. leading to a sont opinion, this contract 


contains language forcibly compelling - the conclusion that the trans- 


action at issue is one of sale. to: and. resale. by the Pacific. Gas and 


Electric Company. The company is bound to, and actually does, pay ao 


i ~ for all power delivered to it by San Francisco whether or not that 


power is resold. . In’ commenting upon. this: feature. of the arrange-— tie Y 


oe ment.the Pacific Gas and Electric Company in its Beal 1934, issue ae . a 


“— 4 of “Progress”, &. regular publication issued by it, stated: 


Loe ‘The city” simply turns the ‘power on and leaves it to the P. 6. and BE to oe 
~~ dispose of it at a time when it has a large surplus of its own. ~_ ee 
_ The P, G. and E. is not like a private customer who can turn. the: power on oe 


and. off when he wants to. It must take all the city’s power as and when it es 


. a comes and must pay for it whether it has a market or not. . 


| - ‘There can be no doubt that this requirement of rs contract: bone bane 
= nitely fixes the character of the transaction. It is one of sale for = 
- the purpose. of resale. ‘The very essence of consignment is that. the a 
consignee, acting merely as the agent of the consignor, effects a, trans- a: 


fer of title to the: consigned commodity directly from the. consignor ~ 


to the ultimate. purchaser, - The consignee is merely an. instrumen- — as 


ms tality | to effect that transfer and is not responsible to the. consignor ie 
for the price of the commodity unless he has also acted as the con- 


a ‘signor’s agent for the collection. of that price from. the ultimate — 


"purchaser. In the latter case he is responsible to. the consignor 

either for the money actually. collected by him or for the price of 
the. commodity sold whether or not: he has collected from the con- 
sumer. Whether the one or the other. of these. liabilities: exists de- 


pends | on the terms of the consigtiment - contract, but in no ‘instance a 
is the consignee. directly. obligated to pay for. ‘thie’ consigned com-' 


modity if-a sale of it is not effected by him. If he is obligated to | 
- pay for everything delivered to. him, he is not acting on behalf of 


the alleged consignor in. effecting a ‘subsequent sale to: consumers; 


he is acting on his own behalf. “He has purchased the. commodity 


and’ a’ subsequent sale is... resalé, See Sturm v. Boker, 150 - 


U.S. 312; In re Sachs, 31 Fed. (2d) 799; In re United 


: a | States Electrical Supply Co. 2 Fed.’ Od 378; In re cles) = Be oF 
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oe *F ed. 518; Parlett * ¥ ae. 183. Fed. 200; “Ooibéla, ‘Rertiliger Co. ‘. ee 
rie, NE Brown, 163 Fed. 162; Inre Galt, 120 Fed. 443; De M. PF erry Con Fak 
y, Hall,188 Ala. 176, 66 So. 104; Peoria. Manufacturing Oo. v. Lyons, 


ig 153.Tll. 427, 88 N. E. 661; , Vorwegian.. Plow. Co. v. Clark, 102 Ia. 31, ~~ 


: TON, Ww. -808; Arbuckle ‘Bros. v. Kirkpotrick & Co... 98. Tenn. 221, bee : 


7 39 8. We 3. Compare Ludvigh * ve American Woolen Co. 231 U. 8. aa ae 


522. 
Besides its admitted "linbility’ or power sidelivered ahathoe or -., 
not it 1s sold. to. consumers, the Pacific Gas and. Electric. Company fess 


has. assumed in addition an-absolute obligation to pay for. power — 


~~ offered. to it: by. San Francisco. even: though the company does not - 
accept it. It’ would appear that here. again the obligation is com- 

i pletely inconsistent with the theory of. consignment. The reasoning” 
in the cases set out. above. establishes the fact. that. one who is: obli-” . 


ae gated to pay, whether or not ‘he effects a sale to consumers, is a pur-: © te 


oe : chaser and not. a- consignee, for the. reason. that. any subsequent: sale _ 


is of no benefit to the alleged consignor and, therefore, is not on hig 3 
behalf. Certainly no subsequent sale: of power by the company cam. 
fos be of benefit. to San Francisco, and thus.be made on its behalf, when 8. 
pe se, binding’ obligation. to pay is.imposed:on. the company’ by. the mere- 
offer of. ‘power at Newark whether or not the company. accepts it, 
"The contract, therefore, cannot be one of consignment. It can, how- Beg, 

~ 2 sever, be one of sale, giving the right to the company to: resell. any. eh 


power which is received by it, for it is-not inconsistent with the : ax : 
_ theory of a contract of sale that a commodity. offered. must be paid se. 


sine _for even though it is not accepted. ‘See Swift. & Co. v. Columbus ee - 


is 2 Railway, Gas & E lectrio. Co., 17 Fed. (2d) 46, in which substantially | 


ee : such a te ee was enforced i in a conneeHion. with the sale of electric ee 


In my opinion these significant characteristics of this transaction - 
. caatiaely disclose the nature ‘of that epaneaction< “Tb is a pena 7 
-. for the sale. of electric power that. expressly: contemplates resale ony : 
- the company to. the consumers who are its customers. 


. This conclusion is not affected by the. existence in: the contract oft - 
the provision that. San Francisco shall receive payment only forthe 
power offered or delivered at Newark less the estimated: amount: of . 


“power lost in transmission, from. that. point to the consumers, which 


: ‘amount i is. definitely fixed at 24 percent of:the total.: This provision, - 


‘ ine ‘effect, throws on San. Francisco. the burden of the estimated loss - i 
~ at any time before the power ‘passes to the ultimate. purchaser. “The - 
placing’ on. the: alleged consignor of the risk of loss is.one of the 


characteristics of a true consignment. It is, however, ‘not necessarily a ts 


_ os inconsistent. with + a sale, for buyer and seller. are always free to. pro- — eo | 
aS "ide by eae agreement how, when, and by whom, the. risk of loss iy ig 
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a is eo be ‘barter: Wiewed 3 ‘in the light oe tlie: other ee een of 


se | the agreement, - even a. complete and. genuine. assumption by- San a ; 

Coe at Francisco of: the risk: of. loss. would not. necessarily stamp the. con- a eee 
tract as-one of: consignment. rather. than one of sale. . The assump~ “i 
tion of loss would be, as: it actually is, merely an ingredient. iia FS 


oe formula. ‘used in determining the sale price. A. fortiori is this so. 

ree. 2 where, as here, there i is no true assumption of actual loss, but merely, 
an agreement upon an arbitrary and fixed percentage representing oe 
in. approximate estimate of expected actual loss. ‘The benefit or dis- 

advantage - arising. from. any variation of the actual loss from the ~ 


a ‘not a + consignment, 


_ estimated and fixed loss : accrues only to. the Pacific Gas and. Electric, = S| 


Company, a fact. which. race indicates a. sale to that company. and. 


: a ‘purpose of resale:i is not. Said. ag the: fact Ae ae to ie i “ a : 


and County of San. Francisco: i As; according: to the terms of the cons 3.22 


ey : | - tract, not at‘a fixed. price but: on: the basis of determined. percentage a , | 
>. Of a vanabls retail electric power. pate. : A contr act. of sale may in- | nee a 


kee elude’ any. terms or any type: of terms. for. “payment. on which the 


ee a parties can and do agree. - Consequently, this type of. ‘provision. for: 7 
ee payment cannot: be cd to change the transaction. from one of sale 
. to one of consignment, and it was so held in Public. Utilities Com-- 


. mission Vv. Landon, Supra. Furthermore, it is pertinent to point out | | 
that, according to. the fachs: before me, the company has. paid con-> 


_ tinually to the City and County the same rate’per kilowatt hour of 


| a2 electricity despite changes i in the rates. charged. to consumers effec- aa 
tive in 1928 and 1930. Even though. the rate changes may | have been. 


- made at the request: of the company, these’ facts, establishing pay- . 


2. ‘ment to the alleged consignor at a fixed : price. irrespective of varia- os 


“eS tion in the price placed on sales by. the: alleged consignee, present 
-. another indication, although. not a conclusive one, of a sale rather 


= : than. a consignment. See In:re. Rabenaw, 118 Fed. ATL. Compare. 7 a . 
Dryden vy. Michigan State Industries, 66- Fed. (2d). 950; M cCollum — 


y. Bray-Robinson: Clothing | Co., 24 Fed. (2d) 35. That it is. proper — a 


7 to look to the facts, such as those: pertaining to, the conduct of the. aan 


parties under. the. contract, is established. in such cases as Ludvigh v. 
+ American. Woolen Co., supra; Zn. re: ‘Thomas, ogre and Flanders 
< Motor €o.v. Reed, 990 Fed. 642... 
.. In the various ‘rete that. Have heii qubmttad: for: erent ss 
<2 c has been’ suggested that a determination of the nature of the con-  ~ 
tract between: Gan. Francisco andthe. Pacific. Gas and Electric. Com- eats 
pany should follow the decision of the Supreme. Court of California ee 


. ‘in the case of Los. Angeles Gas and. Klectrie Corporation. v. City of =! 


- Los Angeles, 188 Cal. 307. In. that case the court held that. @ con- 


a : tract, between. Los Angeles, and. certain, pore companies, whereby. 7 ; 
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=.= the city’ S power - eld. bs distributed through the facilities ee those's =: ne: 

i * companies, did not. violate a provision of the city charter prohibit- Pe ae 

_. ing the sale of that. power ‘for the purpose of resale. In arriving-at = 
that conclusion the court laid stress on the fact that. the charter pro- 
aa vision: should not be construed as prohibiting a temporary arrange a 


ment for. the distribution of power pending the bees or’ con poe 
struction of the city’s own facilities. . oe eos 4 
The. facts of the case, .as. they. may. ‘be gathered from the ee obo Te 


are materially - different. from ‘those in the case at issue. The Los _ 
7 Angeles contract: contemplated the purchase by. the city: of the facili- 


ties then owned: by the contracting power companies and, in the — _ : 


words of the court, it. was “more in the nature of an- agreement 


= regulating the use ee possession: of property for the buyer: ‘and a 


seller pending the consummation’ of the ‘sale thereof.” “In ‘that con-"— 
tract it was provided that, during the interim prior to consummation - 
of the sale, the city’s power should be distributed through the com:, 

- panies’ facilities and: that, both before and after the consummation | 
of the sale,-the city should purchase from. the companies 25,000. 
horse power. of electric energy to: augment its own supply. In 
. other words, ‘77 the power in the lines of the: companies. belonged: 
to the city. Also, the city acquired a measure of control over 
the. operation of the facilities, and thus over thé ‘distribution of 


its power, by reason of its stipulated right to appoint two members — | 


of a board, composed of four members, whose duty it was to operate 
the distributing system pending the donstimnation of the purchase. 
The-companies, as compensation for the use of their property, were 
compelled. to look to a ‘fixed percentage of the amounts realized from 
the sale of power to consumers. The city, on the other hand, received: 
as compensation, not the value of the power owned by. ity whether 
sold or not, but the remainder of the amount realized. froin actual 
sales to consumers after the percentage accruing ‘to the companies. 

Inasmuch as it is the absence of such provisions as these and, in 
some instances, the presence of contrary provisions, that justify my | 
- opinion that the San Francisco contract is-one of sale for the pur- 
pose of resale, it is obvious that the decision of the court in the Los _ 

Angeles case does not affect my conclusion that the Raker Act is a 


7 _ being violated. as | oa 
ne From ‘the foregding it ‘must be erdene: Ghat the provisions sof: ety Lo: 
section 6 of the act. ‘expressly ‘prohibit the sale. of. power for the 


_.. purpose “of resale, despite which San Francisco. is. actually selling  — 


 ‘Hetch Hetchy. power for the: purpose. of resale. In such circum- 


. stances there 1s) in my opinion, no possible. conclusion. other than ie 2M 
that. San Francisco i is not complying, either. absolutely. or “reason- —_ oe 


= ae 7 ably”, as specified j in section 9 (u) of the. act, with the Roainementa . 3 Eos 
po © sagan by | Congress. The Raker Acti is slearly, being violated. | 


$36 © DECISIONS OF THE DEPARTMENT OF THE INTERIOR: | [Vol 


ae noah the chief j interes in he past, 6 as at proses has ea a 
hs ocd the distribution of the power generated: at the. Moccasin vie 
power. plant. and: delivered to the Pacific-Gas & Electric Company | ae 


ae under the: contract. of: July 1, 1925, there is another. phase: of this — J, ae 
oo, question to be considered. "The City and County. owns and operates, oe 
asa part ofthe Hetch Hetchy Project,-the Karly Intake power plant ~— 


a that Is. located, according: to the records of the General Land Office, a 
in. the Stanislaus. National Forest: and is dependent | on. the grant © 


a contained in: the Raker Act. This plant i is of small capacity’ and - wae ie 


was constructed early in the development of the project primarily are: 


for. the purpose. of. providing the. electricity necessary for the con- 


an -gtruction of the remainder of the works. It appears that some power 


in excess of that: required. for the construction of the. ‘project was 
generated at this plant and that, by an order dated September 18, 
1918, the Power Administrator for the State of California diveutad ; 
that the surplus be delivered to the Sierra and San Francisco Power 
- Company to alleviate the. power shortage occasioned by activities - 
essential to the effective carrying out of the undertaking by the 
United. States i in connection with the World War. Pursuant to that 
order, power from the Early Intake plant was sold to the company — 
named, and subsequently to its lessee, the Pacific Gas and Electric 
Company, at the flat rate of one-half cent. per kilowatt hour. 
There ig no written.contract under which this power is sold to — 
the Pacific Gas and Electric Company. From the facts reported, 
_ however, there appears to be no doubt that: an absolute sale at a 
fixed price is effected. Nor does there appear to be. any doubt: that. 
the power.is resold by the company to its regular customers in the. - 
Tuolumne «circuit, which. does..not include ‘San: Francisco itself. - 
Since the purpose of the: sale of this power by the City and County 
| clearly includes resale’ by the company for commercial purposes, it 
- ig manifest, on the basis of the prior discussion, that such an. arrange- 
~ ment. constitutes: a violation of. the statutory prohibitions - m. the 


| Raker Act. Co we ae 


ee ay Although eee are aot necessary to the tae deGomimanen of = 2 “ 
a the. question - whether the existing: arrangements for the distribution = 
of Hetch Hetchy power constitute a violation of the provisions. ‘of. 


ua ; the Raker Act, and although I have already given and supported. , 
“my: opinion on that question, certain items in the legislative history 


oe " of the act. and certain facts. attendant upon the performance of the © ce a 
ao contract. of J ruly. 1, 1925, by San Francisco’ and. the. Pacific Gas and oe 


= ae | : Electric ‘Company have sufficient Sonera. ‘Significance. to. justify, 7 2 us 
a | baru them pay: to attention. - : 7 Sat Se 


cae ete "DECISIONS. OF THE DEPARTMENT oF THE INTERIOR | = 887 et 


An entation “of ‘thie legislative: history cf ‘he: act sgkes. i oe 


a manifest that Congress, in the enactment’ of section 6, meant. to 2 


: eliminate completely any private monopolistic. control over the water a 


oe or power produced from the Hetch Hetchy Project, and that: the ets 


_. Pacific Gas and Electric Company was specifically considered as one 
of the monopolistic. concerns to be excluded... Of the numerous. sig: | Sf Ses 
2 nificant. facts found in - the, legislative history, only: a few. need. be a ore 


referred to here. 


ashe. Committee on. Public Lands: of a Hig sé Rapbeadhtatives a eon 

incorporated in its report. (House Report. No. 41, 63d ‘Congress, Ist = st 
session) complete analysis of the bill which, with amendments = 
not now pertinent, subsequently was enacted as: the Raker Act. In ae 


| commenting on section 6. of the bill it: was. stated: 


8 This provision, seauiested: in. by the ‘grantee, was. ‘designed. to. ‘prevent: any: 
“‘monopely: or private corporation from. hereafter obtaining control of the water - 
- supply of San Francisco (p. 11). 


This report and Ree of the bill was alee aneluded” by re 
erence, in the report. of the Committee on Public Lands of the Senate. 
(Senate Report No..113, 63d Congress, 1st Session). 
A clear, concise statement in explanation of this. section ot the 7 


bill was made to the Senate by Senator Pittman, one of its sponsors: 
a before that body: | 


| It provides absolutely that netiher. this water. nor. this power can ever: fall 
into the hands of a monopoly. (Cong. Rece., vol. 50; :p. 54738). 


Of particular significance are the statements made on the fioor by 


Senator Norris in aes course of an extended speech 1 mm support of the 
: bill: i 


ee ae This bill is: or giving to.a private corporation any power. aoe | 


giving to. the: people of the locality of San Francisco the right to use a cheap ° 
power when it is developed. To my. mind; it.is the. very: highest type of. con- 
servation. Here for ages this stream has. been running down from the moun-.. 

tains, even destroying: property, without doing. man. any. good, and this proposi-.. 
. tion is ‘to harness that power and. to. put it to public use, not to-give it. to a 
: private corporation. Why do we “want to develop water ‘power? wil, we give 
ae to the: public: or to a private individual or corporation? a | 


- Here is an instance. where we are going to" give it. directly. to the ane if es 


. we pass this bill. It is going to come into competition with power companies . E | 
and. corporations | that. have; or will haye, if. this bill is defeated, almost'a 


monopoly not only in San. Francisco’ but throughout the ‘greater portion of desl 


>. California (Cong. Ree. vol. 51, Pp. 348). 


a SG: we have’ a maze “of corporations here. ‘When’ you. sum. them all up. you a : us 
~ will find that. they. own practically all. of the: hydroelectric power “of the State > 


of. California, ‘and this. bill, it: passed, will, bring into. competition with them : 


2 one of the greatest. units: for. the: development: of. ‘power ‘that has ever: been: oo 


. : developed in the. history of the world. Tt means. competition. i 
= 20683—35—vou. 5522 aoe 
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wee [Quoting fod: a report: of the Bureau of Corporation hole - 7 
ine the development. of water power in California le ew a 


It will be. recalléd. that. the: Pacific: Gas’ & Blectric Co. nontels directly: ‘or 


Ae influences nearly. 200, 000: horsepower developed. and under: ‘construction and at- 
lease 100, 000 horsepower undeveloped. ” But. as large: as these holding are, that. | 
alone does not by any means. give this company a monopoly. of the water power. 
7 in the’ ‘territory served. ‘There is undoubtedly a vast. volume. 308. undeveloped 


“power: in: this region that is. not owned by it. This: lack’ of ownership. of 
- practically all the power in the territory where.. At operates - has: not, “however; | : 
prevented . the Pacific Gas & Electric Co, ‘from. establishing a. any ‘effective : 


pe monopolistic. market condition.. 


“The. -operations of this company and its ‘subsidiaries cover - the north cena: 
portion of California for about 225 miles from north to south and 125 miles 


= from east to. west. “This territory embraces at least 380 counties, containing : 


about 88,000 square ‘miles. San Fr ancisco, the largest city in the State, Sacra- | 
| mento, and other important cities, are in this UeerlLOry: (Cong. Ree., aes Ol, 
-p. 344), | ; | ae 
Mr. President, I could go on at great length if I were  Gipetaly able to: do 
go and develop those propositions and trace down in detail those various cor- 
porations, but: I: think: IT have gone far enough to show that if the power of 
the Hetch Hetchy is developed it will come into direct competition with: what 
a sworn official of the Government says..is a monopolistic control of. the hydro- 
electric Dower of California (Cong. Rec., vol. 51, p. seb) | 
= oe * | mt x RS ee 
* %*  * The people who ride ou streat cars, the people who use electric 
lights, the people who are now using gas, those: who eventually will use coal 
for’ purposes of heat, and those who use water for’ ‘washing purposes will all 
receive all the benefit there is'in this legislation without any rake-off by any — 
corporation or monopoly (Cong. Rec., vol. 51, p. 847). 
From these excerpts the intent of Congress is clear. Yet the © 
Pacific Gas and Electric Company, now having a complete monopoly 
in San Francisco by reason of the acquisition. in 1930 of the prop- 
erties of the Great. Western Power. Company, receives the entire 
output of the Moccasin power plant, which produces almost all of the | 
_ power generated on the Hetch Hetchy Project. Instead of’ com- — 
: peting with that power, the company has control of it. Consumers . 
in San Francisco. must purchase their power, whether or. not it 
is Hetch Hetchy power, from the Pacific Gas and Electric Company.: 
Even. the City and County of San Francisco purchases from the 


| company the power necessary - for street, lighting and other municipal, ee Fs 


; uses. 


; Re -of 1980 and 1933 to. the California: Railroad Commission, expended, * 
oe some $45, 500. in working for the defeat, of the: proposed: bond issues — 


oot ee OE 


Tt should especially. be riéted that ‘the. ‘Pacific. Gu and Electric ae 
Dae: Company, according to statements contained in its annual reports 


- ‘November ics 1983. “Had those bond issues. ‘been “approved, “Heth < ee 
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¥ ‘Hetchy power, or a ‘part thereof, ‘would hae ee distributed: by a 
| San Francisco. itself In conformity with the mandate: of Congress. 
~ For the reasons stated i in Parts TI and III hereof, itis my opinion | ae 


a that. the. provisions. of section 6 of the Raker Act: are being violated = 


by reason of the sale of Hetch ‘Hetchy power: to” the Pacific a x ¥ co 


7 and Electric Company for the purpose of resale. - ee 
I have ‘been. reluctant. to: arrive at. this conclusion, but I hive ne 


ots roe option’ under. the law and the facts. once, there are two 


methods: ‘by. which’ San Francisco may follow the Clear intendment > 
a of the law and at the same time enjoy all the benefits. that: would a 
accrue to it under the Raker Act. ‘A general. bond issue to finance. 
eh. distribution system may be’ adopted by a two- thirds vote. of those 3 

a participating | in the election; or the charter of the city: may be- 


‘amended by a majority vote so as to. permit. the issuance of revenue 
bonds, which’ will ‘require the: ‘approval. of only: a majority of. those 
voting at. the election. . 

Who’ can doubt that, conscious. of both. its sbligations ind: ‘itis e 
opportunities under. the Raker Act, San Francisco will rally. under 
its splendid civic leadership as it has done so matiy-times~ in. the 


past and by its vote declare itself to be on the side of carrying | 


out the ‘solemn obligation with the: United States Government that 
It undertook when it accepted the benefits of the Raker Act? 
If the contract under discussion was: ever justified as a measure — 


of temporary expediency, that justification can no-longer be pleaded 


in its defense, after such a lapse of time as this case discloses,. Nor 
ean San Franciséo be heard to urge, as an excuse for-its continued 


failure to carry out a clear and binding obligation; See that 


the citizens can overcome if they haive the. will SO: > to do. 





“OIL AND Gas LEASING ACT AMENDED * 
[Circular No. 1867 ] 


| Deearrunnr OF THE “hereon. 
pa | GENERAL Land Option; 
"Washington, D. Cs oe ie 28, 1986. 


- - Rrorsmmns, Unrrm: Stas ‘Tage OFFICES: ee set ee 
“By the act. approved. August | 21, 1935 (49 Stat. 67 4), ‘Sections 43, ; ee ae, 


14, 17, and 98 of the Leasing Act of February 25, 1920 (41 Stat. 437), 


<-were amended. A Copy. of the act, t will he: forwarded fo Ne when a, 


- available, oe 
~ The. améiidatory an eee among her things, that: 


Lands subje ect to. disposition. under. the act known or paver to sae _ 


a ‘e contain clan teaesbs of oil and ee ey. bel leased bye the » Seeretiny 0 f the ; Fe ae 
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- terior to the highest, responsible bidder. at soupeuitive bidding ei 


oe under general regulations, in leasing units of not. exceeding | 640 acres 


in as. nearly compact form as possible. Such leases will be condi- — 


= = : . tioned upon payment of a royalty. of not less than. 121% per. centum. oo : 
' and.an annual rental of not less than 25 cents per acre. Leases of = 
-. lands not. within a known ‘structure of a producing. oil or gas field 


: : _ shall be for.a period of 5 years and so long thereafter as oil or gas” 
is produced in paying: quantities, and leases for lands within known 


oo ee producing structures for a period. of 10 years and so long thereafter: | 


aes as oil or gas is produced in paying quantities. , . 
- The person first making application for lease of ae not thin = 


oe - i known producing structure, including. applicants for permits whose | - : 
. ~ applications were filed after 90 days prior to the approval. of. the Fee 


cact, are entitled to preference rights to leases: without: competitive ce 
bidding, the royalty to be 121% per centum where the production does ~~ 


not exceed 50 barrels of oil per well per. day, and not less than 1214 - 


‘ per centum when the production oo 50 barrels. of. oil per well -_ 


per day. 


~~ 


“Prospecting permits shall be. issued on the pending aepioen Seas 


_ 7 * » filed 90 days or more prior to the date. of the act, but no permits: a % 
a eae based. upon. applications filed after 90 days prior to the date of the 
oe oe amendatory. act will be issued. Applications for. permits filed after = 


| - 90 days prior to the date of the act shall be considered as applications - ; . : 
for leases under the amendatory act. a 


Outstanding permits heretofore extended. and not subject: to can- 


. celation for violation of the law or operating regulations are ex- 
- tended by the Act to December 31, 1937, and may thereafter be = 
extended for not exceeding one year by the Secretary of the Interior. _ 7 

- The extension of permits not heretofore extended or which © may: ‘be: 


oe . issued. under the pending applications is authorized for a period. a : 
. of not exceeding two years where the Secretary of the Interior shall Ss 
_ find that the permittee has been unable with the exercise of diligence 


7: a to test the land in the two years for which the permit was issued, — 
but in no case beyond December 31, 1938. The extensions to Decem: | 


_ ber 31, 1937, are granted -by. the ace and no application for exten- ein. 


sion nor action by the Secretary of the Interior is required. How-. - 
ever, such extensions | are subject to conditions of prior extensions, 


| and ‘where. the prior extensions were on condition that stipulations. a a 


oe be. filed and unit plans of operation submitted for approval, these 


= conditions must be complied with in order to make the extensions. Saari 
- fully effective. i eee 
oe | You will receive no more ssalbaions for oil acd gas 1a prospecting — = 
permits, and will promptly reject all such applications. that have oa 
been filed after the date of the oye of the a act, y fem 
ae a 85 , atter Rada 21, 1935. | 
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~ Pending rbeait: ne approved ener dace ‘the ene ne 


ae act, applications. for leases of lands not within the geologic. structure — eo — 


of a producing oil or. gas. field. may be. accepted and filed. ~ Such | : ay = 


ie : ; - applications may not include more than 640 acres of land in ascom-- - 7 
— pact-a form: as: possible, and should cover. so’ far as applicable the: 00s: 


| points. outlined in Section 4 of Circular 672, and be. accompanied a 


2 by a filing : fee of $10. The form of lease to be: issued, bonds, royalty, © oe 
and rental requirements will be provided for in the regulations under. 
_ the amendatory act,-which will-be issued as promptly as possible. = 

You. will note on any such application. the date and hour of filing, oe. 


oe aad” after noting sous ay transmit the application, to this ee 
cu office 7 : ae 7 pee, ee 

Bee. Action. looking - i the ; issuance 5 of prospecting permits on. ihe ere acer oe 
- ing applications: filed 90 days or more prior to the date of the act 


| = will be taken in. regular order. and as expeditiously . as possible, the. 


- : .* - Suspension: of action. directed: by the Scat) of. the: Interior “On: fig 
“oa. : May 4, 1986; ‘having.| Deen: terminated. Je 2 ae es 


ee Fr. oW. ar OHNSON, Commissioner. 
| Approved: : Borne oe e _ 
- Cuanis Wesr, oe nee ae ee 
oe Seortory. 


“UNITED STATES ve - SAMUEL DON PROBERT 
- Deciied September 8, 1985 | 


| Appritona | eer “UNDER Sree B eines hee Bak “ENsey “Unpen ‘Seo. 6 ae 
ENraRcEp Hommsreap AcT—RESIDENCE ‘REQUIREMENTS. - 2 Te Fe 


. = ‘Where one who has. perfected. ae homestead entry re ‘section 6 of. the ea 

Ge “enlarged homestead act applies to. make an-additional entry. under section Be coe oo | 
> of the stock-raising act. he ‘is only required to show that-at the. time of filing a ale 
as oe application he: owned and: resided £ in’ a ood faith. ‘Upon. the land embraced a — 


his original entry. . bie ee Fe 
* Gage: of: Sanford H. Wallis (531 1. D. 274), ited and a applied. a a ae 
- Paragraph 19 of. Circular No: 523, modified. oo ay a te 


aay ‘Govmnnstanr ApversE ‘Procmsprnes—Citanae—Dznrunait—INSURFICIENCY. 


cc ih adverse proceedings | by the Government, ‘a demurrer which is ‘not a i eee 


- defense. to the whole of the charge. or r charges | must. be overruled. ee 


is | Wren, 2 Under Secretary: Piya a 
Samuel Don Probert. ae eteead ree Salt City 0 044104, a: 


. July. 28, 1928, for 240 acres in ‘Secs. 14 and. 23, ys, 20 S., R. ow. ha 


8. L.M,, under section 5 of the stock-raising homestead act, as a oo 


| tonal to patented entry 09677, made under section 6. of the. enlarged ie a 


es helen act. for 200 acres: in Sees. 24 and 25, T. 18 Pe ‘R 8 be ay 
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= Final Sooke was erin upon. the additional entry. October 19, 1938, , but oe 


be no final certificate issued... 


In his final proof ee stated: that: ie oan aod ed an a2 2 


. the original entry when. the additional entry. was made, and: specified ‘ 


periods of residence amounting | to more then 6 seven months each. yaar oe 
. from 1928 to 1933, inclusive. . 


March - se 1934, adverse proceedings were ‘directed. against the oo 


a a : additional entry on. the. charge: : 


‘That: the entryman. dia’ not. establish : a : residence. on the. iand as. ailaged- in | 


- his final proof, nor. was: résidence ther eon maintained in the manner'and for 


: iF the period stated: in the said proof, nor was residence maintained thereon for . 


eg period of as much as seven months each year for at. least. three years. as a 
7 required by the law under which the entry was made, © i.” 46 
i The entryman. filed : a demurrer: and motion to Aisuniss the: ee ~ 
ings, ‘and also filed answer denying the charges. ‘The. demurrer 


attacked the charge ¢ on. the ground: of insuficiency, it being stated 1 mm 7 - 


‘that connection : Be Gees: | | 
marr a ‘That. his. original. sae was “patented ~ aden See. % ae ae Enlarged | : 
: homestead. act. er ee ‘Act double the: cultivation is rountied. in eu of a 


residence. | ae 
2. That his additional ee ag gaint which this proceed: ng was initiated, = 


ey “was made under Sec. 5 of the Stockraising Homestead Act., Under this provi- 
.. sion of the law an entryman is: required to. show! that he owns and is residing 
upon the Jand in his: original entry. when he files: his additional application, 7 
Dut he is not. required, upon submitting his final proof, to show the extent to — 
which he lived: upon. his. original entry. ‘Neither. is ‘he required to show resi- ve 


4 dence on his additional entry. The law makes no: ‘distinction between entries 
. perfected under Sec. 6 of. the. ‘Enlarged’ Homestead : Act and» entries ‘perfected ie 


i under. other. laws. It makes no difference whether he lives. continuotusly. on | 
. TS the land’ after making’ a. See. 5 Stockraising | Additional entry” or whether ‘he. 


as resides off the land entirely. ‘The Jaw makes no further ad as to oa 


a residence. : 


> sat That the. sufficiency’ ‘of posiaence: apiae: upon. the: ‘otiginal. patented fore 
7 shoula be ‘determined prior’ ‘to. the allowance. of a See. 5. additional homestead: 


_. entry. If further residence. is required, allowance under. Sec. 5 of the Stock- 


os raising ‘Homestead Act should be denied and the applicant allowed. to make | | 
entry. ‘under some other provision. of the Act. : - After. an entry has been. allowed 


under Sec, 5 of. the: Stockraising Homestead Act, the > question of. residence: | oe 
et ae should not. later. be made. an issue. _ ae Pree 2 : 

2k Be ‘The register overruled the cenueree and: cad fhe ee ee: ya: 
ae ground for such action, the register, adverting to the allegation. i in 


~ the motion that entryman resided | on. the aa at the. time of | 
making the additional entry, further said: ar ea 


We have to advise - you that the Department has held in various “cases ‘that 


Bes ‘residence in the amount required under the homestead laws must be shown, ~ 
- either upon the original or the additional entry, evel. though the original entry es 


‘was Inade under: Section. 6: of the enlarged homestead act. 


. The charge is to the effect that residence was not had by you to. the extent — — 


im claimed in the final ag Motion to dismiss igs denied. 
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bt a On. appeal ae this action: the’ Coniitiasionas of he General bBo : 
“Office, by decision of J uly 26, 1934, held the registers s action 1 was . a 


| ‘redt, and directed that: hearing be held, stating: | 


ne record has been considered in connection with the several. acts involved es 
= and it appears therefrom that in. this CaS: a. showing of residence upon. the ; 


ae original: entry; or the: additional, for a sufficient time. each: year for. at: least. = pn RS 


7 three year S, as: required. by. the. homestead. law, is an essential to. final proof. — ae 
a See paragraph 19: of the regulations. governing stock-raising homestead entries, _ | 


Ra. Circular No. 523. The charge stated in the order: directing adverse proceed- es ne 


ings,” if: admitted, or: proved by: competent ‘evidence, would’: ‘warrant: the. ‘Gan- ae a 
. -cellation ‘of: the entry, - inasmuch as ‘it is. charged that the entryman has failed’ : 


ae comply. with the requirements of the law: under which the entry. was. made, E, 


Notice of: the Commissioner’s. decision ‘was: served. on entryman a 


on August 6, 1934,. It was not. until December 5, 1984, that he took 
- action, then filing: an. appeal, renewal of - demurrer and. motion to 
dismiss. “By decision of December poly 1934, the register held the: 
action taken by the Commissioner. was. interlocutory and not ap- 
pealable and that the appeal was filed out of time, and alee | 
to the appellant's statement. in his: appeal, Mane, : 


Tt is. requested: that’ the entire. ‘matter ‘heretofore présehted be reviewed and 


that the Commissioner’ S decision ‘be reversed and the contest’ ‘proceedings dis- nae 


missed. ‘In order to. “save the ‘Government’ the expense. of a hearing, which I 
ano not pr operly prepared: to: defend, qr waive. my right. to. a hearing: and. elect 
to s stand on. my. motion and. appeal. . 


the register. vacated the. order For ce ane held: the: sana 


cancelation. On January 23,1935, the entryman appealed from the — 


decision of. the. register, and upon transmission. of the record, the — 
Commissioner treated. entryman’ Ss appeal. from his decision of July 
96, 1984, as an allowable one, and, transmitted the: record to. the | 
Department. | 


In his appeal the entrygnan: insists upon ane grounds ‘tor. dérurret a i 
_ and contends. that paragraph 19 of the. regulations. governing stock- 


_ raising homestead: entries: (Circular 523, 51 L. D. 1), referred to. by 


the Commissioner, is an. arbitrary ruling hicks is not justified by any ne 


: - reasonable construction or eee of the stock- TRSING - home- a 
stead act. (39. Stat. 862). a mA : 


_. If, as contended by’ the cateyiiatt, ‘prdot of pendence on “the age 
2 ~ original entry at the time of the filing of the application. ‘for-ad= > * 
ditional 1s sufficient, to qualify: the applicant. under section 5 of said” ie 
act and. to obtain title in so far as the. requirement. of residence ee 
concerned, that. part. of the charge in the proceedings | which ‘ale 
-leged, as a basis of invalidity. of the entry, failure to reside ‘upon | aa 


the land to the extent required by the three-year homestead act, = — 


stated no cause of action, imposed a condition not required by law, 


: and in effect. denied the entryman a substantial right. A decision. — : ms : 
. unas amounts to the denial of a substantial right i is not interlocutory. eee 
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“Rathbun ve Warren (10 L. Dai). Morsouer: as. this j is a ah. aie 


Tee ing solely between: the: entryman and the Government. and no ad- | “i 


& - verse claim asserted, the fact that the appeal. was not. filed in.time | 


a may be disregarded. Henry Hale (13 L. D. 365).- It is therefore ; ; 


 pelieved that.the Commissioner properly. allowed. the appeal. 


There is no merit in the contention that after entry is allowed’ 


2 under section 5° of the stock- ‘raising act, the question of residence _ 


- should not later be made an issue. “The present application, like ap-  * | 


plications to make entry under. other statutes, is allowed on ex — 


| : eo parte allegations of the entryman, if sufficient.to meet the require- 7 
“ments of the applicable regulations. If it later be reported, as the 


eis result of field investigation, that certain essential allegations made 


- by the entryman are false and untrue or misleading, or if there 
otherwise come to the attention of the Land Department facts which 


tend to. show that entries were obtained on such allegations, the — 


Land Department has the right and the duty to inquire into the - 7 


- matter and take such action as may be appropriate. The Depart- a 


ment. consequently had unquestionable jurisdiction: to inquire and 


| determine whether the entryman owned and resided. upon a orig- : 


: na at the time of application for the additional entry. - 


Turning now to the question as to the quantum of iene re- et | 


7 7 quired on the original as a prerequisite. to entry “and: patent to the 


- additional. under section 5 of the -stock- “raising” homestead act, ae 
‘ section 5 reads: Es | 7 , ee, 


| That persons who have submitted final proof upon, or received pee en a 
a lands’ ‘of the character herein described. under the homestead laws, and. who 


- own. and reside upon the land so acquired, may, subject. to the provisious of | ol 


- i this Act, make additional entry for and obtain patent to lands’ designated oe 
for entry under the provisions of this Act, within a radius of twenty miles 


from the lands theretofore acquired .under the homestead | laws, which, to- 
7 gether with the area theretofore acquired under the homestead’ laws,. shall not» 


_. exceed six hundred and forty acres, on proof:.of the- expenditure required 

_ by this Act: on _account of permanent improvements upon the additional oe a 

.. entry: Provided, That the entryman shall be required to enter all contiguous = 
; areas. of the character herein described a to entry prior to the cnn of cae ae 


any noncontiguous Jand.. 


_ Paragraph 19 of Circular 528, supra, provides that: 


es ae person who has made entry under section 6 of -one an the Sniaeeen : : = 
cary homestead acts may. make ‘an additional entry under the provisos to section. ~~ 


3 or under section 4 or 5 of this -act, provided all be designated as. stock- : 
: raising land; but he must reside on the land entered under. the act or that > 


pet eae originally entered, to the extent required by the 3-year homestead act. 
, - However, section 9 (b) of the same circular provides that : 


“Where satisfactory ‘proof has been submitted on the original ee the. - vy 


additional entry may be perfected under this section of the act (See: 5) 


_ "regardless of the question ‘whether it was B-year, 5-year, or commutation 
. -Broof, * Bite 7 pO rg ee 


es wr» DECISIONS oF THE DEPARTMENT OR THE INTERIOR B45 ee 


Ag comcation: proof « on» thes Cea mould: require ony 14 fit 


he 2 months’ ‘residence, it is plain. that that. amount of residence would. ce : | Sie > 


sufficient 3 In, cases where. commutation. proof was made, ~~ seas Se ae, 
oo nthe: case | of. Sanford 2 As Wallis eee I. x eee the view was ne 
a “expressed thats. 220 


- Section 4 of the stock-ra aising ee contemplates’ fall incorapltaned! ‘with. a, ; - 


; : ; : ‘general provisions of the: homestead: law. cas to: residence, either ‘on. the orig- - ‘ ee e 
; inal. or additional land. “This section. differs. in. its. requir ements. as. to residence e a OR Taare See 


from section 5 of the stock-raising law. ~The latter section provides. that after re aes 


| an original. entry. has been. perfected. additional entry: may be made if the 


| claimant. owns and resides. upon the. ‘original perfected entry at the ‘time . 


| Senate additional entry is: initiated, and: that ‘such additional: entry may pe | 


“perfected by meeting ‘the. requir ements: as. to improvements only. “Tn a case — 
| of. this. kind it is immaterial. whether the original entry. was pertecied: under 
the. three or five year homestead Jaw or commuted. . 


“Tt is also: noticed that. i in the unreported - decision oft the: . Depiaré: oe 


a ment of July 9, 1923, involving entries Salt Lake City 017499, 018692, - | 


it was said that the Department is-not disposed to adhere strictly mn 


to the provisions of said paragraph 19”, meaning the paragraph in 
question. In that. case.a: Miss Gray, on May 1, 1916, made entry 
017499 under: section 2289, Revised’ Statutes. “She had. her entry . 

changed in June following to one under the nonresidence provisions . 
of section 6 of the enlarged homestead: act. She completed her 

proof and obtained: patent in 1922.. On January 2; 1917, Miss ‘Gray — 
made application for additional entry. 018692 ace the stock-raising 
homestead act, which was allowed May 14, 1920.. On December 20; 
1916, one Snelgrove likewise made a iomestend entry under: section 
2289, Revised: Statutes, which was changed in February 1918, to one 
under the’ ‘nohresidetice provisions of section. 6:of the erigee home- | 
stead act and. was patented in 1922. He made application for addi- 

tional entry. under. the stock-raising act’.January 29, 1917.. Gray 
and Snelgrove were united in marriage June 14, 1917... The final 
- proof of Gray.showed ‘that she and. her husband had resided on‘her | 


original entry from’ September 21, 1920, to July 5, 1922, and there- -- . 

- after the couple removed to the husband’s patented entry. The ‘De- « 
partment held that in view of her. ‘residence on her original: entry 7 

as above stated “she was entitled to have the additional entry treated 


- - as-one-under section 5.” In view of: this decision the Commissioner 


~ suggested to the ‘Department. that paragraph 19 be amended by 9 

_ changing the semicolon. after the word “land” to:a ‘period. and omit-.~ L ieee 

- ting the remainder of. the: paragraph This suggestion was: “not 2 oe 
— acted upon favorably. as ee 


~It may be assumed. ‘tia. 3 in the bebe alae of peragraph’- 19 otha 


- fact was recognized that. entries under- section. 6 of the enlarged — 


homestead act would be patented without. the necessity. of any resi- cat 


“ dence, and therefore it was, ee for the. applicant under: sec- ene a 
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tion 5 of: the stock:1 -raising act to show, as that’ section required, — 


_ that he resided upon the land previously acquired. It is believed, 
_ however, that the specification in the regulation that. the residance oe 
5° should be to the extent. required under the three-year homestead - 


act. goes. further than is necessary under the terms of the act. 


Section 5 of the act plainly requires that the applicant must ae 7 


2 ee the land theretofore patented to him as a condition precedent - bs 


to the:allowance of entry under that section. The word “reside”, 


however, is used in the same sense as it is used in. other provisions 
of the homestead law, and means ani actual, bona fide residence on the — 


= Jand to the exclusion. of a home elsewhere, and not a temporary — ; 
; ~ sojourn. at the time of application made for the purpose of ostensible 


compliance with the condition. It is therefore within the province» | 


| : of the Department to inquire into, and the entryman may be re- 
i quired to show, all the facts and circumstances relating to. the 


Pee character and extent of his residence for the purpose of determining _s 


- whether he was residing upon the land in good faith at the time of - ?, 


a application for the additional entry. . If the bona fide character of © 


a his residence appears, nothing further i in that regard is required. © 
lt follows that the last clause of the charge, which: alleged ean ie 


: to: maintain residence for seven months each year for at. Jeast three’ 
~ -years,-is immaterial and may be regarded as surplusage.. On ee 


iS a other. hand, that part: of the charge alleging— | 


a ‘That entryman did not establish a residence: on that land as: alleged in his: 


final proof, nor was residence thereon maintained in the manner and ao me 2 


‘period. stated in said. proof— . 
| put at issue the question whether the eee resided: pon: she 7 
land at the date of application, an issue which it was incumbent 
on the entryman to meet. Under well-settled rules of pleading it 


-_ -seems settled that a demurrer to a pleading, or toa count, or para- : 
graph as a whole, will not be sustained if part thereof is good, and 
_ that-a demurrer, not a defense to the whole declaration to which it "e 


eet: applied, should. be overruled. | Bee “Pleading”, See. 541, notes 24, 


es +25, in 49 C. J. 499, 


‘For the reasons fated: the action mee the: Cons oher ae 


ae | the demurrer and denying the motion to dismiss was correct and is . . 


2 affirmed. As entryman has waived a hearing and elected to stand: 


Pad or fall on his demurrer, the. entry will be canceled unless the entry: - 


- man shall file application for hearing, within 30. days from notice | 
hereof, to determine whether he. resided on the leche entry at the a 


| : | ane of ae additional say: 


| Affirmed. 
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| AMENDMENT OF CIRCULAR NO. 1309, COAL TRESPASS 
= REGULATIONS 


" [Cireular No. 1366] ‘ 


> Departmen OF THE ao ee nu 
: GenrraL Lanp OFFICE, . 
| ee Sa 7 Washington, D. 7, » Bephemben: 4 1935. 
“> Spnorat: jee IN  Craran; Hos 
Recisrers, Untrep Starrs Lanp Orricus? 


ae _ Circular No. 1309, approved August 17, 1933, is hereby amended ss _ 
by changing par agraph 3b to read as follows: pO eet 


For willful trespass, payment must be made for the full eaine: of the eo $4. 


at the time of conversion. without deduction for labor bestowed or expense in- 
- _ curred in removing and marketing the coal. Liberty Bell Gold. Mining Company. —- a8 = 
y, Smaggler-Union. Mining Company (208 Fed. 795). The mining of coal in 
ae trespass. is presumed to be willful, in the ‘absence of persuasive evidence of — 


the innocence and good faith of the trespasser, United States v. Ute Coal and 
Coke Company. (158 Fed. 20). S Se ie sen 


an d by adding as: ‘paragraph No. 7, the following: 


one * account is settled:. 


, _ af “Approved 


“The - Commissioner of the. Genes Land :Office will aa ‘recommend, wth ~ = 
| knowledge of any unpaid balance due for coal mined in trespass, the issuance — ere 
- of a coal ‘prospecting permit or lease to such a trespasser, until the ‘frespass rere 


Frep W. Jounson, C Seine . 


- Cuaktxs Wasi, 
| ee | eee 





“CULIVATION | REQUIREMENTS ELIMINATED AS ‘TO ‘CERTAIN _ 


-HOMESTEADS—EXCEPTION OF FOREST AND RECLAMATION a 


_ HOMESTEADS AND ALASKA | 
[Cireular No. ‘Is68] 


Drannor OF THE Tyrertor, ae en 
- Geweran Lanp Orrice, es 

— , Washington, DC, _ September, 4 i, 1936. : 

; - SpECLAL Gate IN Carcr; a 

-Ruorsrens, Unrrep Srares Lanp Gas: 


The Act of August 19, 1935: (49. Stat. 659), entitled “ ‘hn’ Kee to sie 
ae ‘Sliminnts the requirement of cultivation in connection with certain : a | 


: homestead entries” . “provides | as follows: 


"That, exclusive of “Alaska, the provisions of the. bisesteda aawa. requiring _ 


oe “cultivation of the land entered shall not be appncene to existing homestead 


a 343 "DECISIONS. or THE DEPARTMENT OF THE INTERIOR “[Vol. - Pot a 


- entries. made prior ‘to. Webruary 5,. 1985, . or thereafter’ if based upon. ais aa 


settlement prior to said date, and no patent shall be withheld for. failure to - a 


= tes eultivate. such lands : Provided, That this: Act. shall not be. construed. to. rian, | 


affect any- provision of law requiring the cultivation of lands subject to the = 
Ng reclamation laws, nor to apply. to. entries made under the Forest Fonetent’ Se 


Act of June 11, 1906 . (84. Stat. 238)... 


-. The provisions of said. act. apply to ‘existing ‘homestead. entries thada in - 
= any. of the public land States. prior to February 5, 1985, and to those made : 
thereafter if based- upon valid settlements made. prior to that: date. In all 


; cases. where said act applies, no proof shall. hereafter be rejected. solely for 
_ failure to show that the cultivation peauiroments, of, the homestead laws. have. 
; been complied with. | | | 


_ The law ‘does not. apply. to Hemsted. en tioe, imnad. subject to. - 


a : the provisions of the act of June 17, 1902 (82 Stat. 388), and amend- 


ments thereof, ‘known. as the reclaniation: law; or under the act of 


June 1. 1906. (84 Stat. 283), and amendments. thereof, Jmown as 
the law providing for entry of agricultural lands. within national 


forests; or: to homestead entries made in the Territory: of Alaska. 
me Eas ee + ‘Fev W. TorNson, Commissioner. 
oT concur: ae : 
~=&B. W. Ma teen = 
? + Bebing: eka of Investigations. 
; Approved: ge Dg 
" Caries Wai 
Under Seoretary.. 


UNITED STATES v. EL PORTAL MINING COMPANY 


“Decided Sépteniber 18, 1985 


pd Mra Crarm—Expenprrure J AS , Basts FOR, Parunr—Amnrar TRAMWAY. 


An aerial tramway. ‘used. and essential for. the transportation ‘of: ore: from a i 


mine is available toward meeting the requirement of the statute respect~ 
ing expenditures. prer equisite to ‘patent.. ; ? ee ; | 


‘Department Decrstons IN CoNFLicr MoprriEp. : 3 = 
- Department decisions. in. the cases of coe Glance Lode. 7 ee D. 542), 


_ Monster Lode (35 L. D. 498), and Fargo Wo. 2 Lode (87 L. D. 404), in so far 


as in conflict with’ decision in thie | case in the. accrediting of expenditures, - 
“held. not controlling.” | | 3 | he 


West, Under Secretary: : 7 ee Fadl gee 
| The ET Portal. Mining Cae hae aoe Foe a eines of  . 


_* Commissioner of. the General Land Office dated . March %, 1935 — 
rejecting its. application, Sacramento 025328, for patent. to the Ba: | 
~ rium Nos. 2, 3, and 6 lode mining claims, situated j in Secs. 18 and 19, - 


| : or 3 S., R. 20 ES M. Dd. M., and within the Sierra National Forest, i 7 a 


ee s) | "DECISIONS, OF. THE DEPARTMENT. or THE INTERIOR: aga se 


pe tes anainst ‘he mle was s filed t the Forest Service, charging ee 


h: lack of discovery and insufficient expenditures for: patent. purposes. . : ee 


At the hearing the Forest Service. conceded. discovery on Barium | oo 8 | | 
No, 2 and sufficient. expenditure on’ behalf of Barium Nos. 3-and. Oe. 2h gre 
~The action of. the Commissioner, rej jecting- the application, results _ 


: = from: his. findings that. the’ expenditure on: behalf ‘of: Barium. No.2 siti 


 was*insufficient, and that no discovery had been made on Barium — ne Eas. 


- ‘Nos. 8 and 6. The appeal challenges the correctness of these findings. ee a. 


The material testimony has. been set. forth and. analyzed in the — 


: : Commi acne s decision. and need. not. be repeated. -Exchiding: the : - ae 


| testimony of witness’ Argall, an. old and very deaf. witness. for’ de- . 7 ; ‘ ; 
- -fendant, which betrays uncertainty, lack of» comprehension | of. some — ee 
of the questions and other infirmities, the epsom shows little dis- _ 


| agreement as. to. the controlling facts... 


Sos With respect to the discovery ofa: is or vein of Eee er ao ; fey 
rare rock i in place on Barium 6, Friedhoff, mineral examiner. for: the Forest . 


= See found: high-grade: float ine a slide’ and nothing the place. os : 


: = assayer, toma: a int ge ‘quantity ‘of. ‘detrital ie ‘bariuni esti- Oa ; :. 
mated to run 20 percent, - Murchison, witness for. defendant, super- 


>. intendent. of the National Pigments Company, ; a ‘company leasing oe a 
ee the: property. and. adjacent. claims. and conducting | active minng 


aS operations on barium. deposits . on the latter, found only eed a 


s ~~ nodules carried. where it j is by a. small slide. None of these witnesses | im 
_. testifies to the. exposure. within the bounds of the claim of rockin. 


es 3 - place bearing barium. or. other. valuable tnineral.. a placer discovery ; | : 
'..- will not sustain a lode location: or a lode: discovery ae placer. location, © 
fs Cole v. Ralph. (252 U.S. 286, 295) 5 Big Pine Mining: Corporation a aoe 


a (88. LD. 410). and cases thors: cited.” re ee, 
With respect to. like discovery on Barua 3, Friedhoff testified that ge eae 
- he found no lode, simply rock outcrop ‘probably containing at few. 2. 20 oe. 
. “percent. of barite,. and considering the vast amount that could be 


. mined: on the patented land there would be no excuse for developing _ . ae 


ae _ something containing: only a few. percent of barium. on a 
Warford found “a silicified layer of lime. impregnated. with barite, ee aes . 


- hae is, ‘such: portions of the lime bed as have not been. protected 
: against: replacement. by: barytes show small, amounts: of plage De ee. 


‘ae oF mineral. Ms —e 
fe “Warford further: testified that eee is ieee i ceplagemedt = ate 
ce of limestone beds except: where such beds. are silicified; that the lime--- Se 


stone occurs in layers between layers of sandstone and slate, all being aA “ 
-. distorted into -folds; that ‘barium. solutions consumed and replaced a 
- s ines Timestone, encont. where it. was. s sealed seainst such action nie silica. . - #, oe 


- . pe o@ 
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~ comple, in: Peale ee completely replaced: Sys cee which Pe. 


eee: renders the deposit irregular in extent,-and through the best grades eo 


1 hag of. barium alternating areas of silicified limestone « occur. 


-Murchison-testified that on Barium 3 there was an outcrop. of fs 


‘ evade: barytes, very. silicious;- that it would take development to prove — 


ots : whether the conditions there would produce barium; that 90 percent — - 


barium was commercial ore, though. 70. percent ore: could: be treated 


| “and. rendered commercial; ‘that with. the installation of new metal- 


 lurgical. poe 20° percent ore: could bet aa out. and made ae 


commercial. _ 


While both. ‘Warford. and Neco’ were. of a opinion hee ces as 


: cheats sa Daan was sufficient to justify: expenditure with the 


— expectation of. finding barium i in:commercial. grade and.quantity, the | os _ 
_ meager and. dubious character of the showing ¢ on the. claim, c considered — ae 
in: connection : with: the large deposits. available and valuable: for 


2 mining. purposes on the claims that now or have ee operated in | 
_the group, lends little support to the conclusion. - 2 


. Lands: containing limestone or. other nations: ot sudan: the os . . 
conditions: shown ‘in the particular case cannot probably be. success-_ nets 


2 fully mined and marketed, are not. valuable because of their mineral 
- content, nor. subject. to Agcation’ under the mining: law. eg Pine a3 


> - Cor poration (538 I. D. 410) and cases there cited. 


cot is. believed. from. the evidence that. adequate. ieiiar is “not: . | 


so shown on the Barium Nos. 8 and 6, and the finding of the Commis- 3 a 
~ sioner that no discovery was made. thereon: was fully warranted. | 


_ The defendant’ sought credit as acceptable. expenditure for the os 


hewee Barium Qa. proportion of the expense of construction of an aerial 


tramway extending from: Barium. 6. across Barium 2 and the Merced ee 


River. to lessee’s mill. The tramway js sald to have cost. $40,000. - 


. The testimony is to the effect. that.the tramway is used to: “carry, the 
~ ere from the mines to the mill. There is no question’ that-if'atram- 


os : way | may be accredited as a proper. mining improvement, and can be — 
. Yoade available at nominal cost. to transport ore. from the Barium: a 
Pe claim, as the. superintendent. of the mine asserts, the cost thereof, ae 
-~S prorated among contiguous claims of the group which it may serve, 
.. will be more than enough to supply: the deficiency of the ner work 22. 
ne on. the claim; which the mineral examiner appraises at $205. oe. 
The Commissioner refused. credit for. any expense of the ae 2 


under the rule that structures which in no way facilitate the extrac-— fois 
tion of ore from the claim. cannot be credited: as patent expenditures, Poo 


citing Copper Glance Lode (29-L: D. 542); Monster Lode. (85 ED. 

Ee 493) ; Fargo No, 2 Lode (37 L. D. 404). “The doctrine of these cases - ao 

should not: be regarded as controlling in the present case. ‘Inthefirst 
case > cited, credit: was refused for the costs of a “wagon. road and. es 


Ce, abet = ‘DECISIONS: ‘OF THE DEPARTMENT OF THE INTERIOR | — 85r a 


=. Veciitaiines for a enaieee in’ othe xeeoina: for a Gant wale in: thé’ —— 


third, for a wagon. road partly on and partly off the cae to which | 2 os 


ie was sought to be accredited. 


oe Since these decisions, however, were rendorad, the Department hae Pree | 
ee es returned to. its earlier views and subscribed to. and. quoted with. ap. 


is proval the view of Lindley on Mines, sections 629, 63, that: 


Roadways are necessities. and where ‘such have ‘peen constructed. on os : 


. claim for the manifest. purpose. of: assisting’ in. the: development of the mine ee 
_ such as transporting. machinery and. material: to and. ore from. the | mine, ‘it is, ve. 
2 a legitimate expenditure. et en ee ee a Be ee ee ee 


As” we have. heretofore. ‘observed, “roadways § are. necessary, and: Siete. con- - 


are structed in good faith and. for the manifest : purpose of aiding in the conduct of a | 


‘mining operations. on. the particular claims sought to be. represented. by ‘this = : ss 
. character. of | work, the cost. of. their. ‘construction . in connection with active - 


_.. mining operations may. be entitled to consideration ; but this rule is to be ap- = 


7 -plied. cautiously and on the lines of obvious common sense. | ‘See Tacoma and cake 
_ Roche Harbor Lime Co. (43, L. D. 128, 185). 7 oe | 3 


oo: The: rule. stated. by Mr. Lindley 18° creobenized in numerous ae S : | ee 
_ cisions of: the courts and. has been: followed by the Department ee Se 


the present time in unreported cases. 


| While a clear distinction may be. een hie smelters, quartz ; nan + 
ei mills, lime kilns, and. other instrumentalities for the treatment. of | 


ore after. it is mined, and. roads for. its transportation from. the mine, * 


no distinction i in principle i is seen between a road and an aerial tram- 


way. when both : are used. and essential for the transportation of ore os | 


. from the mine. 


The road in. ‘such: a ‘case is no ‘more. ‘intimately. connected with 


‘inining operations” than. the tramway used for like purposes, ae ae 


ode manifestly the removal of the ore or rock extracted from. entrance. = 


| : 7 to.a mine or quarry facilitates the extraction of the ore or. ‘rock. that... ; 
follows. It is undisputed ° in the present: case, under the conditions 


| existing, that an- aerial tramway is essential to the removal’ of the 5 


barium. deposits. from. Barium No. 2 ‘claim, and that the: utilization — oe, 


of the present. one is much less: expensive: than to build another one. = 


7” The credit claimed on account of such. expense of construction should eo : ee 
. be allowed. Accordingly, the application will be. rejectel as to. the ne 


Barium Nos. 8 and 6, and allowed as to. Barium. No.2. 
AS modified, the Commissioner's Ss. decision. is affirmed. 


Mu oad and tafe 7 : : ee, : 


852 | "DECISIONS OF. THE, DEPARTMENT oF THE INTERIOR | [Vols | 


7 PROOF on, HOMESTEAD. ENTRIES BY DISABLED ‘WORLD WAR 
| _ VETERANS—ACT OF AUGUST 2%, 1935 | 


-fOireular No. 4871), 


‘Daparracen OF THE » INTERIOR, , 
--  Gpnerat Lanp Orrice, -- 
* Boge ae " Waghéngton, dD. C., October coe 1926. 
ihesiarans: ‘Una. es ‘Lanp” OFFICES: | 
‘The Act of August 27, 1985 (49 Stat. 909), entitled oe et: to 


= authorize certain homestead. entrymen. who are disabled World War —. 


ee 4 veterans to make final proof of their entries, and for other us Tae -_ - 
. provides as follows: - Ae ae - Cee a Re ee 


Pe at That any entryman under. the names isae laws of the United States who on. 
or: ‘after April 6, 1917, and pr ior to November 12, 1918, enlisted or. was a member a oe 
of the United States Army, Navy, or Marine Corps. during the war with. Germany, a 
who was honorably discharged from such service, whose entry was made prior to. 


7 J anuary- -1,:1935, and who because: of. physical or mental ‘disabilities has been. . 


- _ or may. hereafter become. ‘unable to. perform the prescribed. residential and im- | ce - 


ae provement and other. requirements may. make proof without. further. residence, 


- improvement, or. cultivation, at such time and place ag may be authorized and 


_s under such regulations to be issued by. the Secretary of the Interior, and receive. eS 
25 patent to the’ land by him so entered upon. want ee 


eos the benefits of this act extend to persons aha on. or ve April Geo 
_ 1917, and-on or before November 12, 1918, enlisted: or were members _ 

of the United States Army, Navy, or Marine Corps during. the war 3 

= with. Germany, were honorably discharged from such. service,. and 


: whose homestead. entries were made. prior to. J anuary- 1, 19385. 7 
Notice of. intention - to submit. ‘final proof. must: be. given. In: the as 


he usual. manner by posting and. -ierseeaeeaing 7 


_ The final proof should consist. of: 


(a). The testimony . ‘of ‘two of. the: advertised ei essés- ‘having. personal . 


hat : knowledge, taken ‘in. ‘usual manner before. the officer and at the time and place oo 


ee advertised, which officer must reside. in the county or land. district in which 
pte the land is. situated, showing ‘the ‘facts as ‘to claimant’s compliance with the 


-. homestead Jaw,. if any, in connection with’ his entry, before his ‘disability 


aes 2 | prevented further. compliance. 


(6) An: affidavit of the froméstendée showing, the. same. facts: and. that he is” 
unable to perform the. prescribed residence and improvements on: account: of. 


| — his physical or ‘mental disabilities. and— describing the. nature and extent of, : 


a ‘such disability. This affidavit may be taken before any: officer at any: plaee* ee 
-. who is authorized ‘to. administer oaths and who. uses an official seal. oe 

7 (6): ‘The testimony: of two other witnesses: having: personal knowledge (need en 
“not. be advertised) taken in similar. manner, corroborating the statements made. 


by the. homesteader in regard to his sagen and of these witnesses at Teast © ce 
one. must be a practicing. ‘physician. 


_(@) A copy of his discharge from the Aviny; Navy, 6r : Marine ‘carpe, oe mee “ay 


roe | affidavit showing all the facts regarding his : service and. discharge, ifsame 


7 has not t already been furnished. Un each © case > the facts will be verified from 7 : : é ; 


. 2 BBG? "DECISIONS: OF: THE. DEPARTMENT. OF. THE. INTERIOR BBB ae 


ne, ne the. ee of. the proper “department of the government which, had jurisdiction - . as ee 
oe over: his: service.) Be te GE OO ct te Nee cs Ga ago gaa a ee et ee 


The’ ‘final’ ‘pion ‘hen’ ecstved'a in Y your’ office. antist. hig oewirded 
to this: office by, Special letter ‘for. consideration, and appropriate 
‘instructions. - : | 
The regular final ipneot blanks” should Be ‘ised’ by witnesses 
Asslatying as to. claimant’s- compliance with ‘the law. : ie | 
-, Bhe: “Notice for Publication” arn read: as follows: i ei 


“Notice | is. s hereby given that ee eee of 
| ae ® ahttt sae Fe! A eae (Name of claimant) ’ reo ae eee, 
ee ele eres ne who: made. as fn 

- (Post, office address) Sf oan _ (Bind of entry) Pa eee ae 


+ Sak eae ee sora eeareie a A ig ee ee ace 


ee Meridian, lias. filed notice of. intention to make. final proof. in ‘support | : _ oo 
| thereof, ‘pursuant to. the provisions of: the Act ‘of August. Oi. 1985" (49 Stat. 909), : 


. i “on the. ground. that he is a World. War veteran ‘and because of pliysical or - Boe 


| ~~ mental disabilities. has been unable to a eee | the Dreseribed: seaeienents ot | 
+ ig homestead laws: Pe ag | a 


. Claimant’s' affidavit. as to. the exterit to which: he had. complied with. the ine: | 


ie * before: his. disability prevented. further compliance. ‘will “be: supported by. the =. 
ce es testimony: of two of.thé, following named. witnesses. which. will be taken before aoe ce 
eee one Poe. on the od day. of i oenccceececos ae ee 





: ca i. 1982. ae 


“(Name of Otcer) 


Names of r Witnesses and Addresses: oe ane a = : side rae ie, Cee af 


o a . bgt i a Fires Oetny laf we Ae ais Re ad ey ie Pa a 


: aan "Register. ee 
fe Mee ah Fae Ww. J OHNSON, Commiissioner. = aa 
2 | Approved: te . ne 
fee De AS WALTERS, - 

First Assistant Seonétary 


"CHARLES | A. RUTHERFORD 


‘Decided. October: By 1985 


a StooK-narsiNG Houtgstzap—Apoerronan TO" , Fonst ‘Hons teap—Maxnra Du ci = 
; SION. ok ee ce eee | ee 


~The taaking and. perfecting of a - forest. homestead entry inade ‘the: Act’ ae : ae : es 
‘Tune. ‘AL, 1906--(84 :Stat.. 238), for less. than’ the maximum. acreage per= - 
mitted does’ not exhaust: the. homestead | tla and, accordingly, one. ‘who Te 


 20683-—38—vor. 5523 


cn 354° ° "DECISIONS ‘OF THE ‘DEBAREMEN'T ow: ‘tan INTERIOR: Tbh ae 


i aged sander accéptatbte ‘final: 2 prodt™ ‘on Beant an’ étitey” ana? 6610 And disposed a 


a of the land. is qualified to. make. original stock-1 aising entry ‘of: such’ ‘quan: . ‘ 
aes atity: . of: land, _ designated, as . -gtock-raising, outside: the, national, forest,: "BS, Beas 
as | When, added to the. forest, homestead, will, ot exceed. 40 acres ; sand this. - 


Cra et a ac CO Va 


“ Wanrers, First Assistant Seoretary: 


Prior to. 1932. Charles. A. ‘Rutherford made a: . Roieat omesteall . | 


7 entry (Elko 02994). ‘pursuant - to. the. act, of, J une: 1; 1906. (84 Stat. J 
933), for the N14SW14SE1,, SEV,SW1,SEY, Sec. 32, T. 42 N., BR. 


54 E., ‘and lot 5; section 5; T: 42 N.; ‘RB. 54 E., M. D. M., containing. ee 


86 aires: ‘He obtained ‘a “patent. on submission of final proey and 


later ‘sold and. conveyed. the property. - | . 
- On- October: 14, 1932, he: filed application’ 046483. for. -an- original i 


| cae under the ‘stock -raising homestead. act. (89 Stat. 862) for the + : 


_ EWSEY, Sec: 20, NW14 Sec. 28, Wl6 Sec. 21, T. 16S. R.'8 E.; 


| ed BoM, accompanied by a petition: for the designation. of the land | ol 
in the patented f forest. homestead entry, Elko 02994 under the, no enlarges — 


caren homestead | Bb: oe 
The land in the Seema) antry was i designated de ihe enlarged. eae 


~- homestéad act. February 16,1933, effective February. 2, 1938, desig- of 
> nation. list No, 1280, letter No. 1486342, ‘and the land in: the. applica: o 
| tien for: ‘stock-raising™ entry was ‘designated ‘under ‘the: stock-raising a 

; a homestead: act ‘April 2, 1997; ‘effective April 21, “1927, designation oe. 


= list. No. 634, letter No. 1255900. ae, 
oe The. General Land Office held the. auplicuion for ie stoke rising ae 
| homestead for Te] jection, stating , among. other. things, that—_ 


The applicant’s only right tor ‘make entry’ under the. stock-r aising ‘act’ wpe | 


os . . under the act of March 4, 1923 ;- _therefore,- he is not: qualified: ‘to, make an | 3 


3 : : original entry. ‘under. the “Makela. decision, . “nor.. to: make. an (eae for lands ere 
a - more than 20. miles from the original patented. entry, a Ea ies 


Tie’ applicant: has appealed. to the ‘Dapartitieht, from the rejection’ et 


o = the General Land Office... In: his appeal Rutherford stated that’ ae 


there were no other lands within 20 miles of the original entry that. 


-were open for ‘settlement; that: at the time of his original entry hes 


was told by the local land office agent, that. he. could make entry for. 


the remainder of his citizen’s: allotment at any time he desired at — 


any place in the United States: ~ After selling, his land he bought — 

. the improvements on the land .described. in the-stock-raising home- 
stead application from the former entryman for $100 and other con-. . 

siderations and there has been: considerable expense for other im- 


| is i. provements... About, one-half. the. land is fenced; there-is. a comfort:. : 
not able log cabin, a good. rock-walled. well, cellar,. aes corrals, chicken. _ 7 ae 
house, and a, ‘amall plot. of cultivated. ground around. the: place. “The ee, 


ae 7 entryman. asserts. that he. intends. to. > maBlce. a. -petmanent home: on nthe oe 
a ae land, = ka —— Gee oe 


oe . claimants right to. entry ander ae i “He. epuild have jade an. ee 
Soe “additional entry. in the forest under. the. Act of. “April: 98, 1904 (83- oe 
 .. Stat..527). Lee 8. Miller, “A-17806. And: he. ‘could: fave made. an) oe 
S ‘additional entry’ under ‘said’ *act* ‘for: ‘Jand« outside ofthe “forest: es 
. Milton’ L. Hinds (49° Gee De 263). It, after. perfecting” his ‘forest: eee 
as homestead. for. less than. 160: acres, he was. qualified | to make another — cae 
entry: for. land outside the forest: under said. act, he was also. qualified ee a 
te make-an additional entry outside of the: forest: under section'6 — pak 
Pa Br ss the act. ‘of March’ 2, 1889 (25° Stat. 854); Being qualified, under ee es 
the Makela decision. (46 L..D. 509). he had the: right. to ‘make AM lek 


ase gh “pRoIsioNs OF THE DEPARTMENT or “THE ‘GNTERIOR | a Ope 


eee ti 


~The: ining and perfection. of a forest: homestéad’ centey. for. 86 : : oe 


oo -original ‘stock- -raising homestead entry: for approximately: 560 acres. a 
The Act:of' March’ 4, 1923. (42 Stat: 1445), which providés’ for. addi- 


~wlote 


| tional entries: sithin 20 miles of a forest homestead. entry, has no 
_ ‘application: here. That. act provides: for’ additional .entries: under 


the stock-raising | homestead laws for lands outside of national forests | 


‘additional to: unperfected or perfected homestead. entries for lands. - 


within national forests upon which’ the claimant resides. ° Said act. 


~-is-not exclusive and does ‘not prohibit the making of’ original stock- 

_. -Yaising homestead entries. based. upon the additional homestead. rights . 
: provided for in the ‘cited acts of 1904 and. 1889. ae nee 
i The decision n appealed from is ie Se 7 aE 1 Bounded 





| “AMENDED. RULES AND. REGULATIONS: FOR THE- ‘HOLDING oF 
ELECTIONS. UNDER THE INDIAN REORGANIZATION . ACT OF 


ZONE: aoe 198: oa STAT. 984): 


- DEPARTMENT ( OF THE 2 TNMRtOR 7 
_ Borsav OF » Inpran, Avram, 


me ay 


. ‘Ennorions 0 on THE Avortion. OF 2 Consmatinons | AND. Coxsnrorioxsy _ 


_ AMENDMENTS. 


c ved 4 


Beatibi 16 of the Tadian Reor ganization Act of Ju une’ 18; 1934. + : 7 


ss stat 984), reads i in. part: as follows: 


eee called by: the. Secretary. of. the. Interior under ‘such rules: and regulations ‘as. - a ae ai 
ee hey may’ “preseribe. - ‘Such’ “constitution ‘and ‘bylaws. when’ ratified ‘as aforesaid 0 
: : ae 23 and: approved by the? Secretaty- “of: the: Interior. shall pe: ‘revocable by al: elee- ae ae es 
eee ou tion “open: to the | same. voters. and. conducted ‘in: the same manner. as ‘herein- Ss 





ae Any Indian ‘Tribe, or tribes, residing: on aia: same “pesérvation’ ‘hall. have’ ine: ae 
“tight to. organize’ for its common: welfare, and imay. adopt an appropriate con- ~ pe 
ee ‘stitution’ and’ bylaws, which shall bécome effective when: ratified: ‘by. a majority - aoe eae 
ey vote of: the, adult: ‘membeis : of: the: ‘tribe, or,.of the. adult: ‘Indians: residing. on. | ae - 
such. reservation, as the case. may ‘be, at. a special. election. authorized,and = 


ee {B56 _ DECISIONS, OF ‘THE DEPARTMENT, OF ERE. INTERIOR “Wot a a 


| 7 above jor ‘ Amendinents’ to the constitution and. bylaws | may. be ae oe 
os and approved by. the. pees in the same manner as. the original. constitution. ooh 
Stes and bylaws. | - 


- By. the Act oe cae 15, 1935. Stat, 37 8) section 16 has. been ch 


Se “modified. Said. act, provides that: 


In: any election heretofore or. hereafter: held. under ‘the. ‘Act of nr une. 18. 1984 eae 

(48 Stat. 984), on the ‘question of: excluding: a reservation from. ‘the applica- ee 

‘tion of the said Act or. the question of adopting a constitution: and. bylaws ae 

OF. amendments. thereto’ or on the question of. ratifying, a charter, ‘the vote of 

>... a Inajority: of ‘those actually voting shall be necessary and sufficient: to effectu- - oe 
- ate-such. ex¢lusion, adoption, or ratification. ’ . Provided, however, ‘That’ in. each 


_-inStance : the. total. ae east. ‘Shall: , be: not. Tess than 30. per. centum of. those ee 


oe entitled, to vote; 


s In ee swith: the. foregoine acta ‘and: ae ‘the Solicitor’s. Gs 
eS opinion. (M-27810),. approved December 13, 1934, on twelve. ques-_ 
_. -tions of construction raised by the Act of June 18, 1984, the follow- 
ing rules and regulations: are hereby prescribed for the; holding. of. 
: _ elections under section 16 of said act: St ae ted | 
-.. d The Department will cooperate os and coffer es idyiee oe 
i: assistance: to any authorized tribal . council: or representative com- » 
-amnittee of an. Indian tribe or: tribes, or of. the. adult. Indians residing — 
on a particular reservation, in the drafting ofa constitution and by- — 
_laws.. An election on the adoption of. such constitution. and by-laws 
will be called: by the Secretary of the Interior, ‘upon. request by the 
tribal council’ or’ any authorized’ ‘representative committee, or upon 
a petition signed. by at least. one-third of the adult members of the. 
. ‘tribe where such. a council or “committee does not. exist, or. fails to. 
“request: such election. . 
ae Constitutions and by- ieee may. be: “adopted. by a , traditionally: : 


Me recognized. Indian tribe or tribes. residing on the same. reservation, ae 


re or by the adult Indians residing on a reservation as such. “The 


; Indian Reorganization Act’ contemplates two distinct and alterna-_ 


tive types of'a tribal organization, ‘In the first place, it authorizes. 
the members of a tribe (or. of a group. of tribes located upon, the. - | 
ae ‘same. reservation). to organize as.a tribe’ without regard to any re- — 
~ -quirements of residence. In the second. place, this. section authorizes. 


a . the residents of ‘a single reservation (who. may ‘be considered: a tribe. 


for “purposes of organization. under section wnig to. organize: without . _ 


a : regard to past tribal affiliation. | he 
38. ‘When. the. ‘members of an ere mite or * plbes’ reading: oe : 


i “the: same reservation. shall vote in an-election. On a. proposed consti~ ee 


= tution and: by-laws, the following rules shall determine the he eliewaty, . ; : 


| of voters in such election: | - 


$4 (a) Any. member of. the tribe or tribes: shall be entitles: to ary resdrdtess - | 
= of whether or. not. he. is. a resident of ce reservation at the: time. of ‘Such ee a 


> election. . 


7 “tribes. | eo, ee 
a No. person ‘not! a. member of! the: tbe. ‘or: “tribes: shall be entitled. fon oe 


ae "DECISIONS. or THE. DEPARTMENT oF THE INTERIOR: BBR. oe 


=f 4B) Dassendants. pot mise although: not! enrolled ‘as: -merhbers: of: the* tribe, a 
Or tribes,” ‘shall: ‘be. entitled: to® wate, if: recognized. as, “members. of: the tribe. OR on 


tribes. Any person omitted from the tribal rolls, through’ accident: or. mistake, . 2 Ee 


shall. likewise bi be. entitled to vote, Af. Become as sa member. of the tribe: or cae fe ae 


ie - vote: ree Ree ast 4 eae. oe 
Bree Aa No ‘person. Soe hag: rahanddingtl his. tribal. | membership. shall. be. ‘entitled ae ee 
| a to vote, even though he may be enrolled as, amember... .) a ee 
7 ~(e) Non-resident. members. may vote by absentee. pallot, A ballot ‘will be ee ie Aaa 
Ses sent: “upon: request to. each such member in- ‘sufficient. time ‘to ‘permit, him to 
~ execute’ ‘and: return same on or ‘before ‘the: date: ‘of: the election... ~The: ‘ballot: 
ran must. be. sworn. to before» as “notary. public Or: other - official . authorized ito. ue ve P 
administer oaths, and. must. be. returned ‘in.a sealed. envelope | marked: on, the Lt OX 
| ou “Non-resident Ballot.” - _, Proper: records Shall. be e kept, of, all, such. ballots. | _ ag 


| sank ‘allots’ ‘returned, “from. ‘whom’ teceived,” ‘and ‘time of receipt. “abbenteay ° 


ballots shall not’ be counted ‘until’ all other ballots are counted, and. De. ballot 
received. after the: polls. have closed. shalt be. counted... ee 


4, When the ‘adult Indians residing on ‘a: esorvabiGnl hall’ yote! in 
an election on a e prope constitution and by: laws, ‘the: Seon 


i ed oe 


a). “Any: Indian ‘residing | on. Jie. reservation ‘shall be entitled to vote, sre: 
gardless of hig membership in any tribe OE oe 7 
(0) No person. ‘shall ‘be. entitled’ to. vote. unless. he is a qesident: ot itie reser- 
vation, but. no- person: shall’ be: deprived: of the right to vote by. reason. of. his | 


a8 temporary, absence from the reservation. 


(ae) In. elections. conducted, under. this: section. absentee. , voting -ghall. be aoe 


mitted in. the manner prescribed in ‘section 3 fe) of these rules and regulations. - 


eel Ne 0. pérson- shall. be éntitled. to. vote. in. any. election. on. ‘the. adop- - 
tion. of a proposed constitution and by-lawe unless he. has. reached | | 
the. age of 21° years... | 


6. There shall be an * tledion I ‘Bosrd: ee nee of the. cape } - 
a tendent of. the. reservation: and. representatives . of an. ‘authorized. 


council or. committee of the Indians, whose duty it. shall be to con-__ 


~~ duct. the. election. and, to » enforce and execute these. rules and regu shat 


lations. a, & = 
ee "The Election Board! shall. compil a list of Fvotéig, which, ghall bel 


oe posted. at'the agency office.and at:various. other public places through... a : crc 
--out the reservation at least 10 days prior to the election. Copiesof. 


: ae such. lists arranged. according - to. voting | districts shall. also be. made — oe oa . 
ie for. the purpose of. checking off each name as his: or her ballot i is cast,. — ae a ; 
and of. determining, . in. the event. of any question, the. right. of. any. eer a 


-. individual to vote. Each district shall be supplied. with, a list of es | 
gt ‘those: voters: who will cast: their ballot within that district. ee 
8.. The: Election. Board. shall. determine any claim. as.to_ ‘tie right a 


i : of any: ‘person’ not. listed: too vote, as® well “as: any.’ ‘challengé* tor the.” kesh 


i ; ae to vote, of any, person who i is listed, and the e fndinge of tse. ee a 


or 858) _ DECISIONS. or THR DEPARTMENT. oF THE. ANTERIOR (ok: 


ue oes d: shall: be: Gaal. ‘The Election: Board: digi. fix a ‘ante; not: i Mass 
ee than: five: days before’ the econ at’ which: ‘time all Tees wil 
oe whet heard: and. passed: wpon. © 


“9. Not: less than’ twenty” ze 20), a ‘hor. ‘more een foe (60); anya” 


ee “notice: shall. be, given. of the calling. of an.. election,. unless.a shorter - 
notice is requested by. those. authorized to request an election under; 
.. Section ‘1 ofthese rules: and’ ‘regulations. - Where: an’ election® is. 
oe called upon. less than. 20 days” ‘potieé'the time allowed. absentee’ ‘voters’ 

bee ee for the return of absentee. ballots shall. be. extended. beyond the. date — 
ee of: balloting. 0: as to. afford such. absentee. voters a + sufficient OpPors ee 

i | deni to: register their ‘votes. . : . oe 


10: ‘Posters’ i ‘in the English, Tndian; or: thier: ‘appropriate languages; 


a bane ‘the’ ‘discretion’ of. the: ‘Superintendent, ‘shall “be ‘distribtited™. 
among: the. Indians, ‘notifying: | them of the. election, and shall be. 


ag ; : posted. at the agency. “office. and at various.other. public places through: | es 
| -- out the reservation. Absentee: members shall, be: notified. by:-circular. eS os 


cn hs : : of the. calling of the. election, and shall receive. instructions ; as. to the 
ae Proper: manner. of, voting therein. . | 


da, Official. ballots for. the. election: will t i furnished ee ‘the. Come 


- o “missioner. of Indian. Affairs. These: ballots. should be. counted on 
See 2 receipt, theréof and should be carefully, guarded: at. all times. os ee 


195 “Mimeographed. copies : of. the, “proposed. constitution. pean me i. 


oe awe shall. be distributed to. ‘OvOry aes voter. requesting: same: 
ioe prior to the election. a Be ee 
Peo ABS ‘Voting districts shall: ‘be’ ‘délimited® dheoushont: the” reserva- 2 
ee, tion. by. the, Election Board. aA polling. place: shall be — 


at “arid ¢ convenience ‘of the Tnidians, Tn all’ cuises; vines thers : are strong: 
"reasons to the. contrary, the regular voting places ‘where: ‘elections: 
are usually held: shall “be the- polling places forthe election: .Places - 


— where State and: ‘county elections; i in 1 which the ‘Indians’ participatey a - e 


aes ’ Wheie. possible, voting equipment should be borrowed ftom nthe local 
we authorities. 


“14.-The polls: shall 3 remain. ‘open. fron 8: 00. he M: to’ 6: 00 P. M, 


. ; ~ unless’ different: hours « are: e:agreed: toi in’ — and: the Indians are: 
: notified thereof." : 


“15.°The’ Election ‘Board: chiall appeint’ a jude, ‘enk: ae ‘taller: 


i foe each’ district’ The: duties: of: these’ officials’ shall be to ‘see’ ‘that. 
oo. the name of! each: person: voting” is on’ the: approved list; ‘that his. 
~ mrame is ‘checked ° off! as his ballot is ‘cast, ‘and that the ballot is: 
ot individually. executed, Te ‘shall be the further duty: of these officials: 

- at the close ofthe polls to:count the ballots, return them to the boxes, 


| _ Tock x and mark the, boxes, ; and on 1 the! evening: of the Eleven: day | 


: & ABE "DECISIONS. OF: “TEE ‘DEPARTMENT. oF. THE. ANTERIOR BBG A 


een over. “the: dertified: Asction: coturns: ei the. district, “the: sae e ae 


boxes, a. list of those voting, and. all. unused: ballots, to. the Superin- . 


~ tendent,_ - Throughont the. voting: the ballot: boxes shall. he Set “ : - | in 


~ permit the: counting of the. et 


16. ‘Interpreters. may. be gravid, ris ‘splein t the: execution; of: Pe : . oe 
“ballot: to:.such.. Indians as: may. . need : ‘instruction. : - Assistance. may hee 
be provided- for: those. ‘unable ‘to. exectte. their. own. ballots, but. all, 


: = necessary precautions: shall be. talento a that. the: yoter. i is snot os ae. 


. Mafinenced in. casting his, pallot... 


oe ce There shall. be, no electioneering, within 200 feet of the : voting fe Sa 


_ place while: the polls. are open.; 


18. The. Election. Board. ball tae: then ‘returns’ ey the: vane. i 2 on 
ous. voting districts; and: shall certify. the result: ofthe. election Bh PS Pe 
~ the.-Office:.of Indian: Affairs. The: result, of the. election shall. be 


_ posted at. the: agency. office and at other: public places. on. the. reserva~ 


- tion. for. the. information: of the:: Indians. A. telegraphic report. 7 aut 
should. be. made. to the: Indian Office. immediately after.the result Ol rs 
__the. election as. -determined.: Ballots, -and:: other. election: materials < ae Ge 
o ‘should be: kept: by the, Superintendent. and. should. be: “placed cunder, sete ee onee® 
Jock: and. le for’ one. year in 1 the « event. of. PRY. pre otest « or. order, AOR sive dene 
recount. . Saree hee cP je a 
19. “Election on. nike ‘epics. of: ees tpi an appenved, ‘gone ee cS 


atitution: and. by-laws. shall ibe. ealled . as. provided. in. said constitu: 


- tion and by-laws,, and. shall. be conduetedi an:the ; manner. prescribed:i in : = — : ~ 
"these rules and regulations, except: where modified in said constitu- 
_ tion ‘and by-laws. as to voting | districts, eligibility 6 of vOleTS, and the oe ee 


_manner- of helding, election. ar oe ae ee _ 


| Ezortows 1 FOR THE , Raniercarron « or Cian or » Txconponation 


» Section 17 of: the. Indian Redigiiization, Act of. ‘Sune 18, cat 


8 Stat. 984). reads: i ans ‘part: asefollows:: t 


_ The. Secretary. of: ‘the: ‘Interior may upon: petition’ by: “at east Sone third erie ee 


“the adult Indians, ‘issue. a charter of incorporation to ‘such tribe; ‘Provided; 


- That such charter shall not. become: operative: until. ratified. ata special elec- — a2 - fete 
tion by a majority vote of: the adult Indians living on. the reservation. ie er ne ee 


20. Elections * ‘on “the” “ratification ‘of a ‘charter’ Of - ac son Gon. ee ‘ are 
“Ysiued. to. any ‘organized tribe by the Secretary of the Interior, pur- 
: : suant to: section 17 of the Indian. Reorganization Act, shall be con. 

— ducted. in. the mamitier: “prescribed | in these rules” ‘aid ‘regulations, ° Ne wate 
ateont as ‘modified, by. sections. at; "92, 23 ‘hereafter. No. tribe. may. oe 
~ incorporate | “until it ‘has adopted. a “gonstitution: ‘and. by-laws, ap-. 


Act. 


a in accordance with section is 5 of the Indian ‘Reorganization Soe 


SOs igor - BECISIONS or THE ‘DEPART ow THE eter “ve 


: oot The féllowing- ‘pales ‘shall: determine ‘thie igility of the 
i signers on any. petition. for’a charter?’ hae | 
(a). ‘When' the ‘members’ of a’ ‘tribe, or ribs, eel ona réserva-- 
| tion, ‘have’ organized under’ a constitution and. byeliiwa, any: member” oe 
of the tribe, or tribes, may sign such petition. Se ae po 
“(by When the. adult Indians residing on a reservation: have organ- | 
ized under“a constitution and by-laws, any person. ‘entitled: to vote 
~ on: the adoption of* such’ constitution aa ea oD ‘sign | such | 
petition. “(See section 4). n : 
22. It shall be the duty of the Superintetidang together with: a-com-: 
mittee representing » the Indians organized under the constitution. 
--and by-laws, to check the petition as to: whether those who. sign ‘are 


: _ eligible to do'so within the language of the act: and these: regulations. ~ ae 


23. In any. ‘election: on the ratification. of: a. charter. of. sncorpora- 


a tion, the following: rules shall determine: the eligibility 0 of voters 3 ins 

; _ such election: 7 Hoa oe a 
| 7 (a) When thi riembers at a + tribe, or pieés ee on a ‘reserva- 
ge tion; have organized. under ‘a: constitution and by-laws, any resident — 


968 member of the tribe or tribes may. vote in such election. ° ‘No ‘person®: 
shall ‘be deprived’ of his right to’ vote ‘by’ reason ad his temporary 


ge absence from the reservation. 


( b) When. the: adult Indians residing’ on a réserpation ae organ- . 


a ‘eed ‘under'a’ constitution and: by-laws, any person’ entitled: to vote on” 


“ the adoption: of ‘said’ constitution: and by-laws shall be entitled to” 7 | 


ne 2 - vote on n' the ratification of the charter. (See section: 4, ye 


os . “Approved 


Sor oHN, - Conan, Commissioner. 


- Hanorp, L » Tons | ue = 





“TAYLOR  @RAZING ACT; SEC. “7 EXECUTIVE. E ORDERS. OF. 
NOVEMBER 26, 1934; AND: MAY 20, 1935 eer 


| EInstructions}* | 


| Department OF THE Tarmaror, : Oe - ; 
: ~ Orricu OF THE SecRETARY, 
| Washington, D. Os October 19, 1935. 


Reference; is nade to. your letter oF “October. u, requesting i in-. : 


- = structions as to. whether the Executive order of N cvember 26, 1934, 
- as amended ‘by. Executive. order of May 20, 1935, bars the allowance _ 3 


ead 7 +See. Executive Order of : Tanuary. 4, 1936, aed as a a 2 oy ah gat 


Cee aL "DECISIONS: or ‘THE! DEPARTMENT! or THE: INTERIOR 361: ene 


ey ie OF homeawwad’ cnsniss: nites the: auithority of Seotion e of: ihe’ oo aa i 


. ee Grazing Act.in either of. the. following: cases : 


ore 1, “Where. the and. was: withdrawn for. the grazing | district prior, to. ‘the: 2 ee a 
; date ‘of. the Executive order. 7 . weet ne a 
/. 2. Where the Executive order. -tecoded,, the, , withdrawal ‘for. or by. virtue 
ee of tlie establishment of the grazing ‘district. ee ee os 


- The said’ ‘Executive ‘order. does’ not: purport t to.  iffect lands. om Meo 


oe abreced * ‘in “prior ‘reservations: ‘sO long: as such prior withdrawals: are 0 
in effect. -"Fherefore, where: lands’ were withdrawn for the purpose — ooh 
ae 20h establishing : a ‘grazing: district: prior: to. the date’ of: the Executive —. 
a order, and.if the grazing: district: has. become: established, I-am‘of the 


ae : opinion thatthe lands. within the grazing district are. subject. to-such lg 
use or disposal: as’ is ‘authorized: by. the Taylor-. Grazing Act. (48 


_. Stat. 1269). Section. 7 of. the act, expressly: provides for the allow- 
-ance:of homestead: entries. in grazing districts Upon , proper classifi- 
‘cation, in tracts of not, exceeding 320 acres, but it is declared “the 


ae - lands shall: eet ai part ¢ of the grazing district until ee are - mes 


issued 1 therefor.” 


‘But. -where. the Jands. were. “nok: Cae “tor a "grazing disttick a 


| “prior. to the. date. ‘of the said. Executive order, they are. not. aubyect: a 
? to: “entry” prior to amendment or: revocation of that. order... ae 
Since it appears that 'a large proportion: ‘of the lands: vith aeiat: 
ing grazing ‘districts’ were withdrawn. ‘by the’ said “Executive order ; 
: prior to the establishment. of grazing districts, or withdrawal there- 


2. for, and having ‘in. mind. that..the. grazing | act. limits the establish- 
.; ment of-grazing districts to eighty million acres of vacant, unre- - 
. served and -unappropriated lands, it ‘would appear to be. advisable eas! 


‘to make a check. of. the lands in the several grazing | districts to. 
a determine. their status with respect. to the eighty million acres limi-  - 
ne tation. . Such: Of them as-are unaffected. by: prior: disposals or. reser- : | 

vations, ‘not: exceeding | eighty. million acres, Ss should be’ regarded: as: 


; igubjeet: to all of the provisions of: the Taylor. Grazing: Act. T his . 


ae sucha action... re area 


ee “situation suggests the further question. whether any useful “purpose a ee 
Me will, be. served by. the continuation-of the. withdrawal. of November ee 
eS gu 26, 1934, as..to areas: embraced. in. grazing | districts, not: exceeding — ae 
es cae total: of 80, 000, 000 acres. “You are. requested to consider’ this ques 
ee “tion i in ‘cooperation with the Director of ‘Grazing, and ‘submit: asuite =. 


oS ' able order to exclude ‘such. areas from. the effect: of. ‘the’ Executive a ge 
ae order, of November 26, 1984, if yom, agree as ‘to the: = advisability of oe ee 


7 on. re Wane, 
| Pirst Assistant : Seoretary. 


i Eris de "DECISIONS: oF THE. DEPARTMENT. “OF. THE INTERIOR “toh 


"EXCHANGES oF LANDS IN APACHE, NAVAS 0, AND CocoNINO 
: COUNTIES, ARIZONA. ae 


--Recunamoxs | 
- [Oinewtar No. 1885) 


| Durante OF. THE sie : sue 
GENERAL Lanp. ‘Onrca, ee 
| Washington, DO August 28, ei 984. 


oe Rastsren, Briones oe SupERrnrenpEn, ‘Levee Awe, = oe = 


- Leupp, Arizona; SUPERINTENDENT, Sovuraurn: Navago- ‘Acunoy, 2 
Forr Dertaxcn, ARIZONA} ‘Scrarivrpxpens, ‘Western Navaso nee as 


Aamo, Tusa Cry, ARIZONA? me 


ae ‘The act of. Jt une 14, 1984. (48 Stat. ‘), éhtitled ha Act, to. to define = : “ 
oe ee the exterior boundaries of the Navajo Indian. pegs in 1 Arizona, ees 

oe) ahd for other purposes”, provides as follows: ee a 
: “Be: it entcted by the. Senate and House of Representatives. Of ‘the. 5 eleca < — 


i ss “States. of America in ‘Congress. assembled, That the exterior: ‘poundaries- of the : 
aes “Navalo. Indian. ‘Beservation, in ‘Arizona, be, and they, are ee defined a8 ay. 


: eee and. Utah, thence west alone. the’ boundary: line between. “the. States : a 
of Arizona ‘and: Utah: toa point where said boundary line. intersects the Colo. 
-rado River; thence down the south bank of that stream to its confluence with. _ 
the Little Colorado. River; thence following | ‘the north bank of the Little Colo 
‘ ~+ Jorado: River to ‘a_point’ opposite. the east» boundary of. the Grand. ‘Canyon se 
-.. National Park; thence’ south along said’ east ‘boundary to the-southeast.corner) =< |, 

ie of: section: By: township 30 north, ‘range. 6 east, Gila’ and: Salt ‘River pase: and) . 

ae meridian, Arizoria 5 thence east to the southeast corner. of. section. 4; thence © 
south to. the southwest. corner. of section 10; thence east to. the ‘southeast Sa 


corner of section 10-; thence south. to the: southwest corner of section: 14; thence ie 8 : 


‘ae “east. to the northwest. corner. of the northeast quarter section. 23; thence. south a 
a: “two. miles tothe southeast corner. of the southwest quarter section 26; thence 
Pea : “west. one. half mile. to the southeast ‘corner: ‘of. section. QF; township 30. north, ,° = Paes: 
os “range 6 east,.Gila.and Salt River base and meridian, ‘Arizona; thence. south a 
“seven miles. to: the southwest corner. of section, 85,. township | 29 north, anges 0 


6 east; “thence east. oie. ‘mile; thence south one. ‘and: one. half miles. ‘to. the: ca 


a ‘southwe rest. corner of the northwest: quarter section 12, township 28 north, range i. 


a & 6 east’: thence: east: through the: center: of section: 12: to’ ‘the range’ line: between con . 
pe ranges: 6 and: q: east } thence: south. along said. range’ line five and one-half miles: 


~ to. ne southeast corner of: section. 1,. township. 27 north, range, 6 east; ‘thence’ a ae . 


ro “8 east: “thence south five’ pale to ‘the southeast corner ‘of section. 38. foyaally, vies 


: “OT. north, ‘range: 6 east: ‘thence: east’ ‘along township’ ‘line’ between townships. bas a 


- st 6 and: 27, six: and one half. miles to the northeast corner of: the ‘northwest: os | 
quarter, section. 3, township 26 north, range 7 east; thence south two miles to. - 
the southeast’ corner of. the southwest quarter section 10, township 26 north, 9. 


range 7 east; thence éast four and one half-miles..to the southeast corner of ae 


a 2 section 8, ‘township 26 north, ‘range. 8. east ; thence north’. four.. miles: LO. the 3 
cm Rortawert, corner Sor, section, 28, township aT north, range 8 east, Gila. and . oe 


een en 73 "DECISIONS: on, THE DEPARTMENT. oF THE INTERIOR 2 B68 Oe. 


ce wit ~ Sale: River Hage anid. metidian ; thence: ‘east: one: mile to: the: southeast: corner a 


o “Sof section 21; thence. north: four. miles to. the: northeast corner - of. section. 4, L Arte, oe 
a township. ‘OF. norte Tange. 8. east, thence east along township line: between ae 


; : ~. townships, 27: and: 28 north. to. its : intersection with the. Little. Colorado River ; , - - 3 
--.. thence up: the middle of: ‘that stream tothe. intersection, of the. present. west eae. 
; boundary of. the: ‘Leupp: Extension Reservation. created. by Executive. order WOE los 


November 14, 1901; thence. south . along the present. western boundary of said Ue eg a 


-. extension: to: -where- it intersects the fifth standard parallel north;.thence east 


-along. said standard parallel to the southwest. corner «of. township. 21: north, a ue oo 
__ Yange 26 east, Gila’ and Salt River base and meridian; thence north six miles. © 
to the northwest’ corner. of: township PAR north, range. 26. east; ‘thence: east. twelve. aan 

- tiles to. the: northeast: corner of township 21 north, range 27. east; thence south — ie gs 
two miles; ‘thence east. twelve miles; ‘thence. south ‘four: miles; thence. east along ee 
_. the township line between. townships. 20. and 21-north to the boundary line. 

oe between..,the. States: Of: New. ‘Mexico. and: Arizona: . thence» north ® along’ ‘said: .* Pe 

| ~boundary line ‘to ‘the: ‘point ‘of ‘beg ginning. - All vacant, “unreserved, and~ ‘unap- es 


~ propriated” public lands,’ including. all. temporary withdrawals. of public. lands 
in Arizona heretofore made for Indian. purposes. ‘by. Executive order or’ other- _ 
: wise: within’ the boundaries: defined | by. this. Act;: are. hereby. permanently with- | 


drawn from all forms of entry or disposal for the benefit. of the Navajo: and 


~-gueh other Indians as. may. already: be: located. thereon ; however, : nothing. herein. 


| “contained: shall: affect. the. existing status. of the: Moqui_ (Hopi) Indian. Reser-. 
vation. created by. Executive. order. of ‘December. 16, 1882. - There, are hereby. 


excluded from the reservation as above defined all lands’ heretofore designated 
by the Secretary. of. the Interi ior: pursuant. to. section 28 of the Arizona Enabling 


ce ‘Act. of June: 20; 1910. (36. Stat. L.. 575)» as” ‘being valuable. for: water-power pur: . : _ 
“poses and all lands: withdrawn or classified’ as power-site lands, saying to..the 


Indians, nevertheless, the. exclusive: right. to. occupy. and: use. ‘such . designated 


and classified. lands. until: they shall be required: for power. ‘purposes or: other. ae 


uses’ under the. authority. of. the United States: Provided, ‘That nothing. in this 
— Act contained. Shall.-be: construed: as. authorizing : the payment. of. ‘proceeds: or: 
7 royalties. to the Navajo: Indians from. ‘water power. ‘developed. within. the. areas - 


added’ to. the ‘Navajo: Reservation. pursuant), to. section 1 of . this: Acts and. the . a 
Federal Water. Power. Act of J une. 10, 1920. (41 Stat. L. 1063), cand: amendments oo 
_ thereto, shall. operate. for: the benefit: of. the State of ‘Arizona. as. if such lands | : Sy ee 
- were vacant, ‘unreserved; and unappropriated public. lands.- AIL valid: rights. and: - 


~~ laims- initiated. under: the: ‘public: land laws prior to. approval hereof involving : 
oe lands within the areas. SO defined, ‘shall not. be affected by this ‘Act, 


> SEC. Qs “The Secretary: of. the. Interior is. hereby. authorized in; chis discretion, of re 


oe under rules and. regulations to be prescribed by him, to accept. relinquishm: ents . os ee 


: and: reconveyances: to the: United. States of such privately. owned lands, as’ in oe 


= : his: ‘opinion: are: desirable: for: and should. be reserved for the use and benefit. oe + 


OF: the. Navajo. Tribe - of Indians, including. patented: and: nonpatented Indian — 
Se allotments: and. selections, within the. counties: of Apache, Navajo, and. Coconino, 


Arizona; and any Indian’ so. relinquishing his or her’right shall be entitled to es 


Oo make lieu selections within the areas. consolidated ‘for Indian purposes: by this el is . : 
Act. ‘Upon. conveyance . to. the United States, of. a. good. and. sufficient, title” tor: oe ee 
i any such’: privately. owned jand, except, Indian allotments and. ‘selections, ‘the . | 


- owners thereof, or their assigns, are “hereby ‘authorized, under: ‘regulations Of | 


| ra -the Secretary of: the Interior, to'select from the: unappropriated, unreserved, and. ; ue 
a “non-mineral.. public. lands. of the> United ‘States » within. said counties in. the. 4 ce 
State: of. Arizona. lands : ‘approximately : equal in’ ‘value ‘to. the. Jands. thus. Gonz: oy 8 


ae meres, and where. > surrendered lands. contain. springs: or Jiving. waters, ‘selection ser a 
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ot other lands 1 taken in‘ lieu: thereof’ may be of ‘like character or: duals, such oe 


| ~ values. ‘to be. determined. ‘by the: Secretary of” the ‘Interior, who: is’ hereby: ee ; 


- - Peg authorized’ to. issue ‘patents. for the ‘lieu lands so’ selected. : “In: all selections _ a 
 . Of dieu: lands : ‘under ‘section 2'of this Act notice to ‘any interested ‘party: shall 905: %. 


be by. publication, Any privately owned lands: relinquished’ to the United States 
under section 2 of this Act shall-be held intrust’for the: Navajo Tribe of = 
— Indians ; -and> relinquishments - ‘in. Navajo. County,. “Arizona, ° excluding. Indian _ vos 
oe allotments and-selections, shall not’ extend south: of: the’ township line between 
oer townships: “0 and 21 north; Gila’ and Salt River: base and’ meridian: .-The State. 
_ of Arizona may Yelinquish’ such tracts ‘of. school land: within’ the: boundary. OE a - 
the Navajo ‘Reservation, ‘as: defined by section 1° of this’ Act,:as it may see~~ 
oe: Bt in favor. of: said Indians, ‘and shall’ have the right to: ‘select. other: ‘unreserved - 
2 -and: non-miner al- ‘public: lands: contiguous’ or: noncontiguous; located: within. the. 
three counties involved equal ine value: ‘to that: relinquished, said: liew’ selections 


cae 7 to. be made in: the same manner as-is. provided for’ jn: the. Arizona | Enabling he & 
oe Act of June: 20, 1910 (36 Stat. L: BBS), except as to: the: payment’ of fees: or 


: commissions which are: hereby waived: ‘Pending the: completion ‘of. “exchanges - 


; and: ‘consolidations’ authorized by: section: 2 of this: “Act, no: ‘further ‘allotments 


= ef public lands to: ‘Navajo: Indians shall be made:in the: ‘counties of. Apache; 


-Navajo,-and Coconino, Arizona, nor shall further: Indian: homesteads be initiated - 
or -allowed: in: ‘Said’ counties: to ‘Navajo: Indians: under. the: Act. of July 4, “1884 . 
(23 Stat. ‘Li. 96): and thereafter should allotments: to: ‘Navajo. Indians’ be. made . 
. within the: above-named counties, : they shall. be. confined. to land. within the 
| ‘Doundaries defined by section 4 of. this Act. : i. ee ct aay 
. Ske." 3. Upon: the: completion - of. exchanges ‘and: ‘consolidations: guinceieed by 
section 2 of: this. Act; the State of AYi izona - may, “under rules: and. re culations to... 
be -pr escribed by: the Secretary. ‘of: the Interior, relinquish. to. the ‘United: States ~ 
‘such of its remaining | ‘school: lands in: ‘Coconino, Navajo, and. ‘Apache Counties ‘e 
as it may see fit;-and: shall: have the right to:select: from the yacant,. ‘unreserved, _ 
and nonminer al publie lands in said. counties’ lieu lands equal in value to: ‘those é 
velinguished without the payment: of fees. or commissions. 9 9 i 
SEC. 4.. For: ‘the ‘purpose: ‘of. purchasing: privately: owned: ‘lands, together with: - 


oa Ps the improvements: ther eon, within the boundaries: above. defined, ‘there is hereby. 
oye authorized: ‘to’ be. appropriated, ‘from: any. funds. in the. Treasury not: ‘otherwise ; 
- appropriated, the sum - of. $481, 879.38, which. ‘sum shall” ‘be. reimbursable. from. yi 


funds accruing to the. Navajo. tribal funds as and when such: funds. accrue. and or i 


shall. remain ‘available until expended: ‘Provided, :That title to’ the land so 

eed purchased. may, in. the discretion: of: the Secretary of ‘the Interior, ‘be taken for — | 
0 _.. the surface only: Provided fur ther, That: said funds | may: ‘be used: in purchasing 

an improvements: on any land: within’ ‘said. boundaries:-or ‘on: leased: State school © 


| “land: within the boundaries ‘above. defined, provided. the: State of Arizona’ agr ees 


tothe assignment. of said leases: to’ the Navajo Tribe of. Indians: on a‘renewable 


and: preferential: basis, and. provided: the ‘Legislature of: said State: enacts. ‘such 3 | cy 
. laws: as: may be. necessary to: avail-itself of. the exchange provisions: contained i 


in section: 2: of: this Act; and: disclaim. rany ee title < or. Anterest. in- "and to: iene _ 


a ; improvements. On. said: lands... 


1. Applications, to. ‘select é by. fie ownéis. at! the laude. with the: a 


a described in the. act: should. be. filed in. the: aan Ss, jand- office: oes i: 


e, ‘Phoenix, : Arizona. They need: not be on any particular form. but 


must state the date of the act, whether the applicant is the: owner of 


a : : the offered base’ land, and specifically describe the land desired to ‘be. 7 oo - 
2 : surrendered’ and ‘that sought to be selected. ‘The a should: sy oa 
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= f le accompanied with an n afidavit wherein. it 1s. s shown t that the selected a =: oy 


aie 


ow land of the ‘United: States j in: one. On the ‘three. counties pie in. wages? Se 
- Arizona... ‘It should. also: state. that. a deed. of: -relinquishment. of. the = Bo 
>. base:-land and-an abstract of title thereto are:also submitted.and that. 0. 
the: applicant. will. without: cost to the. Government place the. deed. Ola 2 


= -relinquishment. of: record and. extend the. abstract of, title. to the date Pe ne 
pau such. recordation. when called upon to: do:so. . oe 
Dae Os ‘The -aflidavit . accompanying . the. ‘application. may. be “edecuied ri eg 
me beter any officer qualified to administer oaths, by. the. applicant. or ae 7 ; 
“by some credible person. who. is: familiar with: ie. character, condi- ee 


se ~tion,. and: value. of the selected. land. and the value- of. “thie - land oe is 


- relinquished. ‘This affidavit must be’ corroborated | by. at least one fea ae 


‘person. who. has no personal. interest in the exchange and who is. 


— familiar with the value. of the. land relinquished and: that. selected. - 
ae The affidavit. must describe the base. and. selected land and. show. the ae 
following: That. there’ i is not. within. the limits. of the, liew land any. Ls 


known vein or lode: of quartz or -other rock in: place bearing gold, 7 


silver, cinnabar, lead, tin, or copper ; that: there is not any: known : . 
os deposit of coal. Or, any, placer deposit, oil, or. other valuable. mineral; : 


_ that. said. land contains no: salt. springs .or known deposits. of: salt.. 


_ in any form sufficient. to. render it chiefly valuable therefor; that no... 


: portion. of said. land i is claimed: for. mining purposes. under. “he. local ; 


_ customs. or. rules of miners or otherwise ; that said land i is. essentially 
‘non-mineral in character, has upon it no mining or: other. improve-: i 


: Inents and is not in any: manner occupied. adversely. to the selector - 
and that the selection 3 is not made for the purpose of. obtaining title~ 


--» to mineral lands... The affidavit must also show that affiant is well 
; acquainted, with. the. value of. the ‘relinquished. and selected. land. and: rs. 
that. from. personal : observations. and. knowledge he states. that the. ae 


7 ~~ lands’ are of equal value and that the lieu land i 19. not used by Indians. 


my The application. 1 must be accompanied with a deed. of relinquish- : | ie ee 


— Senet. or reconveyance, to the. United States of the land. tendered as. _ a 
ce nie basis of: the: -exchange,. duly executed. and’ acknowledged in the pe eens, 


same manner. as conveyances. of real. property. are. Tequited. to be a8 


Se executed by the laws-of the State of Arizona. - 


4, There: mustbe filed'a duly. authionticated: “aoe of. iitla, de ce ae 


‘ ; : : ‘the: relinquished. land: showing. title. thereto. to be. in the applicant. ee 
The. certificate of authentication of: the abstract. must. be. signed by 9 055 


a. ?: the Recorder. of: Deeds. under. his: official seal. and. must, show. that. the a, 


oe title memorandum i is.a. full, true, and: complete abstract. of. all. matters. ee Aes 
gee - _ of record. or on filet in his. office including conveyances, mortgages,. or. | a oe i 
other incumbrances. The: custodian: of tax. records, must, certify = = 
re ~ that: all taxes levied. or: ‘assessed against pe land or r that, ; could. operate a ee 
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oe - as a Tien’ threo have: been ‘paid 3 in full ‘and that: Here: are no ines" ee 
oe. deemed. tax sales and no tax deeds’ outstanding as shown by the ae 
records of his office. ‘The absence of judgment liens: for pending suits 


a against. the grantor which might affect: the: title to. the: land relin-- oe 


© -. quished must be shown by the official certificates’ of the clerks of the © 

- courts’ of record whose judgments: under the laws of the United = 
.-, States or the State constitute a lien on the land conveyed. ‘The ab- 
— = stract. may also. be. made by an: abstr act’ company «or. abstracter. es 

ate approved under. section 42 of the e mining peeuaeene of April: il, 1922 fhe es 


2 oe (49 L.D. 15, 69)... Oe 
2 or ‘The register will I certify to ‘the. -aipplication, s aiowing ‘whathes a 


~ or not the’ selected. land is free from conflict, adverse filing, entry; | 
or claim: thereto, ce 

7 6. Upon receipt of an polation in the Genseal Land Office, if ahi 
be regular, a’ field examination will be requested of the Division of : 


. * Investigations of both the. selected and base lands and a. report 
.. secured from the Geological Survey as to the mineral, water holes, : 
nn springs, and power possibilities of the selected. land. - : 7 


7. If all be regular and the reports of the Special Agent in Charge 
and the Geological Survey are satisfactory the General Land Office . 


| will require the applicant at his expense within 30 days from receipt, ae 


| : a of notice to begin publication of notice for four consecutive weeks in. 
a newspaper of general circulation in. the vicinity: of. the selected 


. lands. During this period a similar notice must be posted in. sea 


ae ‘district land ‘office. - 


8. The notice Boule describe thie selected land, give name of ple 
cant, date of application, and. act under. which made and allow all - 
persons claiming the land under the, mining or other laws and desir- 
ing to show that it is mineral in character or adversely occupied, an’ 


ae opportunity to file objection or to establish their interest therein or 


the mineral character thereof. — : | 
9. Proof of publication. will consist of the affidavit éf the as 7 


lisher or foreman or other employee of the newspaper with a copy — 


of the. published notice attached. The register will certify to the ~~ 


. posting | in his office. - ‘The first. and last dates: of poPlcanon and | 7 
posting: must also be given. 3 


10. The act. provides for the selection of isd containing “pings Se 


Ge ene? or living’ waters in. liew of other lands. of the same character or - se 
chon quality, notwithstanding that the selected lands may be included) 
ee I a public: water reserve if not: ‘otherwise’ reserved. - However, ‘the — oe 
allowance of any such selection 3 is within: the discretion of: the Seere- oes 


a tary of the Interior. | oe 
: 11+ In all cases: where’ the sophie rs an berthange: is an Gaia: ee 


oe oe the: application must be filed in: -duplicate and the register. will. for. . 
Eve — the » duplicate. © copy of the: -sppligation to the Brot ae, one 
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os superintendent oad wilt: furniah a euperinigndent with. on ror eee. 
-» number of the application, which serial number, together with: tthe ay 
-.. “name of the land office, must be indorsed thereon as.a means of = 
identification and. referred: to in all:correspondence concerning said: = | 
ee applications. Copies of. applications by Indians involving dands.an, 6 3a) 
Coconino County north ‘of the-township line between Ts. 24 and QB ; 
ee will be forwarded to. the. Indian: superintendent. at. Tuba City, “Ati ne! 
pe gona; ‘those. for lands i in’ Coconino County. south. of the township line a hs | 
mentioned, and: in. Nayajo. County, will. be: forwarded to the Indian’ eee ates 
me superintendent at Leupp, Arizona, and those. for lands in Apache | a a Be 
County will: be forwarded to oa Indian ——— at ay oe 


ee panes, Arizona. ae eae oe 
42. Upon the ton eeon of. a Deletion: as “hetein: ae ak and oe 


(hein the. absence of objection then. appearing, approval of the selection - - : 


4 by thé Secretary will be recommended by the General Land Office: 


- Tf and when so ‘approved the deed and abstract of title will be | 


oS: returned to the applicant to have the deed recorded and the abstract . 


| of title extended to show: the: recordation.» a eiae 

18. Upon the acceptance of title to the base ae hey will: Tbe held: - 

~~ in-trust for the. Navajo Tribe of Indians and the Commissioner’ of we 
Indian Affairs will be notified thereof. . | 


14, You. will: accept no. applications, olen than, those By jeden : | 
> - where the lands offered are south, of the township line between Ts. cae 
90 and 21, in Navajo County. = 7 


15. ‘Pending the: ‘completion oe extinhen and. “abanctiditions: 
| authorized by: section. 2 of the act you will accept no further’ appli- 
eations for allotments, or Indian homesteads under the act. of July 4, 


“1884 (23 Stat: 96), for public | lands to. Navajo. Indians in the eountied! : ee 
of. Apache, Navajo, and Coconino, and thereafter: should: allotments — 
» to Navajo Indians’ be made. within the above named counties, they — 


Ea : . shall. be. confined to. land within the boundaries « defined by. section. 4 ; a ae 


- S or said act of. June 14, 1984. oe sae pe 
er AG. Selections : by. the ‘Stata’ of “Aricona in ace of: ‘ahioot lands ; 


- - ae the boundary. of the Navajo Reservation : as defined. by section. oe 

eee et of the act, will be. made in accordance with the regulations. govern-. Ue oan om 
'. -jng the selection of lands by. States and Territories approved June 23,00. 
4910 (39. L. D.:39), in-so far. as they apply to: indemnity school land. 
i _ selections, : and will also be. subject. to. all. other existing. regulations. eis Gd 
ea . pertaining: to such. selections except: that no. fees or commissions ‘ares 
>. required, and the offered and selected lands need not be of equal area 
ag in. ordinary indemnity, school land selections, but, need. only be a 


] 2 cospproximiately. equal in value... | as 
~1%7.. Upon. the. ‘completion. of “the: ee and. | ebaepiiaitions’ eer an 


: . ‘i duthorized: by: section 2 of the act further instructions will. be eee — / 
oe regarding the e exchanges: authorized A: by: section 3 of the act. ck ee 
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2% “18. ‘The register: will: note: on: on records ie spouisalaidess of “the oe 
3 reservation as defined: by: the act’of June. 14, 1984, andi ‘In: the: adjudica-,. a 
ey tion “of: applications. and. claims he will: be pawerhad by: the sich S 0 
ee Sarees we contained i in the proviso to section: 1 of the. act: ee ee 


AML valid’ rights and claims ‘initiated: “under: the ‘public: land ine prior oa =. 


Re ‘approval hereof: pane any: Jands- within: ‘the ar ea. ‘SO! defined, shall not’ ‘be oe . a i 


ie affected. cy. this Meth Ss ikea pe 
Dg, ev Ae ae Fm w. Jonnsony: 


AE concur: 


Co ommisstonen. ogee Se 


Co ommissioner 0 of I I ndian A Affairs, 


- App roved: i ee ae eee ee 


“Oscar I L. ‘Caan ne ts re pare tee os pt eg eee J - 
Assistant  Seoretary. ee a a A ta 


"APPEALS FROM - DECISIONS oF THE DIRECTOR oF ; GRAZING: nae 
_[Olreala No. a : 


| Dararmcenr ¢ OF THE piss 
: ~ Diviston, OF. ea 
Waliaghn. D. Oss October 7, 1935: 


| “Beition’ 9 of the Taylor Grising Act, spproved a une: 28; 1934: (48. 
-. State: 1269), provides, : among” ‘other: things: “The: Secretary of the... 
~~ Interior’ shall: provide by appropriate rules and regulations for’ local es 


‘ae hearings | on’ ‘appeals. from the decisions of the’ administrative: officer’ ont 


. in charge in a “manner: similar: to. the og aie ‘in: “the: > Land) 


fe Department.” Lg ea ah: a ee 
In ‘pecordatics ae 116 hore. provision ‘the: following ies ‘and: ies 


oo regulations are prescribed. for aaa on. x appeals: from. n decisions 
, oO the Director of oS oe gee ee Riya’ 


Bier oF: ¢ Appear. ae aaa 


1 hae | may: be taken’ by” any “party: “affeat ad. fron: the os. 


a7 dation of the Director of Grazing, on a matter involving’ any. ‘claim: : oh 


: “er. ment within a grazing district, to the: Secretary: of — Interior, on, = 


- Noree, OF Apprar 


‘Notics of mt tron any decision byt the Ditectot of Grazing ee 


: a evolving any privilege. exercised or asserted involving” any. matter. ~ 
oO ee S ‘the: administration: of ee staring’ ‘dastrict: _Seablished eee 
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loo. ‘nadar: thie. Taylor’ Gearing Act shall be filed within: 30° ‘anys fore the Be 

nes date of receipt of notice of such: decision: by filing: a notice of: appeal eae 
© -with the Director of Grazing ‘at: Washington; D.C. Failure to give a 
-- notice of appeal as herein ‘provided will be: construed 2 as aad ‘eck 


es = ‘of ‘the decision. rendered. ae eg 
BE The; notice*of ‘peal amuse be 3 in’ writing andl: set forth i in: eo Se 


concise language the grounds: of appeal in the form of: specifications ot 
kos OL error, which shall be separately stated and numbered.’ Where ~ oo 
'. error is: based upon: insufficiency: of the evidence to justify the'de- 
Sane “cision, the parts wherein it is-deemed insufficient. must be: specifically oug Te 
set: forth ‘in the notice. Appellant will be allowed. 20° ‘days after a oh 
filing: of ‘such notice. within which to file brief or:argument in sup-. 8 
_' port-thereof. A copy of any such ere brief, or ar Leen shall ne yates tee 


aS ‘sored: pee the > Oppowing: party, if: any.” 


 Diseosrrion. OF Appran. a 


on £ Apiieals filed vith: the Director, together with: bitefs: gad T ree . oe 


oe oa. relating thereto, will-be reviewed. “by: the: Director of Grazing . cae 
andthe action. complained: of reversed or-the record tr ansmiitted to ot Be 
we the: —— of ‘the: Interior a ay scala as may ‘be deemed: a Ce .. 
ee ‘Sppreprae ae 


- Looan Hrarrxas on “APPHAL 


5 oa ae may be ordered by. the Director. of. eon = 7 a = ; 


ch pid cases pe the application. of ae party, i in. interest, in a 


J any matter. 0. Mie Gace. 
eh oo O8 Local. henines may “he ‘held before ‘the ‘poaiiter. of the district eas 
Tend office within which the lands concerned are situated.; 00000 
os Any. order for. hearing before the register ‘of the. dig land Pete 
office shall be addr essed to that official through the Commissioner of: : wo 


ae the. General Land Office, and shall contain.a.clear and concise state. — ae 
Saw “ment ¢ of the subject-matter of the appeal, together with the names and 
a. addresses. of the parties involved. The register will confer with. the ee 
-» ‘local representative of’ the Division of Grazing relative thereto. and ate 


eae fix the time, and. place for. the. hearing, due. notice of which must be 7 


ne given the appellant atid other parties in interest by registered mail, 
an : : a’ like notice will be sent by ordinary mail to the local representative. = : on. : 
Jane _ Subpoenas for witnesses will: be. issued: and: served. as. provided. for Be ari 
-.- In cases before the Land Department. See instructions. we March 20, se 


1903 (82 LD. 132), i 
8.. The. local. representative of the Daidon: of. Grazing will: fee ae 


submit 1 to, the. register an estimate of the. probable expense required pa 
eon behalf of the Government. He will represent the. Director:of 
ae Graning: in the proceedings and cs cause ; eae to. be’ served i 


- 20683—36—vor. 5524 | eee ee 
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a 


a. 


a upon. such witnesses as. he may desire to call; onl take: snk ie 


eee E “steps as.are necessary { to prepare the case for hearing. ee a 
9, In appropriate cases, testimony may, by order. of the: ‘register; oe 


fee ee and. after such notice as he may direct, bé. taken: before.a United ~  _ 
> States commissioner, or other officer authorized to administer oaths,; 
>. ata time and place to be designated in a notice of the taking of such 
testimony, in accordance with the rules of Dinettes in cases before the Cones 


coe Land: Department. | 7 oe 
~ 10. Upon the dates set. : for ‘this hieating: or: the: day i ene it a eee 


~ i : : continue, the. testimony of the. witnesses. for either party. may. be: sub- ee | : 
mitted. The representative of the Division of Grazing and the repre-_ oe 
sentatives ofthe. appellant or. other. parties: may examine and. cross: 


”. examine. witnesses. ~The proceedings. will. be governed: by. the rules - Be 


~~ of practice in cases before the Land Department and when the. - 


a testimony of all the ‘witnesses has been. submitted and the hearing- 


~ completed, the’ entire record: will be transmitted by the register, 
| through the: Commissioner. of the General Land Office, to the tee 


of the: Division of Grazing. without recommendation. . : a ote 
SL: Each party must pay the cost. of, taking. the. eee ON 


4 . transcribing testimony. — 


A divect: examination. of his own’ witnesses and the cross-examination- 
on his behalf of other witnesses ; the cost. of. noting: motions,. objec-. 


-. tions, and exceptions must be. paid by the party on whose behalf the 


same are Tmade.. The register, or other hearing officer, may. require, 

a party to: give security for. costs including ‘SEDERES * of talang: and ae 

S12) The. appellant. and thar paris in interest! may “file bites ‘and | 
se arguments in connection with the record of the hearing at such time. = 


as may be agreed. upon by. the local representative of the’ Division *. ae 


OF: Grazing and. the claimants or their. Tepresentatives, not exceed- ee 


: a ing 30 days after completion of the hearing. 


eo a. Act. 


- PRocempint Gs, ‘Brrore THE Suonmrary ‘OF THE “Iyrmrtor 


13. Attar’ the record has been transmitted to the: Secretary of ae : 


ots ey Interior the proceedings will ‘be governed by the rules of ‘practice. rer 
es ae | as in vother cages on nappeal in the Land Deparment, . Reet 51 L. ‘D. 540. ee 


Government Costs. 


- 1A Goats’ feed on n behalf of the Gorcennees will be aid ae i = 
- the appropriation f for the Purposes: of administration, of the purge! ee 


Fs R. ‘Casbaminnl 


| Approved: 7 
| CHarnns: Wet, 


Ai Dineen ot Graving. ce ae 


- Aabing: ‘Scovtary oft the Interior. ara i. ~ ae . Pe 





ae aah “pEcistons: oF. THE: ‘DEPARTMENT. or, THE INTERIOR (ae One 


|‘ DEATH VALLEY NATIONAL MONUMENT—APPROPRIATION 
os OF WATER | ae 


- Opinion, Ootoder 22, 1985 


at Wan | RienTs—-Resmaven ‘Lanps—Pupnio Use? 


"Reserved lands of the United States needed. or. used by the , publi far wa atering Pe 


. purposes are not subject to appropriation, either by individuals or ‘any ee ae 
* branch of the: Government, -but.are. required, while: SO. reserved, to be oe Pe | 


and held open to the: public use for such purposes. | 


7 Warm, Riewts—Unrrep SraTes THE Pnoparoron—BenEnrcrA Use. Os a = 


The Government, as” riparian owner. of: lands. in. California, 4 is. recognized as rs ere ae 


, entitled to. such: water: as-is. needed for: beneficial: use, “but. the law. of appro. 


-_priation perihits, only: such: quantity: as. is’ beneficially. used. 


ae wn RicHTs—NavicsBie. Srreams—Sres. 2339 AND. 2340, Revisey ce Seams ee 


RESERVED ‘Pusttc. LANDS—RIcHTS OF Way: FOR, WATERS. 


_ Congress, in sections 2339 and 2340. of the Revised: Statutes, and * various ‘ater 2 i oo 
acts, surrendered to the States the right ‘to control the appropriation and) 
use of: the waters of nonnavigable- streams on the public. lands; but ‘this, 02050 


ar - general rule. does. not apply. to reserved public lands unless the: -water can — 


ie, ee DE diverted at a. point not. affected by’ the reservation. or. unless - a right Gtr 
way has: been obtained in accordance with Federal laws providing for 9 
rights of: way over certain classes::of reservations and under prescribed 
"conditions, there. being a clear distinction, between. water. rights and, oe ee 


: rights. of: way over land for the ise of such waters. 


“Minis Laws—Avriorry on Coneness—Acr or. Joss 13, 1988 Esmee OR oD 


~ ConTROL Revarnmn. 


"Congress, in extending the: operation ’‘o of the mining awe to the Death . Valley et ae ie 
: National Monument, “or as it may hereafter be extended”, by the Act of = ~~ 
_ > June -13,°1983, did not thereby abrogate its control over the lands involved; 0 
whichis evidenced by the fact that the act itself expressly provides ‘that. 
.. the surface use of locations, entries, or patents shall be subject to general. Sue 


3 regulations to. be prescribed by the Seer etary of the. Interior. | 


“Warne RicH1s—Duseer Lanp ‘Act—Ruue or APPROPRIATION. OR | Conengon Law, a 
- Rute—Discrerion Loperp. IN ‘STATES. oo, oS 


_The Desert Land Act, passed March 3, 1877- (19 Stat? ‘3T7), ‘eft with: desc 2 et 
a State the right to determine for itself. to what extent the rule. of appropria- a ao 


He eee or ‘the common: law rule. in respect. to: riparian: rights. should obtain so 2 


does: not bind or purport to bind the- States to any policy.; and: simply a 


| recognizes and, gives sanction, in: $0. far as the United: ‘States. ‘and. its. future 2 oe. : = 
- grantées are concerned, to the State and local doctrine of. appropriation, cashes 
. and seeks to remove what otherwise might’ be an impediment to its full 
ae, “and successful operation (Calefornia: Oregon Power Co. ¥. Beaver * Portland. ae oe 


a Cement Co., 295 U. S. 142), 


| Powsn oF Concruss Over Pusu ‘Lanps—Exmnoise, oF Powsr: ee eae 


eit is well established’ that’ ‘Congress, in’ the: exercise of. its right: to legislate . oe 
- with respect to: its own ‘property, may. reserve any. portion: of the: Bublie i ee 
ands and abe So prone ne use. thereof t by ae parties, or prewar Cea 





c3 See, also, Solietor’ 8: opinion: on. ‘Underground Water claims, ‘Utah, ae page. 378, 


“ (872 "DECISIONS: OF" THE DEPARTMENT. OF THRE. INTERIOR E Ble a5 


“geen: rig ents. ‘of? “Way. ‘thereon. or’ anh. use. ‘theteor’ as ae may “deem: roper to 
allow. This Congress has . frequently: done. | | ce ee ee 


a Waren RicH1s—Mursons OF Acguisrtion, 


“The: right. to. ‘the. use of water from’. springs located on ianda of ‘the’ United mo 


States. not withdrawn for public watering _ purposes, .may: be. acquired. by, ee Bee 
"use: on viparian lands. of the ‘United States, or by appropriation under ape — 


a State laws; subject merely to prior vested rights. : | 
Warm “Rroms, In, ‘Dears. VALLEY, Naqionat. Mowvseen-—Senixes—RUNNING 
. a ‘Where thie’ water. from springs’ in the Death ‘Valley ‘National ‘Monument ane 
not flow beyond the confines of the reser vation, the Government, as riparian. — 


° _ owner, - is sufficiently: ‘protected. in’ “the use thereof without appropriation ~ a Pe 
under State laws; but where running streams are involved, as where water 
.  . flows through the reservation’ and may be’ subject’. to appropriation and Som & 
- diversion, either above or: bélow, it may be-advisable. for the Government — eed 
- to make. appropriation » under State laws, in order. that. claims | may: be — 


adjudicated and equitable. division Bwareed, and. established: were 


pes - Maxcorn, ‘Solicitor: | 2 ee 
“Th accordance with your: [First ‘Assistant Soo. Welerelice, ce 


| ee considered the: five separate applications. submitted by. thes 2 a 


~ National Park. Service’ for consideration of the. propriety of apply-_ 


ing tothe State to appropriate the water froin five springs. located. ie ae 


. on lands of the United States’ west} of the Death ‘Valley. National bee - 


eae Monument: in California. There was: also submitted for considera- ene 
_ tion | in’ this connection a report’ on ‘California water law, whith | 
- é report: was prepared by Mr. J osep, Ki. Taylor, water. rights attorney” 7 

- of the National Park. Service... 


Inthe recent decision in. the case of California Ope Poise. Oe. “ 


: oe Beaver Portland Cement: Go. decided: April 29; 1935. (295-U. 8. : 


: 142), the Supreme Court: of thi: United States, nflae general review Pe 


7 o of Federal. legislation and court. decisions’ on the bee of tis Dh. i 
eae appropriations: on the: public domain; said, inter alia, that: ie 


oe As the. owner of. the public domain, the. government possessed ‘the. pone hae 
o to. digpose of land and water thereon together, or to dispose of them separately. = 


‘a Howell, Ve Johnson: (6. C.), 89 KE. 556, 55S. The fair construction of the -pro- ae 


~ vision now under review is that Congress intended to. establish the: rule that = 


for” the future the land. ‘should be. ‘patented — separately ; and, that. all. non- a — 


navigable. waters thereon should be reserved for. the use of the ‘public ‘under 


.*) the. laws of the states and territories named. The words that the water of . 

a es all, sources: of. water “supply. ‘upon the public lands. and. not, navigable “shall. 
. > “remain and be held free for the appropriation and. use of. the public” aré not. 

rae “susceptible. of any. other construction. - . The only exception made is that in 
favor of existing rights: and-the only rule spoken of ‘is that of appr ‘opriation. oe Pe: 


| it is hard to ‘see how a: more. definite’ intention.’ to sever the Jand:and: water 


- could: be: evinced.’ ‘The terms.of: the statute, thus: construed, ‘must be read ~ 


| -intor ‘every. patent thereafter: ‘issued, with: the: same. force: as: though. ‘expressly cs 


— os incorporated therein, with the result that the erantee will take the- legal title. 5 eke 
. . to the’ land: conveyed, and such aes and: only such: title;: Le the flowing waters evegen 2a 


ee 55) ae Aa ‘DECISIONS: OF. TEE: ‘DEPARTMENT: OF THE: INTERIOR: 373° ue 


oH therdan as: shall: De: ‘fixed: “Ore -achmiowledied: by. the. customs, laws,: and judicial - fy oe 3 
* decisions, of the. state of. their: location: Tf: it: -be. conceded that. in. the: absence Sa gees 
oe of, federal legislation : the: state would be power less. to. affect, the riparian Fights aw es 


x - such power ‘in ‘the ‘state, ‘and ‘that it has: done § so. » by | the legislation ‘to’ which . Os - 
eo we: have referred, ‘cannot be: doubted. Dig Seg a ee. Oa eh ane ee MY re eS 


‘The. said. decision does: not’ announce’ ‘a new abetting, | Tb iawenst. Pate 


oe ey: “restates. the. ‘established: rule recognized : and: applied in “numerous ~ : a 
o's Precedents: cited therein. Te held’ that a ) Federal — ‘for public or 


aS ‘ “through the. ee "that, Gongs 3 in  Rechiona 9339-40, “Bavined State. . : Z 
utes, and: various. later: acts, had. surrendered: to. the ‘States.the. night.< 8 


te. control the appropriation. and: use’ of ‘the: waters ‘of nonnavigable ae 


streams on the public lands.’ ‘But. this general rule does’ not ‘apply 

with respect, to reserved ‘public lands, unless the water: can. ‘be diverted ee ae 
- -~at,a-point not: affected. -by. the. reservation or ‘unless. a right. OL way ae 
has, been obtained in accordance: with Jaws of the. United States prom 
viding for Tights ' of ‘way over certain. classes of reservations and Oe as 
ae under prescribed | ‘conditions; for there i is'a clear distinction. between: es | 


ae : tater rights and: rights. of: way. over. jand for the use. of: stich: waters. : Genes 
i n-the: decision above quoted, the court did: not’ consider the effect a oe 
| Sot section 10 of: the: Stock-raising Homestead. Act. of December 29, ee 


oe 1916. (39 Stat. 862), which, in part, provides— 


That Jands' containing water holes: or. ‘other bodies: of Wate needed’ ‘or ae eens. 


aes by: the: public for watering: ‘purposes | shall. net~ be’ designated : under: this: ‘Act ae re 
pute may. be. reserved : under. the: provisions: of: the Act. ‘of. June ‘twenty-fifth, ae 


nineteen hundred. and. ten, and. such lands: her etofore. or her eatter reserved: shall, Sie F a re 


= = while So reserved, be kept, and held open. to. the. public. use, for. such: ‘purposes | 


| ° oe under. such general rules and, i regulations. as the > Secretary: Ce the 1 Interior “may a3 oS Sica 
a “Breseribe:: oe | ; ha : , fe 


By. Executive « ence of f April 1 1 , 1926, it. was s pioridda' as s follows: a ae: 


- Under and pursuant. to the: provisions of, the. act: of. Congress approved J Mines ae 


7 on 1910. (36 Stat. 847), entitled.“An. Act’ to. authorize the President of the = 
_ “United States to’ make withdrawals of public lands in certain | cases”, Bg ee 
amended by act of Congress approved August 24, 1912 (87 Stat. 497), it is eteby 
"he ordered. that every smallest legal subdivision. of the public-land. surveys. which: ig o% is Se 


vacant unappropriated: unreserved, public. land and contains a. spring. ‘or. water ee ae oe 


so 2 hole, and all land within ‘one-quarter of a. mile: of. every spring. or water hole —— | 


located on unsuryeyed public. land be, and the same is hereby, withdrawn from. i 


= ' settlement, location, sale, -or entry, and. Teserved. for. public use: in. accordance (i ee 


with’ the provisions -of. section. 10 of ‘the: act of December. 29, ‘1916: oe Stat. Pets 
one a and in aid of pending legislation. ee. 


The descriptions of the respective springs j in idietice wont seem 45 ’ 


a = Being? the lands containing: them’ within the. purpose and effect. of : re 
the said Executive order unless it can be. shown that they are nots. 


ae ‘ that they, are e within: the categ gory 0 of tracts. 80 Reser 


“needed or ‘used. by the. public for ‘watering. purposes.” “Assuming — | 


ed, they are. re not 


- 


i 374 “DECISIONS OF THE DEPARTMENT oF HE INTERIOR | “Eval yah ao 


a ‘gubont. to’ ‘ajppvoprinbion either by individuals ‘or x bys any: ‘brankh: of : ee — 
« “the Government, but “shall, while. so_ reserved, be’ kept. and held 
~~ open to the public use for: such. purposes,” ‘There can be no. doubt 2 
of the. validity of said reservation. under the Congressional authority | 


cited therein. In the case of Utah Power. a bight Ce. ve ee. 


fe ae _— States (243 UL os 389), it ‘was held, (sy abe): 


- The power to regulate the: use of the. lands of. the United ‘States, aid: ta” pre: ge : 


a scribe. the conditions upon. which’ vights: in: them may. be acquired by y oeheR 
a is vested. ‘exclusively in. Congress. - - 


‘The inclusion of such lands within’ a. ‘Sa 4 does not admis this power, or foe 


7 oo aaibteet the lands or interests in them to disposition by. the’ state power; and... > : 


_ therefore, such lands; within a State, or ways across them, are not subject tobe ee 


hee nt . "occupied. or: used for. private. or quasi-public. purposes, under state laws, save — 
Ee puch laws, as have been: adopted or. made applicable: by. ‘Congréss. 


The Act of May 14, 1896, c. 179, 29° Stat. 120, relating ‘exclusively | to" rights” a 


a ‘of way and the use of. land: for electric. power purposes, covering: the - ‘subject ote die 
© fally and: ‘Specifically and containing new. provisions, was evidently: designed oe 
Smee to. be. complete in itself, and therefore, by. necessary implication, superseded - Me Ae. 
the provisions of Rev: Stats., secs. “2389. and 2340 (derived: from .the Acts: of fe a 


1866. and 1870), in so far as they. were applicable to such rights. of. way. 


If, as assumed ; these tracts, with the. springs. thereon, are: of i Re 


es ~ class reserved by. the: Said - Executive: order, and if it’ i desired £022 oe 
oe ee remove them from the force. and: effect, of that. order, it would be: 9 
a. appropriate to" request. the ‘President. to modify. the’ withdrawal SO. 
ag to except therefroin-the lands in question. If the said lands be =” 
eliminated from. the withdrawal’ of, April 17, 1926, the said waters = 
. will then be subject: to: appropriation and use’ by the National Park ae 
Ae. | Service, if there be no’ prior valid: rights. disturbed . thereby. ‘The. 
oe method" of ‘such. appropriation and use. would” be governed. by the 


_ laws: of California. That State recognizes both the doctrine of. a » ni 
. “appropriation and the common. law doctri ine. of riparian rights, | the oe et 


- latter modified, however, as provided i in ‘section. 3, article 14 of the. . : . 
Pa constitution: of the State, inserted. as a new Section. by amendment fees 
~ in.1928. In the recent, decision in the. case of Pe abody v. City of > 


ae K allejo (2 Pac., Od: sees 4 ABO), the: > Supreme: C Court of. California 3 a - 


ca ’ held that: 


“The ‘pale’ of. “peasouable’ use ‘as’ ‘enjoined: by” ‘séction 3 ot article 14 of ‘the a 


> ve constitution applies’ to all water rights enjoyed ‘or: ‘asserted, whether the same ~ 


be grounded on the. riparian right, or the right, analogous to. the riparian right, 7 o se 


ao of the overlying. owner, OF. "the percolating water Hight, or ‘the. 2 Apptopriative ee 
ae Fight.’ = 7 | ae ee 
ore anc these Jends. appear. a be one? bp ‘the TWeitad | States, te: a 
= < would not. be. necessary for the Federal Government. to. apply to. the | ae 

eat tae State. to. appropriate the waters: of. the ‘springs: thereon, in so. far 
a 2 eae. the..waters. are put: to: beneficial: use. On: the - riparian. lands. “It ae 
would be doubtful, however, whether the. doctrine of. pberian. rights ‘2 aoe ao 
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- - ae — “Applied. in. ~ the: jnatance: “of ‘the: Jpiepoueilie ‘conveyance: by. ve se - 
Ce pipelines to the Death Valley: National Monument. ‘It would probably | a eee 
afford. greater security té obtain. a water right from the. State. my: ese 


that case, unless. the course. hereinafter. suggested be. adopted. . 


- The papers. ‘submitted. show that. it is the intention of the National a — a 
Park Service to- have this area. included i im the Death Valley National. oe 


oe Monument. But Mr. Taylor, in: his letter. of April 13, 1935, recom- - ee 
a “mended that the water rights in these springs be secured before such a. 
ere extension” of the said national monument. He states ‘the case: Ran a! Sales 


| Boe follows: 


Eo feel that it would ie wise 46 file an. |appitéation: o: appro opr riate water ‘with _ a 


| ae es “the: proper State ‘department before: the. territory. is ‘included. within the. monu- 7 - 7 | 
ment boundaries, and that this should be done as soon as possible, While the  ~ 


_ amounts. of-water to be used: by the Federal Government: in Death Valley. are... 
oe actually. small, they are nevertheless. vital and they. constitute. a. ‘relatively. fair. 
eee proportion | of the: available. supply, and. it, is. important that’ ‘the: Government. 


procure. the: best possible: title to all: of the water bidoua may. be » Due: to: “use . 


eye or. in the future: . 


“he. suggestion: ‘that an ae filing 1 oe “Wade: is. based on. deveral reasons. 


: ‘First, ‘that in. the event. the territory. is. not: included, the: monument. “will: be 


‘ protected by “proper evidence: of priority. and: it: will ‘have a. recognized: right. 


.to. the. water and. a. right-of-way ‘over, the land. for: ‘its: ‘system 5 secondly,, in: .. 


order to forestall. a: possible prior appropriation ‘from ‘this . same “source: of 


Se ‘supply ; thirdly, . and mainly, because if we wait. until the territory: is included . 
within the monument and then file an application, we will: be ‘definitely. setting a 


a precedent. of: National Park Service . recognition of. State supremacy, Ido. 


not wish to infer that, perhaps, the: State does ‘not. have complete jurisdiction ~ ar 
“over: the non-navigable “waters. within. its. boundaries, yet because of: somewhat: | 
different: circumstances: in. other: parks: within this. State, ¥. do. not. feel. that! 

= At would be wise.to: ‘make any: such - complete. recognition . of State. authority . 


as: would: be | the effect of seeking permission to ) appropriate, water from our | 
own land.’ | 


_ ‘California law upon the. subject | is. . complicated and ‘tainly. stabiguous, aal et 
-. recent :court- decisions have: not ‘rendered. it-any. clearer. . Some of the other 


: . parks. in this: State. were withdrawn from entry. and. reserved. for public recrea- ~ 7 
. nee ‘tional. purposes. ‘comparatively. early;.. and ite is. my . belief: that: they. acquired. ay 
) “certain rights. as of those dates, which would be ‘unaffected by subsequent. state.:..° > 


- legislation. Death Valley, on: the ‘other hand, is “of recent withdrawal. and: may’ Ce 


ae : be. affected’ by" ‘changes in: state’ law. with : ‘respect. to the. riparian: right, “that. “ 


ae gy. the’ right attaching toi ‘land contiguous: to. -a: water’ course.. ‘Farther; ‘the 


a mining. laws: of: the United States. are. extended to. include. the. Death Valley ae . 
-- area” and, miners, | subject. to. regulations, prescribed. DY the Secretary. ‘of. the _ ae 


‘ - Interior regarding _ surface” use, gamlent Secure. water rights “necessary. ae Lae , e 
a monument’ purposes. ae a bata GE or ee 
“By. filing an: application ‘to: appr opitate ‘this raion: before: the: inclusion’ Of. ey 


se thes territory. within the monument, we are. making no: concessions because 


~ the jurisdiction, of the. State would be undisputed. Tf. we wait until afterwards. ; 


s our. precedent is: “set, and we will, ‘have. to go through the same pro ce dure for - a oe 
= all important developments. ne am not at all, sure that: it would. be to, the. best ee 
= interests: 6 soa 








the” Government’ to file ‘these | ‘Applications, because’ ‘there ‘stil 4 


: si California. a recognition: of the: riparian right. ‘The ‘old “iparian, vee has or 


of - 876 _ DECISIONS: or THE: DEPARTMENT oF THE: INTERIOR “Toh 7 oe 


| ‘been. considerably: cur ‘tailed. by. ‘constitutional: pr ovisions, ‘egistation;. and: court ~ is 
i. decisions, and. it-is. now. probably: saddled, with. -the: doctrine | requiring. cbene- Pe ae 
ficial . use, . but it remains in the law in its, abridged form, and. can be. ‘made — ee 
the basis of the: Government’s right’ in’ Death Valley” water Dy protection Lines 


— through regulation of mines’, uses’ by ‘the: ‘Secretary: of the ‘Interior. “However, 05. 
. this ‘riparian: right: is:a.<common: right, of:all land: owners .on..the. water course ; 
a ‘and it.carries with it.no definite amount.,of. cwater... | Consequently, it:is probs) 0 ~*~ 


* ably..well: to. try to: establish a right. to the greatest. quantity. of. water, from qe 


this new. source that, you can possibly put, to. Dark, uses.’ 


- Also, 3 in his, general report, of May, 22, 1935, Ma, ‘Taylor st ‘stated. a 
ae may be very, for cibly argued in California that the Desert Land Act. of 1877 fe < oe 
had the effect. of destroying. the riparian rights upon; lands. falling” within pacers) 


: that Classification?’ ‘It is ‘the ‘writer’s’ belief that ifthe question’ were squarely — ee. 
ms presented to. the’ courts, a decision: to ‘that: ‘effect would ‘result. ° “So far as: gt 


7 definitely’ known, no parks: or’ monuments’ ‘fall ‘within. ‘thig’ classification, ‘put 


there ‘is’ such a’ ‘possibility in’ “connection ‘with’ Death Valley. ‘National: Monw: 


‘meng, and if it were S80 classified, all water’ rights within’ that” area’ “would have = 


t relying upon any. riparian right!” 


_ Apparently. the view thus. ieee by. Mr. Taylor. as. ‘to: ihe feck aes 
: of the Desert:Land Act is: based upon that: “part of act len oS 
38; 1877, 19 Stat. 38t),. which provides that: | 


OT 7 2 all’ surplus water. over and above such. actiial appropriation - and. 
. use, “together. with the. water: of. all lakes, rivers, and other - sources of water . a 
supply upon the public lands and. not navigable, ‘shall’ remain ‘and. be. held 


free for the appropriation and. ase. of the “public. for | irrigation, mining g, and a : 


manufacturing purposes: subject to, existing tights. 


It will be: noted that this. ‘provision: relates’ only: i water ie a 
: upon the “public lands”; but if it be’ assumeéd that’ no- “public. lands 
could thereafter be withdrawn or reserved so as to prevent the ap- 
propriation of waters flowing or existing thereon, nevertheless it is. 


well, established - that. Congress: has. the. right . me legislate. with. wo 
respect; to its.own. property, and. it may reserve any ‘portion..of the. -: 


public lands: ‘and. altogether: prohibit: the: use thereof by private 


7 parties or to ‘permit, such rights of way: thereon. or. such usethereof. 
as. it. may deem proper to allow. © ‘Tt. has frequently done so. ‘Where fie 
. such rights. of. way have. been. authorized: on: reserved - lands, atdis : 
only: on condition that the purpose. of the reservation: will: not: be 


ae substantially i injured thereby.’ For instance, the Act of February 15, 0. 
«$9017 (8k Stat. 790), atithorizes the Secretary. of the Interior to” a 

he permit the use of rights of. way through the public lands and. reserva- 

Sera ‘tions. for. certain. purposes, Poise tad water conduits, tunnels, ete. Ze ee 


AS or: mining ‘purposes, provided: 


a; “That such ‘permits shall be. allowed within « or. - through, any , of the. gaia ‘patie A ee 
or any. forest, military, Indian, or. other reservation only: Upon the: approval. of — Pia See 


es the. chief officer: of the. department. under. whose supervision ‘such. park: or. reser — . 


7 : vation, falls and upon a Anding by t him that the. same. is not ‘neompatible, syith. ar 
oe es the public interest. ee ee = | ieee ee iar 


ne a “DECISIONS: oF THE DEPARTMENT. oF THE INTERIOR BTS tee 


This eoritvol i is: “not it destioyed by: ina! et of Se une” 43, 1938: a8 aoe i 


a os i 189) which’ extended: ‘the: mining laws to-the Death Valley National 
ae ~ Monument,” ” or as it may hereafter’ be: extended. a ‘Furthermore; that fe a 
in oie! expressly: ‘provides: that’ the: surface use of locations, ‘entries, Or. 7 ee 

mE _ patents’ shall’ be: ‘subject: to ‘general: regulations t 1 be ‘prec ibed: by Lo egos = 


a a the Secretary of: ‘the Interior. : : nt a 
With respect: to. Mr. ‘Taylor’ Ss  stigeestion that the Desett Land: hee a 


ae ee have’ had ‘the effect’ of: destroying. the ‘riparian’ ‘rights as: to a aes 
as + ands of ‘that, ‘classification, ‘it is sufficient to: say that’California has = 
. “made no such distinction ‘or’ such: limitation: of riparian yights;and - 0 | 
that the Supreme Court of the United’ States in the case'of California eo 


a Oregon Power Co. supra, after extended consideration of the Desert - 
Land Act, held that it left with the States “the right ‘in each te. de- | 


termine: for: itself to-what' extent the ruleof appropriation ot the-com-' ° | 
-o° .. mon-law ‘rule in respect. of riparian rights shouldobtain”; thabate 2% 
Jos: “does: not: bind’ or ‘purport to bind: the states ‘to’ any policy” ; that: it : 
“simply recognizes and gives sanction, in so far as the United States 
and its future grantees are concerned, to the state and local’ doctrine ~ 


of: appropriation; and seeks to:remove what otherwise might be an . a 


- impediment to its full. and successful operation.” 


Upon review of this eee T have reached the following con- 
clusions: os) 
1, That if, thése 6 springs 2 are of the ne ‘epntraplatad i the ieee 


a “itive: order. of April 17, 1926, no: rights to the use of: the. lands. 
on containing: them could’ be acquired by: any: party after: the:date of . 
_ that order, and that any one so using the same to the exclusion of the 
oo public would be a ‘trespasser. ‘thereon: Th vested ‘tights therein’ ex- 
~ isted at the date. of the said. order, they were not affected thereby. 7 
2. That so long as said order stands, no one can be granted private 


ee | | use. of the lands, except in pursuance. of a ‘prior vested. right, and that — 


8 it. would be inconsistent. with that. order. for the. National Park Serv- a ot 


jee to: apply: tothe. State for appropriation: of. the. waters, either on 
that land or for transportation to:other ‘lands. 


3. That. the’ ‘President has’ authority to -extatid’ the } ‘pontidatiae of s 


a the: Death: Valley: National: ‘Monument. to° include: these lands, ‘and aoe es 


Loe that: if such extension be made there would. appear to be x no. ‘practical o ae . 
oe need ' for: claiming” the. waters of: these. springs through application . ee 
. ee. “the. State, because these. ‘do not’ appear. ‘to be in the category of Cees 
ie punning streams, so: as to- endanger appropriation’ thereof” off the 


- "reservation. by. private parties,. but, willbe used. substantially. atthe. 

| place-of ‘issuance ; from: the. ground. . No: one can obtain aright of © =. 
2 way! for. the use ‘of ‘such waters except: ‘by consent: of the: Secretary Bt Ay 

of the Interior, and only if compatible: with the ‘purposes of the ~ Pie 


se reservation. | . Fupthermore,, the Federal. ‘Government, as iparjan ee cera 


- 378 "DECISIONS. oF. ‘THE: “DEPARTMENT: oF. TERE INTERIOR “teh, a. 


2. owner, sill be See as. entitled to. oe ere as are: aaa ais 


Soe  perieficial use. on the land,:and the. law; of appropriation Permits only. ot. 
= such amount as-is: beneficially: used.. Cie es ee 
olny ‘Where. running streams...are.. dugalyed. ‘as: lero: eaters toe 
Pca the reservation, and’ may ,be- subject, to. appropriation. and fa 


a - . diversion, either above or below, I can see: some. substantial. merit: In, : 2 - : 
filing. application with; the. State for appropriation, even. though: wee 


2S might properly:claim:as:riparian:owner; in‘order:thaticlaims” may ‘be. ae 





: adjudicated | and. equitable division. awarded and. established. | But ea 


where 3 running ‘waters are. not involved, and. where: the. surface. waters: oe 
_. are confined. within. the: reservation,. it: is not. apparent: that: any:pur- 


: ‘pose. would: be. served: by: eo asenas to. the © Hiaie s with, its, nabtendant 7 ee 


. _ Sepense: and. onerous: | Procedures. ne fase Wiyb og ge slate 
aaa eee a ee oe | 
OTA. Ware eo ae 

First Assistant Secretary. ie ee ee. 


" UNDERGROUND: ‘WATER, CLAIMS, van eoheals| Bee 


Opinion, October, 22, 19857 a 


. & 
we Fay, 
se 


| Warer RioHts—Srame Connon —Srarus ¢ OF . Fupmran, Govennarenr, | 
| Tt is: ‘now ‘well settled’ ‘that: ‘State: laws ‘govern: with’ respect tO: ‘the’ right! to yl 
ae appropriate and. use the nonnavigable- ‘waters: “with: ‘the Staté- on’ ‘private | 
a lands or on. the unreserved. ‘public. Jands, of- the. United. ‘States; ; ‘and: ‘also 
- : as. regards navigable. waters, except: Where’ the powers. of the. Federal. ‘Gov- 
4 ernment. with respect. to. navigable streams would be. interfered with (citing - a 


: a California Oregon Power Co. v. Beaver Portland Cement 00., 295, U. S. 142). ae 


/“Rieurs OF War—Pusiic Lanps—Warer Rice AND p Ricur oF Way Dreemer—. py 


-Ricut or War Pronrerrep oR ‘Quatirmp. | | a, : : a 
The right to appropriate water does not necessarily carry with ‘it a : pight of 
way over public land: for’ ‘the use of" ‘such: ‘water, ‘and | “Congress. has’ in ia 


2; “various. laws: provided’ for permitting. rights. of - way’ over. public: and te ; = ee 
“served lands of the United.'States for the use of waters, Which rights: of 
way. vary..as to: conditions and. Purposes . and may. be. altogether prohibited. Mui 8 


Wages. RicHts—-PuBLic Laxps—RicHts . OF oWar—Law OF. “Urar. pesto : i, fect 


WATER, APPROPRIATION, . 


a /Wheré wells. are. developed « on 1 public 1 lahae of the ‘United: 1. States,-t ‘the: Govern- ae. Sure 
ey _, Ieent can. ‘protect the use. thereof. for governmental, purposes, -in .so.far 
- on as. the use of the waters depends: upon: the use of the. Jand. for. the storage cin aS, a 
a “or. carriage of such. “waters, by. refusing. to grant: rights of! way for such- 0 

~** purpose.» But” ‘under ‘the law’ of Utah, if the’ waters ‘are. in flux, either 


“Jon: the surface: or: ainderground, they ‘are : subject’'to- claim. by ‘the? first _ 
or appropriator ’ thereof,. for use: on, -private.. land. or. on any. ‘public’ Tands 
ces properly subject. to. Such. MSG se es oer ee 


ae Solicitor’ P ‘platen’ a peat ide wenaiad ances page 871. : ob oe: 


Masao! Solicitor: Os oe 


April 29, 1935 (295 U. S. 142). 


: oe "DECISIONS « oF THE: ‘DEPARTMENT OF: THE. INTERIOR | re 


“PRIATE WATER: ; oe Cee a tie! L ahines 2 
No, authority. appears. for: ‘the acquisition a ins. Federal ‘Government of. ae 


aaa! 
sk 


“Warne RigHTs—Pusure, Lanne, OF, THE: User, Srarms—AUnHoRery. 70: AERO es 


_ underground water rights in connection with wells On, public lands’ of ‘the or - 
* United. States in’ ‘the: ‘State’ ‘of: Utah; except upon: i eeaa with Ee eee 





‘water-right- laws: of the: State of Utah. 


~ My: opinion; has: been accede as. to: ie pndweldty: a noepasity: ‘for ee 
. “the Federal Government, to ‘file applications for. underground ‘water a 
cee claims under the laws of the State of Utah when wells on the public es 
domain. are. “involved... Jt appears. that. these are well developments ee 
“of the. Utah Emergency Relief Agency which, have. been. turned over 
to the Division. of: Grazing, of this Department, in. connection with. 7. 


the administration. of. public. TANG. 7 : 
. Ina companion opinion of this. date. [page 37 1] I canaidersd cer- 
tain, phases, of the water right. law of: the. ‘State. of. Califoruia. as 
- related tothe appropriation. and use of waters on lands of the United 


States, reserved. and. unreserved. California. recognizes the common. 2 


daw doctrine: of Tiparian.. rights: in..waters,, (as: modified | In, certain. 
respects. The State of: Utah, on the, contr ‘ary. Tecognizes that. the 
right, to. the use. of waters can. be acquired, only. by. appropriation | in. 
accordance with, State Jaws. .It.is now well settled. that State laws 
govern with respect to the right to appropriate. and. use, the. non- 
navigable waters -within the State on. private lands or. on the. unre- © 
served public, lands of the United. States, and also as regards. avi-~ 
gable. waters, except. where the: powers, of the Federal ‘Government, . 


with respect. to: navigable, streams. would be interfered with. - See. : 


California Oregon. Power C0. Y. Beaver Portland « Cement Cc 0, , decided 


| FF Sane ee a 
Pes al 


In the decision cited, it.was. held, (oye) = ee ee 
-/After-the enactment of: the Desert’ Dand | Act: of 41877: ‘if aot before,’ all 1 


: gone lnable, waters: in: any: part, of: the: public domain. became: ‘publici. juris, . if - 
subject to: the. plenary. controk: of. ‘the: ‘designated: states, including those: there: 


ae after created out. of the territories named, with the right | in each to. ‘determine eS 
~ for’ itself to what extent. ‘the’ law’ of: appropriaion or the: ‘common-law’ rule’ ‘ines. 


respect of riparian ’ ‘rights. should. apply,’ ‘the. act, not - binding ‘the statés''téany’ a oe 
_ policy, but recognizing and giving sanction, as regards the United: States. and se eRe 


oe future grantees, to: the. state: and local: doctrine of appropriation. 


» Having thus: surrendered its primary rights to: nolinavigeliles swaiers : iS we 


es on the public: domain, ‘the: Federal. Government,’ with’ respect to its ee 


a public: lands; stands on the: same. footing. as: private. owners; and r . a 


: anust conform 'to: State laws governing: the appropriation. of. waters? ee ee 


ee ‘must. be. understood, of: ‘course, ‘that: the ‘right’ to: appropriate — a 
: “water does not. necessarily. carry. with it. a right, of way over.land.for. =. > 


= o the use: of such water:,. ‘Congress. has. i in, various laws. provided. for. ee 
sae permitting, mights of, HAY over. public: and, reserved. Jends of: -the PS ag els 


mG BE SNE A eet ates Bae, Gaiies “at allege oo Ste We ARE eke YR OTE SE Be RY tu Be | ee SER RE A ae 
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. oy : 7 Uilited: States for “thei tse oft waters? “These vary’ ‘as: to’ sroinilitieda ce | : : 
oo and purposes. See Utah Power & Light Co. ¥. United States’ (248° a 


“TLS 889). But’ they may be altogether. prohibited. Bee act” of 


# March 3, 1921. AAD. Stat.. 1353), forbidding the granting: ‘of. rights. of NG a 
way for the: storage or carriage of water, within national parks and - 


Pe a x pena: monuments, as. then: constituted, without t specific. act i ‘<, 
“Where wells ‘are. 6 dévalapea on  pibtic: laaids! of ‘the ‘United: States, : ee 


: ” ‘Government ‘could protect. the use thereof” for. governmental ee 


; - purposes, in so ‘far as the use, of the: waters: depended upon the. use . : 


7 o ‘of the land for the’ storage | or carriage: of. such waters, by’ refusing eae.” 
to grant rights. of * way” for such’ purpose. But, ander: the law of! - 


Utah, if the waters are in flux, either on the surface or underground, : 


_ they are ‘subject to claim by the: first’ appropriator thereof ‘for’ usé | 
on private: land or'on any’ “public lands. properly’ subject’ to such use. 


In the case of Snake Creek Mining & Tunnel Co. ve Midway F. MUGa-. 
-. tton Co. et al. (260°U. S. 596), the Supreme Court: of the’ United. * 


a States eld: that ‘under the law: of Utah an appropriation of the 


water of a natural stream to a beneficial 1 use so far attaches to under: 7 
ground waters feeding the stream by percolation that an owner of 


ay private land cannot intercept, appropriate, and ‘sell such percolating 


waters so as to interfere with’ the pe APPEODEEOn of oe waters | 
from the stream. : : 

_ In view of these eoriditiong: it will be seen. . that if the Goietiviant 
were to proceed to develop and ‘use’ such wells without appropriation 


a of the waters. under State law, it might be found that prior appro- 


: priations at other points were thereby infringed, ‘or later appropria- 

tions at other points’ might, interfere wath the’ water uEP ot the 

~ wells. | 

_ A recent. law. Ge the State of Utah, “effective: March: 29, 1935 

3 (Chapter 105, ‘Laws of Utah: 1935). amended the revised steentes 
of Utah (1933) in several particulars relating to the appropriation 
of waters. Section 100-1-1, as thus: amended, “provides Bt a 


eee waters! in this state, ‘whether above or. under the, ground are hereby - 
‘declared. to. be the ec of the public, subject to all existing, rights to. the oe 


oe use: thereof, . Cae ee ee ee nae . 

| “Another 9 provision. 6 ai act: E pieporte sto! allow: ihe: of wie 7 

> “across: and: upon. public; ‘private,..and: corporate - lands”: forthe 
use of waters ‘ ‘upon. payment. of just. compensation: therefor.”.- 0 

~ > Ef it-be meant. thereby to regulate the. granting of rights. of: way tS 

on. public. lands of the United. States, the. legislature. exceeded. L its Seer 

a powers, as. only Congress. has such. ‘power:.: ee eee ee ae 


“Section: 100-31. provides.i in. spart. as. “follewvs:. 


“Rights to. “the” ‘use ‘of the’ ‘unappropriated: ‘public: waters” in “this ‘state: may : yi pat 


ae be ‘aequired: only, as: (erorides.: in. » this title. | No appropriation ‘of water may: ‘be og 


| a S oy. 7 





ee and! no: rights: to: ines use erect initiated. and: no» notice: ‘of intent i ee oar - 


“Section ’ 100-8-2 i in n part provided pe yes -_ 


Any. person - who. is eB, citizen. “of the. ‘United: States, or. “who: “has. filed his 


oo ; a ‘appropriate. shall: be: recognized. except,-application. for, such appropriation: first. ie i | 
- be made ‘to the. state engineer - in- the manner: hereinafter provided, . and. not oo = 
| : re eae. 7 : ae ee cae ae ee ey, ees eae One soe ES aa ee 


. -dectaration; of. intention. to: become: such as. required. DY. the naturalization. Jaws, ‘ : ae 


5 . ke) ae any association. of such® citizens: ‘or. declarants,. or: aby. corporation, in order | : 
; - hereafter to acquire: the. right. to the: use of. any unappr opriated. public water in... Ae ee 
“this state shall, before commencing the construction, enlargement, extension,or = 
structural alteration. of any. ditch, canal, well, tunnel, or other. distributing oe. 
os works, or. performing | similar’ work tending to: “acquire such: ‘rights’ or appro: | ok 
- priation, ‘or enlar gement ‘of an. existing right: or “eppropristion, make an appli. - 
. ~“eatton: in: writing to: the: state engineer: 3 pt ats ake 2 


| That section further ‘contains minute inisttdetions ‘with: respect t to : 
“the requirements | of: the application, and section. 100-3-6. requires 


notice of the: application to be published, at the expense of the appli- os 


cant, In a newspaper ' ‘of general circulation in. the vo of the - 
. water: source once a week for a period of four weeks. 


Section 100-3-7 recognizes the right of protest. against the allow: 
~~ ance of ‘the application, and ‘authorizes: the state engmeer to con- 
sider the same and either allow or reject the application. 


Section 100-2-14 provides for the collection of cortaia foes. be: | 


the state engineer for his services in connection. ‘with such: applica- 


_ tions. ‘For the filing and recording ofeach notice of claim: to-under- 
ground waters, the fee is $29.50.. It. is declared: that the provision | 
of said section: relating to the collection. of. fees shall not apply “to. 

works prosecuted: under the Supervision of the United States Bureau 


of Reclamation.” 


_As the projects here in question are on within the excepting claves: 3 


‘above mentioned, it may be: that. the specified filing and recording 


fee will have to be paid if demand therefor be insisted’ upon. It is 


doubtful, however, whether it was intended.to charge the United. 
- States for such services, and such fees should. be fendered under: pro-. - 
test: The. cost: of: advertising should: be. paid, and all:such fees and 
expenses: may -be-made.a ‘proper charge. against: the funds: available aes 


: for the administration. of ; grazing. 


__ Upen review of this subject Iam or to. find that. the + United. ae 
_. States. could. acquire. water. t vights f in 0 these wells. without sompanee,: ee 


- “swith the laws. of. Utah.- 


“Tt i is deemed. ‘proper’ ‘io to ‘calls ‘attention’ to eens 100-8-22 of a 


the Revised Statutes. of Utah, as. thus. amended. It. reads as ‘follows: wn wee 


ae “Any: person, ‘firm, copartnership, association or corporation boring or: digging a ae 
a "Salta ‘or tunnels: for the purpose of appropriating or using ‘unappropriated - Sec 
. underground waters: shall,’ ‘within’: ‘thirty: days: after: the completion or: abandon- a 


: ment of such work, report: to the state > engineer the data ‘relating to each: well a 


es 382 “pEOISIONS OF THE ‘DEPARTMENT’ oF THE. INTERIOR | yo, - oh 


~ er, titel ‘ete. “Phe report shai” be made on “fox furnished L by the state 3 ; ‘ 


- not ‘limited’ to” the: “follgwitie’ 4s Gi ee 3 : ge 
The name. and postoffice address « of ‘the ‘driller andl ‘the. owner of: swell: one i 


ae misdemeanor, 


3 “tunnel; the number of the approved application. to. appropriate .water under _ Se 


which - “work was “prosecuted ; the’ location” of. ‘well. or: tunnel: and: the size: and 


aa kind ‘Of casing’ used therein ; “the depth andlog ‘of : well ‘OF. tuniiel’; -the: date. on. Soe! 
es which well or tunnel’ came into: ‘production; ‘temperature: ‘and: quantity of water, og ee 
= issuing,” dr awn or pumbed t therefr om. eal the location: of "water Btgoens strata. ao sha 


eae baa ce 


The. Government. ot. the ‘United Stated | is. not moback: saad i 


a a subject to the terms of this provision, or various.other provisions. — a 
of the act, and the express. exclusion ‘of: works: of the Bureau of — 


a Betlaination with. respect. to: the. payment. of: fees may. have, been - 


: ~ inserted with the: thought that..no.other F ederal. works. would. “be. ee: 


involved.” N evertheless, : the. information ‘thus. ‘required . will. be. a 


. useful and necessary to enable the. State Engineer. to. perform his - a 


_ duties’ in. acting: upon. applications for the appropriation. of.waters, 
rae and, in‘ my ‘opinion, the requirements. stated should: be complied. with @3 070 
_ in..a spirit. of; er and ‘cooperation: byt the Federal agents. or oe 
ployee. | ee ee es ee i eee 


“Approved: - 
“ Onames Was, 
ee Seonetary. 


a BE. SMITH (ON RENEARING) 
_ Decided Ociover 24, 1985 


| Minera, Leasine Act—Construcrton™ oF “Sraromss—Sarsorrow OF. ; Acneacs— gO 


. COMPACTNESS: OF AREA, ae | ? mae 
As. used. in. section. 14. of ‘the Miner al “Leasing . “Act. of. February 5, “1920, the. ey 


i Ra expression: compact” Telates” to. ‘squares, $0. that, to. be’ “compact”, ” the ae 

: osteo of primary lease’ acreage: ‘must be. in the: form of ‘a’ square. wwher- 0s 
ee “ever. ‘possible, ‘and. where: that is not’ ‘possible, re rectangle or approximate. pee se 

“.) -reetangle: approaching: ‘as nearly. as. Dagsible:. a: “square “would; conform: to : - 


the. statutory, requirement.: 


 Mavenat. ‘Tmastne Act, ‘SECTION 14—AnwenpupntAcr | ‘OF Aveusr’ 21, , 1035," 


“lt is'a ‘reasonable assumption that Congress, ' ‘in changing’ ‘the: wording ot Baty Gt 

ad section 14 of the Mineral. Leasing Act by- inserting. the word “reasonably” 
.. ;before the, word. “compact” in the Act of August 21, 1935 (49 Stat. 674), > 
7 : “was: aware. ‘of and. had in mind the’ construction placed by the Depar tment. Fiat 
fo upon the ‘word’ “compact” in ‘connection. ‘with ‘the selection ‘of primary. > 

= lease. acreage: under. the Mineral ‘Leasing: Act, and in. adding: the, ae te ic 


ia  Jatitade of chotee in: ) making his mineral selection. 


“ert . "DECISIONS: OF THE pubaRT MENT’ OF THE INTERIOR BBS ES a 


| Muvenan Leasing Aen ‘Suction 14-LAcr oF “Avetier 2; 1985—Scorw or = Am aes 


CATION | OF: SLATER: Aor. pice Epis gee Pee Pe hs 


The Act of: ‘August, On, 1985; ‘plainly’ ‘contemplates the: iscontiniianied : of the re aa sy 
a as ‘existing! permit: system: provided. for inthe: ‘Mineral: ‘Leasing. ‘Act;,; cand. cone 
pe - sequently. the.. ‘amendment: to. section. 14. thereof. contained..in: the: Act. of ec0 OS 
. . - Atigést 21, 1985, by inserting ‘the. word “reasonably”. before the. word “com-- 

 paet’, can: apply. only to” ‘cases in which leases are applied” for Fm ee 


: existing permits, or: allowable pending Spolications 4 ‘for permits,” te En ae 


Ee - Wau, First Assistant. Secretary: 


aoe ody By Smith; holder of oil and: gas ipacapectiis pemhi. ‘Cheats ee | 
| 045611, covering lots: 1,795 8,4,. SWYNEY, NYSE, SIYANWi4, 


SWI, See. 8, lot 1, SANEY4, SEY, EYSWY, Sec. 4;SEYNEY; 9 


SEY,:Sec. 8, all of: Sec. 9, WI4Wi4; SEY,S Wij Sec. 10, SEi4 NEW, ; 


SE, EYSWi Sec. 17, N14’ Sec. 20, T. 46.N., R. 99° Wi, 6th P.M, 


| applied for. a lease on November: 30, 1984, based’ on discovery of oil : - 


— inva: wellon the SEYNEY, Sec: 8.:° He. selected: as: the area: to: ‘bee 


oe embraced i in‘his: (a) lease SEY,S Wi, SWI,SEY, Seo.4, ‘SEYNEY, 7 
 NIZSEY; SEYSEY, ‘Sec. 8, NW44,) NYSWy,, SWYyswi,- 
-WHNEY, NWYSEY, See. 9: The Departinent, by decision of July. 

- 20; 1935, affirmed the -Commissiorier’ s action in-requiring that the — 

| (a) lease. embrace SEYNEY, NYSEU; SEYSEY, Sec.” 8, 5 WH, 
WIE See: SRE | 


“The. requizemioii that’ tha: (ay i ‘erbirais: the. eabaivisions! Hist. . 


© aeseribed, was based, in both: the decisions of the’ Commissionér and a 


~~ the Department, upon. ‘the. construction of the: “word. “compact”: tien 


_- séetion: 14 of the Mineral Leasing ‘Act, in'an opinion of the Solicitor a ie 
dated December 1,' 1933, which held that “To be compact, therefore; as 


es the sélection of the primary Tease. acreage mustbe in the form ‘of a- 


: ‘square: wherever possible.. ‘Where that’ i is not possible; a: rectangle’ or. - : 


- "approximate rectangle approaching’ as nearly as possible a square: a oe 


sy ee dimensions: would: conform: to the: statutory’ réquirement.’ us ; pe eae 
_) «The: applicably pertinent part’ of section 14 reads ‘as. ‘fellows: : “The a 
- area to be: ‘selected: by the ‘permittee’ shall. be’ in compact: form’and,. 


os _if surveyed, to be. described by the legal subdivisions of the public oe 


: : . land. surveys” In: commenting. upon: this Provision” of the statute, . . noe 
»” the opinion | referred to. above stated 7 | ee 


4 Thus, ‘section: 13; relating to. the. issuance: of: ae proves that. the: area, : é . , 
at not. in excess” “of. 2,560. acres, selected. by. the permittee, must. be. “in a. reason- a 


ae ably “compact form. ine “However; section’ 14, which relates: to” ‘the: issuance. ot ey eek 
~ leases on the’ permit. area after. valuable discovery of oil and’ gas has been. Sc eee 
_ made, provides that.the area,.not: in excess of640:.acres, to be ‘selected. by theo 
: — permittee. for incorporation: into: the: primary: lease ‘to: which he has. become _ oe ee 
: os entitled, “shall be AM: compact . form: 7). Phis: distinction™ in: “language © clearly oe eS 4 me 
tae _» indicates, an. intent. on the. part. of Congress..to. permit ‘greater. liberalityas to °° + 
ae ~: compactness § in. the, selection of, 2: 560. acres. of permit. area: than i in the. selection ee ee ee 


The of or one-fourth of. that . area for the primary lease. 


ae B84 | DRGHSLONS: OF: THE, DERARTMENT: QE. THE, UNTRRIGR.. oki 


“The. motion: is: aca. upon: the Act: ae August: 21, 4935. 9. dee ae 


se 674). ‘Said act amended section 14 of the Mineral ‘Leasing: ‘Act ins - 


| several. important ‘particulars... Among such: amendments: the - word | oo 8 


—. “reasonably” was inserted: before the word ‘ ‘compact in vthe. 2 original, i 


a provision herein’ above quoted.” 
Ad. making this change. in the orilinig: i ‘the. provisions ‘Gibted; 5 nie 


| moar may reasonably be assumed that. Congress was aware.of and had’ 
in mind the construction ‘placed thereon by the Department, and ee 
_.. the intention was to clothe the lease applicant with more latitude of = 

“. choice in making his’ selection: of the. (a) lease area by doing: away 
aS with: a restriction on selection based on a difference in interpretation _ ae 
of the. expressions’ ‘ ‘compact”. and.‘ ‘reasonably compact”,. and give 
him the right. to select the subdivisions in the permit area he desired 
2 tobe. ethbraded:. in’ the. (a), _ a they. are in Breasonably, ue 


: aoe compact form. 
It will. be noticed: that the péquicenient in affect, requires the appli- 2 


= | Gat to substitute SEY, SW14, SW14 SEW Sec. 9, for SEY, SWY%, 


 Swy, SEW, Sec. 4.° While the former would: cause’ the lease area a 


to conform. more nearly. to. a square, the latter are nearer to the dis-. 
covery well, comprise, with the remaining area selected, but one body 

of: Jand. of but little greater. compass than the area. the. applicant was 
required to select, and, it is believed, constitute an area‘ “reasonably . 5 ~~ 


compact” within the meaning of section 14. as: amended. . ‘The. words. ee 


p= “reasonably: compact”. do not seem. to- mean: anything, more: Shop the: aay 


a words “fairly compact.” ee 
. The Act. of August. 21, 1935, plaids: contemplates ihe, donnie ae 


a ance of the existing permit system, and: consequently. the said amend-- . = - | 
ys. ment to. section 14.can only apply. to cases in. which. leases are applied oe 
for under. existing permits. or. allowable pending applications: ‘for. 


permit, The. application, in the instant case. is. still. pending, and — 


: - a there seems to. be. no good reason. for denying the applicant the. bene- * 7 Le 

bee : fits: of .the amended. act... The motion is. therefore . ‘granted, the _ ee 
oe", Dapsiienenits decision: will be vacated and that. of the: ro Conmtaetanee ae 
od reversed, - | es 





Ah oxazine 0 oN THE PUBLIC DOMAIN—COOPERATIVE ome a ae : 
_ WITH STOCEMES AROTIONY © 9 AND 15, TAYLOR GRAZING a ACE ha 


_CONSTRUED ae | 
“Opinion, November i, 1986 


: te : 7 “ConstmvoTioN « ‘OF Sqarvres—“Rusoar TO Ligtstavive: History. e. ee ae a a 
ps the construction’ of statutes; “where ‘the meaning of the language émployea : : we 
“is. ‘vague: ‘and | | aniblguous and cannot - be ascertained by, Considine. ae eo 











e . _ DUCISIONS. 8 OF THB DEPARTMENT. OF. THE: INTERIOR ey BBB ee ee 






eo words “nls “resort” may: be ‘hdd. +6 “the. legislative: history. 6! of: the act; todnd? oe 
ee a especially. is this. the. case. where’ the, language. is. susceptible. of two. a. ee 


structions, one. reasonable and the. other unreasonable. 
“Axton Grazing Acr—ConsraucTioN—RULES: AND Recurarions, 


> Section’ og ot the. ‘Taylor. Grazing. ‘Act provides that: “the Nelataiy: cE the 6 ee Pekan 

: oe Ls Satestor. ‘shall. provide, by- ‘suitable ‘rules: ‘and . ‘regulations, ‘for’ ‘cooperation ea 
: Se ‘local: associations’ ‘of sstockmen;. State‘land officials, and’ official: State Bee 
ees agencies. engaged in ‘conservation. of propagation of wild: life interested’: in 
the use of the grazing districts.” Held, That, construed . inthe: Jight:,of 899008007 
-.- its legislative history, the. ionguags;: “interested. in. the use of:thée grazing = 
roe districts”, qualifies the first, sentence: of the section : in’ ‘its. s entirety, and not cbt pene 


merely. the-portion relating to wild life,” 





- Eee. Grazine Act Srormon’ “15: Consravnn, , ve ne aS sk Ra . Bigs a he 








» Associations’ ‘of® stockmen ‘thay. ‘be: erdated! ‘Jeases: ‘umder- ‘section: 45 ‘of’ the - ' iene 
Taylor Grazing Act; but’the lands of. such associations: must! be contiguous. ea 


_ to. the ‘public lands desired to. be leased. 


3 y Mancoun, ‘Solicitor: Se ee ae ee ee ee 


7 My. opinion has been | requested. on two: qiiestions propounded bys ie 
‘the Acting Director. of: Grazing which seek to adduce a. more precise. 


ae definition: of. certain powers. conferred. upon the Secretary of the | 

Interior by sections 9 and 15 of the Taylor. Grazing Law ica Stat. 

1269). ‘These questions are as follows: ~ os 
_ First, has the Secretary. of the Interior the authority aden the e 


. provisions of section 9 to enter. into cooperative agreements | ‘with ee 
local associations of stockmen for’ the. purpose of regulating grazing. 


on. public. domain lands not. ‘included in a grazing district, and if 


such authority exists, what are the. legal 1 limitations on the type. of a 


e agreement which may be made? 


. Second, does section 15. authorize. the leasing of public domain to ‘ oe E 


: associations of stockmen? : oo 
"That part of section 9 which is pertinent ¢ to. the first question i is as ae . 
follows: : ee ae ree 7 


“The Secretary of thie. Interior’ shall provide, by suitable rules ‘and: regulations, PO tea ce 
as for ‘cooperation : with local: associations : of stockmen, ‘State land officials, and | ae 

-., official State. agencies: engaged: in. conservation’ or -propagation » ‘of wild life ewer a 

eee Li in. the Use, of. the grazing districts. - Ltalies. supplied.] tt er ! 


It is apparent. ‘that in. ‘defining. the powers granted: to. ‘the: ee Se 


ie Be of the ‘Interior: to make cooperative agreements. with stockmen — a a a 
“under this; provision: it ‘is: important. that the: “meaning, “and: ante- (00 eu. 
oe “‘cedents ‘of the. clause “interested 4 in the-use'of the grazing, districts” Soe 
be. detertitined. » “It will ‘be. observed ‘that. no. comma. separates. this 
clause from. the: foregoing: part. of. the’ sentence. . Under: ordinary ce 
‘rules of .English construction: this: clausé: would. modify. the-nown’ © fh ses 
cog whieh* immediately. ‘précedes : it, or.the. swords: “wild. life”. and. those ae 
a ual only. ‘Such-a. construction would. j in. the: given. case. be absurd | oe 


- 20683-—36-—vor. Bi Hit pe 
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ee aa obviously § give the soitauce’ ‘a ‘meaning never. - intended by. Cone. ee 
ae ges. Further, the. meaning of the clause itself is ‘vague, ambiguous os 
end cannot be ascertained by. considering only the words used.” The | je 
a legislative ‘history. relevant. to. this oe of section. 9 should, there- Pr 


ees 


es: Banco. Mea exicano ode Gommercia: @ piadatea v. Deine "Bank, tee ae, 


raat 268 U.S. 591, to: the: effect. that. ambiguity in the meaning and: pure a 
See & pose of a ‘Statute: foust, be. resolved by construction: and that the con- | ae 
= ae struction should. be. such as: will effectuate. the legislative intention, Pre nee 

Vad Me - avoiding, it: ‘possible, an unjust. or. an. absurd. conclusion. © See alsov os 
Penn Mutual Life Ins. Oo. v. Lederer, 252.U.. Ss. 523, for the propo- 

~ sition. that. where the meaning of the words used. in the: statute, is ” 


doubtful, the. legislative history of an, act: should | be resorted to. as a 


ute an ‘aid. to. construction. 


-Construed in the ight of its legislative history, t ihis provision, in s 


| ny. opinion, requires that. the first question. be answer ed in the nega- . 


- tive. This conclusion 1 is supported, by two reasons: First, the author- 


a ity’ of: the. Secretary | of the. Interior’ under ‘this: section: 10: “make bs me 


cooperative rules and. regulations: with: local associations of stockmen 
AS: limited to the making of rules and regulations with such associa- 
tions as are interested in the’ use of. grazing « districts, as the ‘words 


. “local associations of stockmen” are modified by the clause ‘“nterested oe 
~ “in the use ‘of the. grazing “districts.” Second, the clause “interested ~. | 


lM. the. use of ‘grazing districts” ‘restricts the ‘authority of. the. Secre- | 
tary” to the making of cooperative rules. and Fegulations, the sSublect: 7 


ou ue matter of which Tolacee to grazing districts.” 


The Taylor. Grazing Law: was. first, ‘passed. by. ‘the Hone oF “Ren: 


pe etareass “As enacted by that body, that.part of section 9 which | ae 


oy addressed. itself. to the authority of the Soorstary’ to sopperate with: os 


a a local. associations. of stockmen read as follows: 


Se. 9. The. Secretary : of the. Interior shall. ‘provide, oo ‘suitable ‘yules. and < 


eet ‘regulations, ‘for cooperation. with. local associations of: stockmen ’ ‘interested eS ane 


a ‘the: use “of. the grazing districts and: with such. ‘advisory. boards as ‘they may — 


ic o. “name. “The views, of, authorized ‘advisory. boards ‘shall. ‘be ‘given | ‘fullest’ con: Nid a . 
he s sideration ‘consistent: with: the. proper’ use of the resource: “and” ‘the. rights ‘and — ae 
_. needs: of. minorities. [See : Section. a B. R. 6462, as assed oe House of. ERED es 


one resentatives: “April: 1. -1984.]° pr ms fan eee = 
“Tt is: obvious: from. thé: ptovision | “gutied: that; the ae ‘Woda is 


peg “asiodations of stockmen”. were modified: by. the clause. “interested ‘i in. . 
ene  the:use of | grazing: districts” when the: legislation Was: at: this: status. oe * 
"Thereafter: this provision of: ‘section 9 was:amended | in. the Senate. 
Jove “Phe: legislative history: discloses that’ the: amendment. was, made for nes 
the purpose of granting the Secretary ofthe Interior power to. make 


ae cooperative: rules. and: regulations. with two: additional. groups, that: ae . 
~ cae se land. officials ane official ae ge engaged i in the: con oe 


oe 6B “DECISIONS | OF. THE DEPARTMENT OF THE INTERIOR 887 eT 


aces ani. propagation. of: wild life. RES page 12: iE: thi’ hearings ase 


: aos on. He “Re 6462. before the Committee. on Public Tands: and Surveys; 800 


od ‘Congress, Qd- session; Senator Frederic c- Waleott A urged hake a 


: this language be amplified. © see 


Senator Watcorn, It will. take me slot than’ a minute,’ At the bottom of or ee 2 


| 2 8 of the bill, line 23, after: the third ‘word, “with”, substitute the. words: “official ; ag se 
= State: agencies: engaged. in: the: conservation of. wild’ life, oo Then ‘the eonjunes 
_ 2) tive, “and” ‘and: follow’ with this, language: “with: such. advisory. boards. as either: or 


ae “may. name,” In other words, ‘you: will, omit the word a, ee and substitute | the : a 


os 4 : Ss word “either.” S003 


At pages. ‘old ee O15. of thes same je hoactigs the. s déllowing © Selle oquy 7 ee oa 


oo - ae place between Senator William H. King and Mr. George: A. wo 
<7 » Fisher, executive secretary of the: State Land Board of Utah: | : 


Mr. ‘Fisuen, That’ brings. up ‘another: feature that. we ‘in: ‘Utah’ cannot. ee 7 


. . aie and that. is that. provision. is TInade. here. for: ‘the Secretary. to. confer and” Sy 
deal ‘with. certain advisory. boards, but DO’ ‘reference whatever: ig made. to! ‘cone.’ 


ferring’ or. dealing with or receiving. suggestions. from: the. State of. ‘Utah. | 
through its. land board, which owns outright 3 ,000, 000 acres of. the area affected, oe 

; » Senator. KING: IT think, Mr: Fisher, “we had’ an’ allusion’ to: that séver al days: ago. “peed 
An. amendment: has. been: prepared, 1 think, or, if not, there: will: be, that. will - : 
give to the. State ‘the: right to be recognized: 2 as a sort’ of ft partor in. the > shaping: 
of regulations.. Pa eee ns ee ee : ae 

> Mr. FISHER, ‘That. is commendable, 


_Na Oo member of the Public Lands’ aa ‘Surveys: Chnmition or ay. | 
Syitness: ‘who appeared. before. it: during the. consideration of HR: 
6462. expressed: any: intention,. insofar as is. shown by the: ‘record, 0: * 7 ne 
~ ‘making any. other, change. In section: 9 than: those: indicated. It apr : ee 
apparent, therefore, ‘that, the changes which the Senate did make in — 

. this section did:not purport to authorize. the Secretary of the Interior eis 
_ to make. rules: and. regulations. with. livestock’ associations that:hadi 207 


. “no! interest in grazing: districts; rather. It would: seem- that that: body oS . : 
ae: intended the clause: Santerestad | in the use: of a grazing: district”. to. ees . 
pe continue to. modify: the words “local. associations: of stockmen. oh oe 


- The. legislative history. of this: section also- supports thee on clusion ee 

"hat. the words: “interested, in. ‘the use: of. grazing districts? were a ee 

tended. to limit and confine the. authority of the Secretary: tothe 8 
making” of cooperative: rules. ‘and. regulations: ‘with. respect to the: oe 


oe - establishment and operation of: grazing’ districts. In explaining. ee — 

provisions. of H. R.. 6462 to the Public Lands and. Surveys: Goiamit 850 

~. - tee:.of the: ‘Senate, ‘the. ‘representative. of the Interior eparanete Tae 
| oe the following statement with. reference to section Or oa 


Mr. Poor. Continuing with. section 9 of the. pill, under the provisions ‘of rae a 


Bott section, the. Secretary. is directed to cooperate with local associations. of stock 2 
oe "men. interested’ ‘in the use of grazing districts, and to. give. fullest: consideration te as 
~~. te. the views: of. their’ advisory: boards.. Under this provision it is. the. intention: ee 
. of the’ Department in the administration of the. bill to avail itself of the expe elt Seals, 


: oe rience of those 1 men. ‘who: have spent their. lifetime in the livestock industry, 4 and tae: 
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0 i to intrust to then insofar as s possible the: local. administration. of the’ oe ay 


S. oe of managing. the grazing districts. [See Committee hearings on He RB as oe 
se hereinbefore referred. to at, page 100.1 2 


The second sentence of this statement i 1s. ea desiniptive a ca 


: 7 a ‘the cooperative authority which. it was presumed the Secretary. of - ee 
the Interior would exercise under this section. It shows clearly that. + 


we the: representative of the department. of the. Government: which spon-' . ~ 


: 4 wae sored the. legislation did-not:conceive of this section.'as. authorizing ae 
Shanes ~ cooperation with associations of stockmen except in connection with 
ee grazing districts.. “This statement was. never questioned by aly. mem- ge 


fe > Togialatiod: had ‘been: drafted by the Deputies of the Tnterior and’ = oe 
Agriculture, this statement is significant. Congressman. Edward’T. ee 
ar Taylor, who. introduced. Ht. -R. 6462, made. the following: statement = 


: about He R: 2385 - (a. bill identical with H. R.: 6462, except that: oe 
Pe in Bae ‘contained a section 13 not-carried in the latter bill as introdioed)) 7, 
i oo gwhich ] he initroduced at the first session of the same Congress: eae 


ee This ‘bill. was. -written: by: executive departments: of? “our. ‘Governitient;. the. . 
Fel oa (Jaterior: Department andthe. Agriculture. Depar tment, cooperating together,. in: fae 


ee 2 the: last Congress... See hearings: on. -H.R. 2385, Public Lands Committee of. Oto 


ae : * the ‘House, 73d Congress,. 2d session, page. 26. 


Aes : ee os From the legislative history. of the Taylor Giailihg 1 ‘Act: “36 nist, a 

a therefore, be concluded that section 9 does not authorize the. Secre- . 
=. tary of the Interior to make cooperative rules-and regulations with’ 
_..°.» local associations of stockmen for ‘the purpose of regulating s grazing ; 


? E om public domain Jands not included. in a grazing district..: on 
oe ee A ‘study of the context of the entire act also: supports this conélu- 


eo sion. Section 1. authorizes the Secretary of the Interior to: establish’ | a 
oe grazing: ‘districts on the public domain. All other. sections, except. 
ve “gection 14, which provides for the sale of small parcels of: ‘publie) © 
ac ands, ‘and. section 15, which. authorizes the leasing of isolated tractsy °°: 
ae a felaite. to. the. establishment. and. operation. of erazing districts - vandt 2 : 
contemplate’ grazing regulation by that expedient only.» “The com-. 

: mittee: hearings on the: legislation. in both. the Senate and. House,” a 


. se which: have been: referred to above, unquestionably ‘sustain. this view: 


os a Phe. rule- making. authority of section 9, therefore, cannot’ be: con- 2 oe 
-  gtrued. as an: authority) which: may. be exercised. independently Of. 


the. authority to. establish. and - operate grazing districts, but-is an. =a 


oe : . : authority. which is. incidental to it. See: United States ex. rel. Parish Ad ee 
-_ Ms MM acV eagh, 214. U.S. 124; which holds: that inthe construction: =. 
of statutes the intention of the law. makers i ds to > be ‘deduced: ‘from’ eee 


- sn ae whole statute... - a 7 s | oe 
«In answer to’ ‘the second: ‘question, it is “my opinion” “that: section, en 


| ee w authorizes the Teasing of the Public. domain, to associations: of o.. 





i] Se only: whee cack adsociations are. te owners nOf the: dani cena Be 
Retire cen! to. the land to be leased. : “This: section: reads: as follows: ee 
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; -SEa, 15. ‘The: Secretary of the Interior is. ‘further. authorized in his discretion, i - a i : 
ee where vacant, “unappropriated,, and: ‘unreserved lands. of. the: public. domain oe 
co are: situated in such isolated. or disconnected. tracts of | six. hundred and forty, re ee 
eee acres .or more: as ‘not to justify. their inclusion in any grazing district. to" be e 
“established : ‘pursuant to this Act, to: lease any ‘such lands to owners: of: lands. eee 
ee contiguous. ‘thereto for: grazing | purposes, upon » application. ‘therefor - by. BOY oes 
/ such” owner,’ and Te such terms” and conditions as “the Secretary” eae “ pee 
a: sprees ee ee a Cun ete ea ein gare 
ok It will bs noted: that ie S eeictay 6 of ihe Taicror fee no canta ao 
| 4 to. lease lands’ of the public domain except to. those. who..are con-, 0 
oe ‘tiguous: land owners.” In my judgment this section. authorizes the ae 
leasing of lands to an association of local, stockmen: if such-associa+. 7 
_ tion can, qualify: as the. owner of the: contiguous. lands. ‘The lease ae 
~ to be executed. in such’ cases is. “apon such terms: and conditions as.) 
the: Secretary | may prescribe.” This | provision would, af believe, = 
~. authorize the: embodiment ofa cooperative agreement, in the Tease So 


“Providing for regulated grazing in the Jeased areas. 
y Approved s oe 
AY Ware 


First. Assistant 4 Seoretary. 


UNITED. STATES, JY. NON-METALLIC PRODUCTS CORPORATION 
Decided ‘November 18, 1985 


| Pracrton—Srowarunbs | OF “Wrrnsssus—Durosemions “AND. _Iyrmnocatonims— NA hs ood 


Hearines. 


The rules of pr actice of he: Land ‘Davartment: relating to. depositions ‘aid be ath 


« interrogatories do: not: contain: any authority for dispensing’ with’ the: ‘signa- 


tures of: ‘witnesses: to their testimony. , ‘Rule 39; ‘making provision for -waiv- a 


i ing the signatures: of Witnesses, is: applicable. only, to hearings. 


-PRractice—SrenaTURRs | OF Wirnnéses—Curania DBFECT. ° 


‘Failure ‘to. secure the ‘signatures. ‘of witnesses to: dispositions, and interroga fate, Se 
_-, tories is a curable defect, and, does not’ warrant. dismissal of adverse pro- = = 
oo "esedings brought by. the. Government against: an entry, and upon: receipt. > eras 
of depositions, duly signed, which were formerly inadmissible as evidence = 

+ "“beeause ‘of. the absence’ of’ ‘signature, ‘the defendant. ‘should. ‘be afforded oe 

ae "opportunity: to: adduce, testimony. - eee a ee ee a on ae 


- Paacetom —Dupostnmon—Supsonmmnxat BY Witness Warven, os ek ee ee 
. Notice and authentication | ofa deposition are for the: benefit of “the: party cP iat, 
oe ee - Vagainst. whom: the. deposition isto be. used, | and: hence may be. waived: by. ee ce ee 
~ him, and requirements. that the deposition be read to and. subscribed’ bye ee. 
9, ° the witness. may, be. waived by. stipulation; ‘but in the absence : of. a Stiptlas?? Vi Poss 
tion between ‘the parties. or, some: explicit provision. in the rules of. practice, oe, 

oo. the requirement of ‘signature of a witness. to ‘his deposition eannot.‘bes. oooh 
oo waived: by any paper: Gene) solely, by the eich at Whose instance oe ee 

"deposition y was taken. yee | | a saek a Pe ee ee 
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= PRacrige—Wr0wnsses’ Supsonretton TO THEIR TesrtMony—WAIVER. _ SE a 
- Where in. a: trial. of: issues. ‘pefore | the: Land ‘Department, the: parties’ ‘shall, eo 
“by. stipulation. filed with. the record. so. agree, or: where the defendant has” nee 
_ failed, to appear or “fails to” ‘articipate ae ‘the trial, ‘and the. nani eo 


. “may ‘be’ dispensed with, 


ie “ Praortce—TuraL OR ‘Hpanyo —Nowavruananon ¢ or | DErENDaNe oR. , Nonpansrorea- - paee 


“TION. In ‘Pro cEEnINes—EHrruct, 


"Where, at a. hearing. or trial, the defendant fails. to: participate therein, ‘and. aie 


yee the contestant makes written» request” ‘that ‘the witnesses shall. not be 


3 : a required to. ‘subscribe their. namés to their. testimony, such: will” not: be- : : Begs 
ee required 5 ‘but: “where depositions are taken under: other ‘circumstances than es : a 
Seana hearing ’ ‘or: trial,- such: subscription may’ “not be: dispensed with, ‘the: eon. a 


Shi de ditions under: which such request could be. granted: being nonexistent, 


ces Pradmce—Deravnr IN APPEARANOE—Duposrrion—TRIAL, 


There isa substantial. differénce in consequences between a feature: . appear 


-at.the trial of a case duly and regularly ordered’ and:a failure to appear-.~ 
at the taking: of oral : depositions: on behalf of: one. of. the jparties..:"In the § | 


former. instance the. defendant not. only. foregoes: his: right. to present. his 
ease and cross- examine the plaintiff's Witnesses, but also his rent to: object 
to the testimony’ offered, - : 


oe Pracrice—Durosrrions—Ruqummmans, 


“There are no rules of practice. of. the Department ‘Yelating’ to the ‘time or 
manner in which: objections to. depositions may be taken other. than: the 
requirement that they be made at the hearing. . 7 ; 

» Waurers, First Assistant Seoretary: | 

April 15; 1982, adverse: proceedings were ; brought against Caper a 

~ entry, Phoenix 068042, embracing: the Valley: Stone Placer, i in Sec. 9,.. 

. BOB.N:, R. 11 W:, Gs & S. R. M., charging in the usual form that the | 

| locators were dummies. “Notice issued, and answer- “denying. ‘the 

charges was filed by the Non- Metallic, Products Corporation, who 
made the entry.. Notice was served on attorneys. for.defendant, and .- 


_: motion and affidavit:were made by the. Government to take depositions 7 


7 orally and not on: interrogatories of seven named persons before the a 
clerk of the District Court at: Anaconda, Montana, and one person 


| before a notary: public at: Billings, Montana.” The basis assigned for : ; - 
eee: the motion. and. notice was that. the. persons ‘whose depositions. were. : : 
to be taken resided without the: State i in which the trial of the case. _ 


: “was: to be held.. ‘Pursuant to commissions duly issued to the above- ae 
named. officers, ‘the. depositions of the. parties. named were taken in. 


. shorthand, transcribed, and. returned to the. local office by. the. ‘com-. a 


gg missioners appointed to take. the: depositions. | : ‘The. commissioner’s ee 


a . certificate, according 1 to the usual approved. form, was. affixed. to- each ood 
“return. ene to this form: ne icomeniesioner;, Les other 7m -. 
a things, certifies: ae ee ee oo ee 


7 : - oe ai oe _that the within: depositions 2 are all the qnestions and ¢ answer 8, eons es ee 
: and objections made at. said hearing, and that. I caused. the same to be. written ieee 


| — Out and the whole ‘when. completed § as s to each witness. was read. over. - to such eed 





eg chicomrt - Sagal ip Oy 


defendant moved ‘that the ‘proceedings. be, ‘dismissed, on the ground. 
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or f “The deposition nee nde: peak any signatires: 3 ‘the. ‘writlossbe: uel a te 
therewith is'a. form. purporting to: be a stipulation | between the. ‘par- et 
a ties, but. signed only, by: the. special agent. who. conducted the taking i 


J sof: the: depositions, which provides, i in. effect, that. the. testimony and. oe 
a proceedings: may: be-taken: in: shorthand. by. the stenogr apher:. therein: 20 
cue mamed,: and when ‘transcribed and: sworn to as true and correct. by oy. 
him, shall. be considered + in all respects, as if the witnesses testifying ee 
os ab said hearing. had subscribed the | testimony respectively. given, by os 2% 
a: them,. the signatures. of. said. “witnesses. ‘being specifically - waiveds..© 0. 
oe The: defendant: did’ not f appear: ands was, 5 not God ahead at. the yialking Pe 
on of the depositions:§ = a oer se 
ett On September” 26, “1934, ‘the ‘bd ‘set. or the hedlting hefois ‘the . 
ee ester the coun ‘for the ‘Government. called. attention t6, ther! 8 Vee 
ne filing of. the depositions. aforesaid. and: announced: that. such. deposi- . 
~ tlons wére..all the testimony the Government. desired to offer:and 
that the ‘Government’s case was closed. . ‘Thereupon, counsel for the. — 


~ that the: Government “has wholly: failed to offer. any. competent evn ts 


dence, or-any evidence: whatsoever, i in support of its contest. charges”, 


and said that “we want the: record, to show that. we. stand on this as ~ae 


motion. ae 


“On. October, 28. “1934, ‘the. ‘dotnet. filed a. tek. assigning. asso. 


aa for his motion to. dismiss the failure of the witnesses, to. sub- 


--seribe to their testimony, it being contended that there was a failure. 
_ . to comply with Rules of Practice 24 and. 28 and with the principle 
| “announced in & cKinney v. Dooley. (5 LoD. 362). Upon. eonsidera- - 
'. tion of the record.and the briefs of the. parties, the Tegister held the 
) depositions admissible, that the. charges: ‘were proven,: and. recom-. 
-.. mended: cancelation. of: the. entry. In. support: of his appeal to the. 
a ‘Commissioner of the General. Land Office; in-addition tothe ground... cag 
ie OE lack: of signature, defendant. contended that the Government. hade e ae 
oe filed. n0. written: request. that: the. signatures: of ‘the witnesses. be. dis- a ee 
-pensed. with in. conformity with Rule of Practice 39, and:further, 
he 8 . that. there. was no-endorsement by: the Tegister of the date of. recep- ae 
ee tion: and. opening of the. depositions. as required. by Rule: 25. oe 
By decision: of: May. 28, 1935, the Commissioner of. the. General 
oe Land Office held that. the. ‘objections to the depositions | made: for. they 
-_. first time on appeal were too late. 8 tovell 5 We e Tyadt: ey L D. 889) ee 
i Condray. Vv. Christensen (47 LD. 101). = ee ee 
Sones Als to: absence. of. signetare: of { the witnesses to o their + depositions fhe 
fee! Commissioner held: ee ee ee eo 


= - ; oe ta The Rules of ‘Brattice : “(ities 20 to 32, ‘inclusive, ‘oxelusied'c of Rule 7 as Mes 
: ca . — 28. as s amended 1 October 26, 1928) oe to 0 depositions and an rornen tones eae eae | 
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ot not contain any ‘authority for. dispensing with ‘the denatares. of witnesses: to. i : 
so: their testimony. . Rule 39 of Practice, making provision for waiving the signa: 
Ps. -tures..of. witnesses,. is applicable only to. hearings and no case has: been found. ~ ae 
soe where ‘its. provisions. have been. applied’ to. depositions: - “The: courts: generally . ea ee 

. ~ - held that: failure to. sign a. deposition : warrants its: exclusion. . “The objection of ea 
fe FE . -contestee i in that regard: therefore is: ‘well taken. The. depositions: being. incom:" ; ey os 
ce plete. ‘the record: contains. no. testimony and. the. contestee. could. ‘not. in’ “good: # a 
.. Conscience be expected to submit any. testimony in its own behalf: unless” or oa 


a until the’ Government had submitted. testimony in “support. of. its charges. ° eas 
- However, the. defect. is. not one ‘that. justifies a: dismissal of the ‘proceedings; he ee 


being: subject. to. correction, Heartley, vs. -Ruberson | (i le D: 55). ‘“Aecord-” ao 
=. ingly, the record. is ‘herewith retutned and after: the expiration of 30 days from)" 
Soe receipt of notice: hereof by the. ‘parties, ‘if’ no" appeal is: filed: herefrom. ‘you. cwill Ae 
Ne issue: directions to. the officers: before whom the: several depositions. were taken’ 3 eee : 
to require the witnesses on a day fixed to appear before them and. ‘subscribe 


or and: swear to their. respective depositions. ‘To. insure the appearance of the — 


ee _ witnesses. you will issue subpoenas directing them. to. appear on the pr oper date. pe 


a “and transmit’ the same. ‘to the Special Agent in Charge for service: * Before 
ae fixing. the: date as. directed above. “you ‘should: confer. with. the ‘Special een 7 ” 
z : in. Charge to. determine. what: date. or: ‘dates: will. best suit his ‘convenience, : 


On receipt. of the “depositions, completed. as: above directed, the a 
| defendant was given ‘opportunity. to adduce testimony. ©. 
~The Special. Agent in Charge, Bureau of ‘Trveatigations, ‘has ap- 
: pealed’ from 80. >» much, of wae decision : as. held. the: Seposttions not 
admissible. a ee aig Ie a Tas oo a 
“The ‘authodity: to ‘take: ol depositions. on . motion. ‘Of one: ‘ot the 

: parties rests. upon ‘section 4 of the Act of J anuary 31) 1903" (32° Stat. he 
7909, which. provides. that: depositions may: be’ taker on..10- ‘days’ . 
“notice to, the other party “ ‘whenever the. witness ‘resides: outside. the 
- county i in. which the beating‘ occurs.” | See i instructions of Apalt 8. 


Ms 


ee : . 1914, Circular’ 311. he 


The obvious: “purpose: ie ‘Sedtion’ 4 OE. she: “et  shenitaonied ‘was’ to a 


wee enable any party to the cause to obtain’ ‘the. testimony” of a witnéss © ee 


C i ~ whose attendance could. not. ‘be compelled. at the trial or hearing, and = 
in ‘authorizing the taking of “depositions” it must’ be presumed that. 


ies “depositions” “were intended in their technical signification, and that 
= the manner of their. taking and authentication’ should’ be ‘in: ‘accord / eee 

| : ance: with. the existing: rules: of: practice in: the Department i In' so far ee 
. as-applicable, and that the technical eecarements necessary. to, ©, COD ae 


te . catitnts a. deposition were ‘to. be: fulfilled. | Ste hee ats Bee 
see With reference to the: necessity of the Signature. oft a wiinese ae as ee 
i deposition; the following i Is. stated 3 in 1 section. 80D: of Wigmore on 1 Evi. ae 


dence, 2d edition : 


(2) The witness’ signature niay’ be geparded either | as : necessary to nye eae ae 


oe eng writing his by adoption, or’ as symbolically equivalent’ to a knowing assent 2 | 
to its tenor: (thus dispensing with: the reading. over), or aS an additional means” oe 
"ee on identifying. the. ‘person. of the witness.. Whatever the: legal ‘theory, it: AB Bt ioe 


ae nsually, treated « as a 1 technical requirement indispensable under the statutes. ee oes 
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.@), ‘Supposing, that, the technical ‘penuiremétts’ ofa. ree over. ‘and: a ae 


os ne not fulfilled, a. ‘difference then arises between a deposition in: the. strict sense aa 
awe (he & testimony. taken “de. bene” pefore a mere. commissioner. for later use in. ee rae: 
ee) trialy)\ana: testimony: before: a ‘committing magistrate ‘in: criminal ‘cases. “In. the Ge 
pee former: instance the testimony is exclusively to be-found in'the wr iting, because. eas 


8 ‘deposition is the creature. of. the. statute. Or: order: granting the judicial officer’ 'S- = . Pe oa ur 


Phere can. ae no ‘aoube that. tha. depceitions in. » question belong i in’ withes as 
he first, class- mentioned: by: Mr. Wigmore. ; Moreover, Rule. 24. of. thea 7 
a. rules: of practice provides, among. other: things; that the officer taking © an eS. 
oa “the: deposition shall cause the: deposition. ofia witness: to be: read oo oo 


° and. subscribed: by: him, and that the officer shall so: certify. 


a authority, and thus, if the writing fails - in the above requirements, it ‘never, -— oo i. 
an - becemes: testimony,. and. there is no: ‘téstimony of that witness. ( post, sec. 1331). ie Ce 
In the latter instance, on the other, hand, the. oral utterance was alr eady testi: 9 
mony in that stage; it might become written testimony if'a writing of the = 
oe required: sort’ was. consummated ; ‘put,’ at: not, : ‘then at least: it. ‘remained: ‘oral a i 
: testimony,” ‘Hence, it: could be. proved. aS such, ibys ‘any. ordinary. and. 1 proper, RO eg 
oe _ evidence. sae Pe ee, ite, ae Me ee Rawr ae 


The requirement, of the: signature of the witness not. pane uae hee 8 


: “the: question: remains’ ‘whether under the: rules. of. practice the sia a 
. nature,. under the facts: presented; may. be: Pegarded as: not essential ue 
~~ the competency. of the: depositions. ie Cee Ae ee ee ee 
| “Provisions respecting . notice’ and alithentication ot a i Aapobition, are: 
-. for the benefit of the party against. whom the deposition. is to:-be used, 
and hence such provisions may be waived by. him (Joneson. Evidence, aa 


~section. 645), and: requirements: that: the. deposition be read over to and... . 


subscribed by the witness may be and: often are waived by stipulation. a 


: a bid., sec. 665). But plainly i in the absence. of a stipulation: between. 


the patties or: ‘some’ ‘explicit: provision. in the rules. ‘of practice, thee: 


requirements: of signature of the witness to his deposition; prescribed ae 


: for the benefit of the party against: whom the: deposition. i is to be used, . oe ae 
: _ cannot: be waived. by: any paper: signed: solely by the party. at whose. rs 
| Sdstanee: the deposition: was taken. - a 
c+. ./The Government, however, relies: upon the words of the proviso ins i 
re “the second: paragraph of: Rule of Practice 39. | a8 ‘a 


aia For the’ ‘proper. understanding of the’ proviso ‘the le ind second: . ey 
. "paragraphs of Rule 39- must: be considered in full. This rule occurs — os 


on ere the: eheadiitg, “Trials.” The > paragraphs mentioned read as oe: 


“Rute 30. vat the’ time: set for: hearing, 0 or. ~ at. any. “time: to: which. the. trial abmey 0 ne 


aA continued, the’ testimony of ‘al. the: witnesses, Bresent: shall. be taken” pend 2 
oe reduced te writing. : aes : os : | soar 


When testimony, is 5 taken in. ghprthatia: the Geran: Hotéa’ nner. he an Hii! yee 





x a i aeibed and the transcription: subscribed by the witness. and: attested. by. the! yo? is ao 
oe officer. before whom. the ‘testimony was taken: Provided, however, That when... pias 
“the: parties shall, by. stipulation, filed with the record, so’ agree, or when the 0 8 

[80 Sdefendame has: Tasted: ie ‘appear, or fails: toi har Comets in. the trial, and. thes: oe ae 
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a contestant shail in n sorting 80 ) request, “such swtsoription. may. be dispensed swith, : hots 


nie [Italies supplied:]_ | | | ae 
The “testimony” mentioned in the second. akan is. ‘lataly ‘hg os 


one <a . iccneny taken at the trial. or hearing. ‘The. words “or when. the. ~ o 
~~ defendant has failed to oe likewise refer tor a failure: to oes ey 


oe. at the trial or hearing. . ee OF ae: 
The taking of the depositions in ery case was in no sense a a hearing’ * eees 


ae a a or trial. The Department j is not aware of any authority: of law where-. 
~- ynder-the. register of a local office could set a hearing outside of his 


he Jand’ district.: Even if the. stipulation: forms signed by the special 


oe agent above referred to may be considered asa request. to. dispense a 
<< with: the: subscription’ of the ‘witnesses, the. conditions: under pea. oe 


on such request could be. granted. were not existent. . Po 
Os Tt. does not, result, as apparently contended. ae the. special agent, oe 
ae "had: if, requests to dispense withthe signature of witnesses, in accord- 
ance with Rule 39, are not. applicable to oral depositions, such: requests ‘ 


cannot: be granted at. hearings where defendants do. not’ appear. at 


“trials or hearings ordered: under Rule of Practice 28. In the latter . 
_ instance the’ trial or hearing: is. held. and neither. party: is permitted a 
to submit further testimony thereafter. except. upon. ‘notice to. the 


- other. party and proper order by the local register. Dahlguist Vek 
Cotter (34 L. D. 396) ; ‘McEuen v. Quiroz (50.L..D. 167), and.if the. 
ae defendant fails to appear. at.such a trial. or = in : the hearing, 
the: proviso in Rule 39 would clearly. apply. —— ou 
. There. 1s: a very. substantial: difference. in: ‘consequences hee can Bee 


a . failure. to. appear. at. the trial: of:a case: duly. and: regularly. ordered 
and a failure to appear: at the taking: of oral. depositions on behalf 


: of ene: of: the parties... In. the former instance. defendant not: only. 
i . foregoes | his. right to: present: his: case, cross-examine the. plaintiff’s a 


witnesses, but: also his right: to- obj ect. to: the testimony offered... In’ 


: ~ the latter instance it would not. seem. that. he foregoes: anything. bie es 


7 2 ethe! right of cross-examination.: He does: not lose” his: rights, TE: the. a 
ordinary rules of procedtire: are enforced, to object’ to “the: form,” 


oo competency; or. materiality of! a: deposition, and certainly: neither: the en : 


ee : notice issued to him 3 nor rules of: practice. advise him to:the. contrary. a se 
The: statement in .the brief-of the special agent” that. Rule of 


| Practice 28 derives its’ authority. from. the act of J: anuary: 31; 1908, Pn 2 
“. dg error. The essentials of Rule 28. were. embodied. in’ Rule: BB. of 2 


~ former: ‘existing rules: of practice.and in force long. before the. said — 


. = San . act. was ‘passed, and. the Inaptness of the words “by. deposition” | : ae 
- in that rule was recognized by their elimination i in n the: amended. vule. Te 


_ (Circular 1172, 52 L. D, 808.) ° | es 
In the brief of the special. agent it 1S: ‘alleged € that ihe Department: a ee 


has. ‘aetepted,, ‘without: objections, depositions < on oral. interrogatories . . oe 
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. : in, cproesedines by: ‘the: CGoverinent els. ‘the ‘testimony: was. Hot oS oe. 
signed. by the. witness, but where. so-called waivers. by. the special. a ae 


ak _- agent, such, as. in. this, case, were: presented and it is. s contended, an ae rk, 


i senoalas hor te: oe ae to: this. contention, it gullies. to say : ee 
—.. that-as the adverse party ‘made no complaint, it. may be. presumed ee 
that he waived. his. objections, and no reason appears: why : the: ee 
2 - Department. should take notice of the omission on its own motion, = 


~ Much: stress is laid: upon the inconvenience. and. expense. of. detain- ance | 


. ing witnesses’ and the’ special agent until: the: shorthand notes are oo ee 
- “transcribed and ready. for signature of the witnesses, if the require-. ce 


ment, of signature is insisted upon. . ‘But that circumstance doesnot. a. 


seem sufficient to justify. dispensing with the safeguards designed ss 
Cit Oe procure a true. and correct. deposition. . The defendant should = . > 
not be forced: to an. election. between the considerable expense and = 
trouble of going long. distances to participate. in: the taking of. sgh: 2.2045 68% 
depositions, or surrendering the. benefits and protection that ob- Roe 
> gervance of the rules affords. | Of course,’ if he is willing to. stipulate, ee ee 
whether present. or: not, at the taking of the deposition, thatthe’ 
-_- transcribed ‘record of the shorthand notes: of the testimony, properly Sie 
aay verified and certified, may be received as evidence and the signature a 
_ . of the witnesses ‘dispensed with, and does'so, no reason is seen why 
As “the stipulation ‘should. not. be. given. effect, even’ though: such: a SPE gee 


a - ig epee is’ not one contemplated i in the. proviso to Rule: 39. Meas! 
oe. Phe special. agent, further ‘assigns. as. error: consideration. of: ee 7 


at: motion to dismiss the case, inasmuch, as the. motion was. a. mere: gen= oe 
“Ol! eral: objection and no ‘specific. defects _ in the depositions were aS 
ae signed until. defendant’s brief was presented. some 30 days. after — ise. 
-. hearing. .. ‘There are To: departmental. rules relating to. the time ore oo. 
_ manner in. which objections: to depositions may be taken other than. eos 

ces the requirement. that they. be made at. the hearing. - As. to. the -ques- ee oe 
tion of time, the rules:of the court are that the objection | should beg oe 
. made before trial (see Wigmore on ‘Evidence, sec. 18), but in such oe 


cases. the ceson e must be offered before they become, part ¢ of the fe 


a The motion: adel ab the: trial should: “however, ie: ‘at ie ce 


- earliest opportunity, and should. definitely. State thé grounds of. Oba 2 No des 


bs < jection | in order that the party. offering the déposition. may have Ops. ae 


_ portunity to decide whether he will stand on the regularity and com> a 


28 ‘ petence of. the depositions, or. apply. to have the defects alleged cured, oa ae oo 


. . : or will. offer additional testimony. — os a, 
But-in the present case the Gncibe has s peitiiited the defects fee 


i, oe be cured, notwithstanding that the Government: closed’ its’ case. . ce a 
et Furthermore, the: > Government bad been informed. of the defects ee 
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< : : : Galeink foie. the demiston nidaved: his: decision, sand iad ‘iw a 
upon the. ‘validity of the depositions, and it-is not perceived in what 


° manner the Government: ‘Was: prejudiced by. the delay 7 in’ seeing 2 - 
e specific: grounds” for the motion. i a ee 
Se » For the 3 reasons s stated above, the Commissioner’ S decision is. aa bs Ses mo 2 


pees er OF REGULATIONS GOVERNING EXCHANGES | oF ” - 


STATE LANDS UNDER SECTION 8, TAYLOR GRAZING ACT 


: [Circular No, 1878] 


Darareacesr OF THE: Iwrerror, - 
| GENERAL Lanp Cont, 


Washington, D, C., ie ouember: 20, ries, . oe, 


oe Rector, Uwtrey ‘Srares Lanp. Orrrces: : a ~ hee 
~-Tt-is stated: inthe last. paragraph of section. 12, anon ie ‘tite _ 


| : O° Aipathange of State Lands”,. of the regulations (Cireular No. 1346, _ ne 
- at page 192), dated February 8, 1935, governing land exchanges. by — 
the States under section 8.of the Taylor eg ae Law of Ju une nee, a 


oe! 1984 (48° Stat. 1269) , that—. ek ee 
eet "Payment of: fees will be: required at ; the rate: of P92. 00. for each selection mae = 
oe 100. acres. or fraction thereof. 7 7 ieee eae 


a under said act. ae 


a Tiew of the above- “quoted instructions, you are: -insheucted a : 


Payment of feos will not be > requited i in the, case of an’ 1 exchange by. a de 7 | 


“FrRep W. 7 OHNSON, 
| Cor omméssioner. 
| Approved ae 
/-Harotp i: Tosi, 
v Mecriany: 


- SALTMOUNT ol coMPANY (ON REMEARING) 


Decided N ovember 25, 1985. 


On “AND Gas. “nas —Consamvonton “OF. Sraroms—Maxnine Aorta oe 


- ALLOWnD. | 


Where an. act of Gores ia a maximum of acreage of éil- and gas ‘aude ee eee, 
which may. be leased by the Government to. any. one applicant;: a: construe. os = 
tion of the act which would permit of obtaining more than the. maximum 
“through the device of assignments ob a is unwarranted ¢ as being illogi- e Ge 


cal and unr easonable. 
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On AND: Gas: ‘Lmasns—Snos. oT ‘AND 18, Gennnar Timasin@ » Aon, , Consmomm— es 

-LIMirartow | OF. ACREAGE, ff a 7 nga Ses 

- Section oT: of. the Gener al. Lansing: ‘Act of 1926 Tenad in part ¢ as follows < “That age ae 

| 2 ae ie any of the. lands, or. deposits leased ‘under. the. provisions: ‘of this. act’ ‘shall. » er es 

fe oops subleased, trusteed, possessed, or controlled by any device permanently, © 

; ia ee temporarily,. directly, 2 rey: or: in. any. manner whatsoever, So. that ' one 25 e 
ane “they form part. ‘of any holding of such Tands: by? any individual, o2 i: ce 

a partnership, association, corporation, ‘or control in excess of the’ amounts. te 
Ok lands provided in this act, the lease thereof shall be forfeited: by: appros. Mes 

a priate. court. proceedings.” an H eld, ‘That. this. language, . being ‘made . appli- Sat ite : 

~. cable. to any. lease and. any acreage limitation in the act, necessarily. ‘dine. eg 

ean: ludes section 18 thereof; and accordingly, oil‘or gas. leases in the hands of. . Ceo eee 

| Sage assignee of the original holder or. holders ; are. subject. to the: > acreage, ae 

oe limitations of, section 18 of the act. ee ae ae ge 


oS Warrens, First Assistant Séoretarys! Oa ee 
ee In: a. ‘letter. dated August 8, 1985, ‘ond ‘sdiidegeod to. Dines’ 5 Dias . 
| Land: Holme, General Counsel for The Midwest: Oil Company, Denver; el 
~ Colorado, the: Department. expressed. the opinion that the maximum. 
_ of 3,200 acres fixed’ in section. 18 of the. Leasing’. Act of February: 250s 
1920" (41 Stat. 487), prohibited: assignments of leases. ‘Sranted under 
said’ section in excess of that acreage, ee 
The Midwest: Oil Company, The Wyoming Rect G fot Cor. as. 
= ‘poration, and the Wyoming Oil Fields’ Company. are the holders OF Oe 
_ section 18 oil and gas: leases. in the. Salt: Creek oil field, Wyoming, eee 
aggregating 4, 519.25 acres, The production of oil ‘in “this: field has 2 
fallen off greatly, the costs and difficulties. of production have’ greatly. i, 
~ increased; and these lease-holding companies. have come to. the con- ae 
_ clusion: that. their leases can most economically and: efficiently. be ee es, 
Operated » if owned, ‘controlled,. and operated by one’ company :- Tbe: oe 
was accordingly | planned that. all these Teases should be assigned to Fey 
care The Saltmount. Oil. Company;. capitalized at, $10, 000 000. es 
. It is conceded. that the leases involved,. which. oe tho: beat Ln + 
ee of the Salt: Creek: field, can most, economically. and. satisfactorily _ Lee 
“oo Be. operated under one’ ownership aud: management, andthe only ©. ~ 
ae | question i 1s, whether the entire. acreage involved | can n lawfully be held an 
acebye one company or person. 0. eee. ar a ee 
sa The attorneys. for the lessee. companies ied yeconsideretion’: oo 
oe 0 the question involved, and an oral hearing was. held on. September 
oe OA, 1985. Since: that: time the ® attorneys. have. filed two Apmogandiinn:,.: as 
a briefs. - ae eee 
wie) iin the. Teter: of f August 5 3, 1985, die Department quoted a portion fey 
Po ys the Solicitor’s . “opinion ne March 10, 1984, in the case. Of the oe 
ae “Producers and Refiners Corporation. (54 LD. 37 1), and said: Da ee es, 


ee In. your: letter you, stress. the distinction between the words’ “leasing”, ent ie . oe 
ing and “uring” | in section: 18, and. the Words, “taking” or Sie 3 Be a 
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a section | on ae ig: poitited: out. that the” words used’ in. “section ' 18 aeseriber Lan ee 


* . act relating to. a ‘particular time rather. than a continuing: status. 


In ‘the: language. above. quoted from. the ‘decision a “March 10, 1984, She - 


= - “inuring” clause is used as the basis. for. holding that the exemption of. ‘section | ~~ 


18 leases from the limitations . of section 20 08 the. leasing act should be. 


aoe extended to. assignees. of. the original lessees, | This construction could. not have. = a 


been made. ‘unless. based. on. the premise, that, the: word “Gnuring” relates to B. ee 


ae - “A continuing, status. 


in: their. first brief 0 on: , rehearing the attomeys § state: 


It is our. contention that. ‘the. only “words of acreage ‘limitation: found in a 


~~. = section 18. of, the act. apply to the acreage which might be granted to. a single. 2 . 
| - -elaimant or which, through - leases, contracts, or other. similar commitments _ co. 


of the claimant, could at the same time inure to the benepit of another person — 

or. corporation, | There is no. limit in: section. 18. “upon. the number or. acreage es 
- rey of. the: leases: which may hereafter be owned. or: held by a single operator, nor 
he as. there. any limit upon, the’ number, or. acreage of leases that. may be assigned : 

a “to. any operator when all the leases” in’ v question: have ae under: S8ec- : 


- a tion 18 of the act. | 


ca “Section 27. of the: net: does. ‘contain. a. jimit. upon : the’ ‘acreage of ediges: whiet! 
aS any person or. corporation: may. take or. ‘hold... “These. are words. having: a con- 
ie tinuing: effect, but section. 18 is expressly | excepted: from section | 2T and no 
re similar words are to be found in section 18. itself. oo ae ree fess 

| In the second. brief the: attorneys dec ‘themselves, to. a cor eal 

7 tion that.the final provision. of the. last proviso to section 27 of the ‘ 
act has nothing. to. do with. the acreage ‘limitation: of'section 18. 

—° The Department. cannot, agree with this interpretation of the law. se 


a Section 18 of the act. reads i in. part: as follows: 


- Provided, ‘That not more. than. one-half. of the. area, patil in: no case to. ‘exenad om 


es three thousand two hundred. acres; within | the, geologic: oil or gas) -structure . 


oe of ‘a: producing oil. ‘or gas field. shall be. leased to any one claimant. under ‘the 


provisions of this section when the area of such geologic oil structure exceeds - 


S08 six: hundred. and. forty. acres. - Any claimant’ or. ‘his. “successor, subject . to this A 


+. limitation, shall,. however. have the right. to select: and receive. the: lease as” in ae oe 


7 this: section: provided, for. that’ portion. of. his claim: or. claims: ‘equal. to,: pub 


~< “not in. excess of, said one-half. of. the area of. such ‘geologic oil ‘structure; but. = 
— “not | more than. three thousand two hundred acres. | ete. Sees 


oa Provided further, That 1 no Tease ¢ or leases undet inis’ section shall be graiited, ee s 
ie nor shall any interest therein inure, to any. person, association). or: ‘corporation Hae 
oo. fora ‘greater’ ageregate area or. ‘acreage than: the maximum in this. + section. aes 

sen provided: ‘for. ee ee ee a ee 


The last. proviso to section ca of the act of 1920 reads 3 in part as ws 


follows: ee Ca a ean ; | 7 
“That if any. ot ‘the Tanda” ‘or * deposits leased finder ‘the provisions ‘of this. act “ - 


= ‘shall ‘be ‘subleased,. trusteed, “possessed,” or controlled by: ‘any - device’ ‘perma- Sy Se 


7 = nently; temporarily: croc y, indirectly, ‘or.in any: manner -whatsoever,. 80. that | 


ae they form. part... *-.: 


of any. holding of such lands by any.individual, part- ~ 


| “nership, association, ‘corporation or control in excess of bs amounts. ae lands a es : 
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: a : eee in ‘this: act, the Jease thereot shall be forfeited L by. appropriate court ae of 
ae os, proceedings. oe ee es se 


Tt would be utterly without reason. oo hold that thie: alee wequoveds << oo 


: a eo portion. of. section. Ze has no ‘application. to: section 18. In the: first. es 
part. of section. Dy¢ oil, and gas leasehold interests are. limited for. one. 
“oo “person, association; or corporation to not:more than 2,560: acres with- eae 
tle: inthe: geologic: structure of one. producing oil. or ‘gas: field. Ther oy. 
ee follows’ the first . proviso, “That ‘nothing: herein contained - shall: be Eos 
- - construed - to limit. sections 18, 18 (a), 19, and 92.” That. is to say; 
ae those, relief. sections contain acreage “liinitations of their own which a 
oe exceed. 2; 560: Acres, SO. ‘that. the: 2,560-acre: limitation, - or. any. lesser | = ao 


area’ of. one. lease, is ‘provided not: to ‘limit said sections. ‘48; 18a, eas 


a snd 220 But: said: first. proviso clearly does not govern, ‘control: “Or: pias 
"apply to the last: proviso to section 27. “Had that been the intention, me 
_... the first. proviso. would. have been placed last. The last ’ proviso, is, °°." aoe 
made: applicable. to any lease and any acreage | Himitation. im. 1 the et, ae 
which. clearly ‘includes. section: 18. : ee ee oe, 


Tt. would be. an illogical: and ariteadotable, donistitidtions: ios give: o - “2 oO : 


v oe the Leasing: Act to hold. that at the date of the act. claimants and a 


“interested: “persons, associations, and corporations: under: ‘section 1 


| were. strictly. limited to.a,-maximum. of 3,200 acres, . but that this eS oe 


limitation: could: immediately after the issuance. of leases be. pans’ 


oe & the. ‘simple. device: of assignments. 


The Department: adheres to. its ruling” of ‘sAugtist:3 3, “4985. 


.-.». But since said date of August. 8, 1935, Congress. has raced! thie eae 
oe Ret. of. August. 21,1935. (49 Stat. 674), which. is.an.amendment of «0 
parts of: the Leasing Act of 1920. - Bection: ake of said. fen daliy ee 
ee act, reads 3 in ‘part: as. ‘follows: oe | 3 oe ee 








“The: Secretary. of. the. Interior, for’ the: purpose of. more ‘properly. “inset ieee 


ee se the. oil or gas.resources of anyarea, field, or- pool, may. require that. Jeaseg. <0! f." : 
as hereafter issued. under any. section. of this Act be conditioned | upon - al. agr ee ea ea 
ment’ by. the lessee. to. operate,. ‘under. such reasonable: cooperative ‘or. unit plan...) 


at for the development and operation of any ‘such area, field, or. ‘pool’ as” sald. Ee 


oe Tt the lessee companies and the Saltmount Oil Company, ve ae oo 

8 ee shall submit an. acceptable cooperative. or ‘unit, plan. for the Sees, 
development and operation of the field. there will L be. no ) objection, to a 
oa approval ‘of assignments as proposed. A ee 





Secretary may determine ‘to “be practicable’ and necessary or advisable, which’ 

plan. shall: adequately -protect, the rights. of. ‘all partiés. in.interest: including. 
the United States: Provided, That: all leases operated. under such. plan: approved 9° | oe 
i er prescribed by” said Secretary. shall be’ excepted in. determining: Holdings or Sn 

oe control under the pr ovisions Of any section of this: Act. = oie are 


The. Director. of the Geological: Sunjey: ‘has advised. ‘the *Bepatt: co 





ment th that the Survey considers. necessary, in any agreement | for the 7 
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aoe oy coopetative.6 or “unit development i in the Salt, Creel field the ‘song 


. Oo. s provisions: 1 — ce ee Bo ha ae 
| Enabling Act and Regulations —That ‘the said “Act of. pete 25, 4920, oe : 


: amended, -and all ‘pertinent regulations’ heretofore or. hereafter issued thebe: > s 


ee “under are accepted: ‘and made a ‘part of. ‘this - agreement, and: all Operations — 


hereunder shall. be subject to the operating: regulations approved: py:-the: Sec-. : a 
oe . fone retary of. the: Interior provided | that» no: Tegulation | hereafter. issued. ‘shall. Be - <4 
“binding: onthe. parties. to the extent of modifying, the: annual vental - or. a ee 


= S ~ centum. of: royalty to be. paid to the Unitea States. | : pe ee es 
. Conser vation. “That operations shall be condticted by ‘the operator: go. ‘as to ee 


Pe ‘» provide ¢ for the most economical and : efficient recovery of. unitized. substances _ - = a 
3) on to ‘the end: ‘that a maximum ‘ultimate. -yield: may. be’ obtained. without. waste, | 


aves = For. the purpose: ‘of more’ “properly: conserving the natural - resources: of. the Jands. | 


ne embraced: within this agreement, the production’ of unitized. “substances. shall. 0° 
fo! “aty all ‘times -be- without waste..as defined by. State or Federal law; shall be. 
© limited to such pr oduction as can be put to beneficial use with. adequate realiza- -° 
= tion. of fuel values ; cand in the discretion ‘of. the Secretary of the Interior a oes 


" - oil, “whichever 5 would. tend to avoid excessive production. of: either. oil, or gas. ge eee 
Os. Beases. Conformed. to. “Agreement. That. in consideration of: the: approval: of ae 
eee this, unit agreement. by: the Secretary of the Interior, the parties, hereto: hold... 


a ing. Government Teases. or. permits: subject to this ‘agreement agree and. consent: 


ee — to the Secretary of the: Interior. altering, changing, or revoking the’: drilling ae 
. “) and: producing and’ royalty” requirements: of.-such: leases or. permits,. and/or’ 2 
“> the reg ulatious in’ respect: thereof,. to. conform’ said’ provisions: of ‘said ee 


e < or permits. to the provisions of this.agreement.. ee wig oe yas 
Rate. of Prospecting, . Development. and. Production—That all production: and hae : 


a So phe disposal thereof: shall be in conformity with. allocations, allotments, and... 
, - | quotas made or ‘fixed by any. duly’ authorized | person or regulatory body. under - a 
s oe any: Federal or ‘State statute ‘provided, that: the Secretary - of. the ' Interior: is cae 
“> -vestedwith authority, pursuant 'to the amendatory:acts of March’4, 1981,. and ee 
of August 21, 1985, to alter or modify from ‘time. to time in-his discretion, the 9 
~~ rate of prospecting and development and the quantity and. ‘rate of: production oe ae 
2 nder™ this” agreement, ‘such. authority’ being: hereby. limited tO” altering - ROB ass 
eee modifying the rate of prospecting. and development and: the quantity and rate __ 


FGe production in the public interest, ‘the purpose’ thereof and: the: public inter _ Saks 
mes est to’ be, served thereby: to be: stated. in the order of alteration or modification. ee 


In addition. to the foregoing, other. provisions. for crediting pro- oo 


oe “dation to. lands entitled: thereto, development : and: operation of. thes: 

a area, ‘payment of royalties. and rentals. to the United: States, ‘and =~ : 
~~ other. details should: be. discussed with the oil and gas supervisor, 
eee o Casper, Wyoming, and. a preliminary draft: of the plan’ shouldbe 
- submitted:through: the: supervisor for approval as to form by thes. 


ore Department before. the agreement is executed. It 3 is: also. suggested — ne : 


a that the attention. of other “lessees and operators in the, Salt cas Une 


- field be called to the benefits of unit operation. es 
<2." Phe. ruling of a 3, 1985, is modified 3 in accordance with the : os 


cae foregoing. 


Motif. 





ae ; 41 Application of Régulations: : - i | are 
~The ‘following egnlations relative to ‘Courés of thaian: Offenses: shall 1 ony i 


a Sa, 1 Jurisdiction. | ete ee eee ee ee a 
5A Court of Indian Offenses. shall’ have jirisatetion: ‘over all ‘ofichase enum 
erated in. Chapter. 5, when. committed by: any. Indian; within: the: ies ae SE 

: Or reservations, for. which. the ‘Court. is established... aay , ace 
-...s With respect. to. any .of the’ offenses. eniimerated: in. . Chapter a over. “which | ah 
ee ‘Federal or: State. courts. may, have. lawful jurisdiction, the. jurisdiction. of the ee : 
* Court of. Indian: Offenses. shall: be concurrent and: not. exclusive. Tt shall 1 be the eee 





EXECUTIVE ORDER 


» WITHDRAWING Pustic Lanps IN. Cuprarn: Staves 





Bol Behe, = “DECISIONS ' “OF THE. DEPARTMENT. “OF THE: INTERIOR aOne Se 


Ps : —— OF aeioorivn: ‘Onpan? No. 6910, OF: Novambrn 26, 1984, ‘AS. Anaunpen, =D, ee 


Be virtue: Lo: and ‘pursuant: to rik authority vested. in. me. by “the: oe, 


: ae of June 25, 1910, ch. 421, 36 Stat. 847, as amended by the Act = 


of August, 94, 1919, ch: 369, 37 Stat. 497, and the Act of. June Pare 


| | os D. Roosrvenn. 
Tae Wate Howse,” : : ; 
x ovember %6, 1985, 


“aw AND ( ‘ORDER REGULATIONS, INDIAN § SERVICE 


-Oxrtce: OF Inpran’ ABTAIRS, 


to all Indian reservations. on which such. courts. are maintained. 


“It ig. the. ‘purpose of. these. regulations -to provide: adequate. saachinery: nob oe a 
ey law. enforcement. for. those Indian: tribes, ins which. traditional - agencies, fOr 2 : ie 
_--sthe enforcement of: tribal, law, and custom: have. broken’ down and. for which oe 
: ae no. adequate. substitute’ has been. provided. under Federal. or. State: law.: | oad. 
No Court: of Indian Offenses will be: established. on: reservations where Satie le 


| Washington, D. 0, November a7, 1985." wah eee 


wh 4 9Ba ch. 865, 48 Stat. 1269, ‘Executive Order No. 6910, of November / foe 
26, 1984, as “amended, ‘withdrawing: public lands An. certain. ‘States, ae 
fens hereby further amnended: so as to permit the. sale under: section 14,. 6 
“and the leasing ‘under section. 15, of the said ‘Act of June 28, 1934, cof af 
a8 any. lands: covered by. the ‘dald.: order. which. the Secretary of thee. a feo 

: _ Interior shall determine to be. properly, subj ect t6 ‘such’ sale or: ‘lense: aoe 
: and not’ needed for any public purpose ; “and: it is further ordered. ee 
ae that the said withdrawal: shall not debar recognition or r allowance of. oo 
: ea, fide. nonmetalliferous orining. claims. | pe ee < 


| is! effectively administered. under State laws and by State law enforcement ee 


BS agencies. Neither. will ‘these ‘regulations: apply to any” tribe ‘organized under. eee es 
the Act of. June 18, 1934, except inso far as: specific provisions thereof may = 
Aine be adopted, and embodied : in. _the constitution, by-laws, or * ordinances of such’ et 
7 ee an organized 1 tribe, Cosa, ee Bet oa ee ee as 


CHAPTER i, 


| 20683-—86—voL, 55—26 a i 





“Counts ¢ oF > ENDTAN Onvenses: en ne ee ee 


tags he 


: ae. - "DECISIONS or THE DEPARTMENT. oF THE INTERIOR oe (Vol. a : 


22 auty ‘ot ot ‘the. anid Court of ‘Jodian: “Oftansey: to: order. delivery 1 to tha: ee re 
ates authorities Of the State. or- Federal Government or of any ‘other tribe or. yeser-~ 4 ie 
, vation, for prosecution, any offender, there to, be dealt: with according. to. law | tee 


ae at Or regulations: authorized by law; where: stich. authorities consent - to” o exercise, a 
queues lawfully vested in them over the said offender. .  ~ oe 
-. For ‘the purpose. of the enforcement. of. these. regulations, an. ‘Indtaxi shall. be. oes 


Meat deetied to be any. ‘person of Indian descent who is. a member of any. recognized. eee 
.. Indian tribe: now under: ‘Federal. jurisdiction, anda “reservation” Shall be~ 
ee taken ‘to include ‘all territory within. reservation. boundaries, including | fee ee 2 


_ patented lands, roads, ‘waters, bridges, and lands’ used for agency. purposes. oa os 


AIT. Indians. employed in. ‘the Indian: Service’ shall be subject’ to: the jurisdic-. "4 


es tion: of the: Court ‘of. Indian. Offenses. put any: such employee appointed : by ‘the. ~ os 


ee Secretary of the | Interior shall not be. subject to. any. sentence of. such court, . Ps 
unless , such. sentence shall have. been, approved byt the Secretary ot the Interi or, Ee ae 


- SEO. 20 “Appointment of rudges. ee 


vA Court. of: Indian. Offenses pier tor any ‘réservation 'c or. group ‘of jae os 


ce . vations; shall consist of one or more chief judges, whose duties shall. be. regular oe ee 


. “and permanent,'and two or more associate judges, who may be called to. service oe 
oe when occasion requires, and who shail be compensated on a per ‘diem: basis. re ae 
Each judge shall be: appointed by the Commissioner of. Indian Affair 5 subject ot ie 


to confirmation by.a two- thirds. vote of: the Tribal Council: Cle ee : 
Each judge shall hold office for a period of four. years, ‘unless sooner | removed: oe 


poe for cause or. by reason of the abolition of the said ottice, but ; Shall be pelemle 3 for: . ce 


reappointment. i. 7 ae 
_ . A Person. shall be- eligible to serve as. s judge of: a Court of Indian Offenses oniy ae 


: ie he (1) is a member of a tribe under the jurisdiction of ‘the said court;and =~ 


| _ e (2): has. never been. convicted, of. a ae or, 3 within one year then Jast. ae . 


oS Of: a: “misdemeanor. ee ae a 
| No judge. shall be qualified t to act + as. such | in’ any. ease ‘wharelii he: has. any non oe 


. direct , interest . or wherein. any relative by marriage | or blood, in the: frst. or oe : 


= second degrees, is a party. oy aaa 


Boe ” SE. 3. ‘Removal of Judges. a (aie : ae ie 
oS Any. Judge of. the: Court of “fadian: Offenses: may. he suspended, ‘dismissed: or ae a 


oe: > deatowed? by the Commissioner of Indian Affairs, for: cause, “upon ‘the®: recom- i eee 


7 "- mendation of the: ‘Tribal Council. 


ve Seo. 4, Court Procedure. ae er ae : 

~~ Sessions of the Court of Indian Offenses. for the: ‘trial of cases shall be held 5 ae 
ee Oe * by. the. Chief J udge,. or; in. case of his. disability, by. one. of the. associate judges = eS : 

"selected for the occasion by ‘all of the. judges. . =o 


The’ time. and place of. court sessions, “and all other: “détails; of: judicial 


7 io =. ‘procedure: not prescribed . by. these regulations, shall. be. laid down. in Bules _ : ‘ » 
o£ Court approved by the ‘Tribal Council and. L BY, ‘the > superintendent of | be. Sea 


+ reservation. as ee 
It shall be the uty of ‘the judges sof each Gourt: of Indian Offenses: to qaake e 


7 ae ‘recommendations to. the Tribal Council for the. enactment, Or amendment | of - 
os gueh., Rules. of. Court. in. the interests, of: inioreyed, indiclal, procedure, ne | 


te Suo. Be. ‘Appellate Proceedings. . pie ee es vue , 
AIL the: judges: of. the. reservation’ ‘shalt sit together, ‘att ‘stich’ times: and a fe tes ong 


: ak places. as: ‘they may. find: ‘proper."and necessary for the dispatch. ‘of: ‘pusi-.. Be Ts 


| “ness, ‘to! ‘hear’ appeals from: judgments made by any. judge at the. trial sessions. ae 


a There shall be. established | by" Bule: of: ‘Court: ‘the: 7 limitations, piss anys” ‘to. he: oe 7 


en eee a 
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~ : -pladedl'a upon ‘the: x righe-c ‘of ‘appeal both : as: to the type of cases: which. may ba naa 
appealed and as. to: the: manner in’ which. appeals may be: ‘granted, according 
_ tothe ‘needs of their Jurisdiction. In. the. absence of such: Rule: of Court. any Ae 
party” aggrieved: by a judgment may appeal to:the full: court. upon. giving. notice: 25) i, 
.°. of such appeal at: ‘the. time of judgment ‘and:.upon- giving. ‘proper: assurance ees 
tothe trial judge, through the posting of a bond. or in any other. manner, that. = 
- he will satisfy the judgment if it is affirmed. In any case where a party. Has 6 ee 
a perfected his : Tight: to -appeal as established’ herein’ or by: Rule. of Court; ‘the re 
‘Judgment. of. the trial judge shall not, be executed ‘until: after final disposition. Ge 
of the case. by the full court. The full court, may: render r Judgment upon, Bees Se 


7 case” by majority vote. Pea ern er et. 


ose. 6, Juries. ee ee ee Me eee es a er ee ee Ce 
“Tn any. case: where; ‘upon ‘péeliminary: ‘hearing’ by. ‘the coe a” - substantial oo ee 
- question. of fact ‘is: raised, the defendant may: demand a jury: trial. sh, Ree ct 

A-list of. eligible jurors: shall: be Prepared. by. the Tribal. Council. each. year. e a 

In any. case, a. jury. ‘shall consist - of six. residents of the: vicinity in which - < 

| the. trial is held, ‘selected from the list ‘of eligible jurors: by. the ‘judge, Any. ue 


party. to: the case may... ‘challenge not more, than three. members of the: Jurys, 
panel So. chosen. | : 
~~ he judge shall instruct the jury in the 1 law governing the case “aud the jury 

ie shall pring a ‘verdict for ‘the complainant or. the defendant. The judge ‘shall 


render judgment in accordance with» the verdict and existing law. ‘Tf the jury: 


is unable. to reach a unanimous verdict; verdict may be rendered by a “majority 
vote.” ares gi ert ca oe ee 

Hach: juror: whe. serves upon a jury. shall he entitled: ton a. fee of fitty cents ' 
a day. for. each day Be Services : are. required in court. fete cas 


Sue. 7, Witnesses. el ie ge a a a 


‘The several judges of the Courts of Indian Otrenses: shalt have the power to: 
issue. subpoenas for, the: attendance of witnesses either on their own’ motion or 


on. the: request. Of. the. Police : ‘Commissioner or: Superintendent. or any. of: the ue 

-. parties. to; the’ case, which. subpoena shall bear the ‘signature: of the judge. - 
: issuing it... Bach. witness. answering, such subpoena. shall. ‘be, entitled: to a fee 

. Of fitty cents Qa: day for: each: day his services ‘are’ required in..court. -Failure* 


to: obey: such subpoena. shall be deemed. an offense. as provided in Chapter 5, b 
See. 36, of ‘these: regulations. ‘Service of such subpoenas: shall be. by:.a:regularly 


~ acting. member of the Indian Police or. a an | Indian perboied Oy the. Court 


- for that purpose. 


co “Witnesses who: testify voluntarily ‘shall: be paid by the party. calling ee 4c : : - 
ory the: court: SO. directs, ‘their’ actual. traveling and” ving, expenses incurred in ee 
the: performance of ‘their function. Py oe eee oe . . 


ee Sao. “8. Professional: Attorneys. 


Professional attorneys shall not: ‘appear i in: any “proceéding. before’ an Court. eae 


a 2 ee: Indian Offenses unless Rules of Court: have ‘been adopted as set'forth.in. 9 ae? 


| 7, Section’ 4 of ‘this. Chapter’ prea ine conditions governing their. a amission ‘and : er 
7 _ practice before. ‘the Court. : ee a Sa ae i oe 


. Sue. 9. Clerks, ee a en 
~The Superintendent shall. detail | a. eee ot court: toe each Court’ of - Indian es, 


a Offenses... ‘The. clerk of. the: Court of: Indian: Offenses shall-render-assistance-to. = 
7. ithe: Court, ‘to, the police force.of the, reservation and:to individual members. 
“elo, the. tribe. in.-the: drafting of - complaints, subpoenas, warrants, and commit- 99 
ee = ments, and. any, other, documents incidental to. thei Jawtal: functions. oF: ft the Soe 
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3 a - Court. te: shall. 6. the: further: duty: Gt: ‘said igderle: to. fiend and to Meee 
_-  -a“written. ‘record of all proceedings. of the Court, ‘to. administer. oaths. 105s 
me . switnesses, to collect: all: fines’ paid and. to pay. ‘out ‘all: fees: authorized. by. these ee 


oe ‘regulations, and*:to maKke::an: accounting thereof: to: the disbursing agent: of 


re the, reservation: and to, the ‘Tribal, Council... . 


a See 10. ‘Records. . re A ee | uM Sa 
- Bach Court. of. Indian Offenses. shall be é required to keep, for inspection oy “auly. oy : a 


: aa qualified officials, a record. of all, proceedings. of the Court,: which. record. ‘shall. beg : os “ 
fee “reflect the title of the case, the names of: the. parties, the: substance of. the com- ee 
- - plaint,’ the | names and addresses’ of. all “witnesses, ‘the: date. of ‘the hearing or. iste 


ee “>. trial, ‘by whom conducted, the. ‘findings. of the Court: or. jury, and: the judgment, = 


ca f together’ with. any. other facts or. circumstances: deemed of importance to the a ar 
ee case. ” "aA record. ‘of all proceedings shall be: kept: at the agency one as: required, tas 
8 DYE United’ States Code, Title 25, sec. 200. Sa ee eg ee ee es See 


oo Se. UW: Copies of Laws. ee 


a 


“Bach: ‘Court of Indian: Offenses | shall: be provided with: copies, “Of all il Hedeval eee 


and. State laws and Indian Office: regulations applicable to the conduct of t Indians » 


ae within the reservation. 


. Whenever. the Court. is in, doubt ; as to the: meaning oe. any aaa treaty, or 
regulation it may request. the Superintendent to furnish an opinion, on the point ve 


in, question, 


__ So. 12: Tompininte. fe : gue hs 
No complaint filed in any. Court of Jndiari Offenses. shall ie valid qnless it shall : 
bear: the’ signature of: the complainant: or. complaining’ witness, witnessed by a: 
duly : qualified Judge of the Court of Indian Offenses: or :by the Bape ai aden 
or by any: other qualified. employee ¢ of such reservation. ee? 


SEO. 13. ‘Warrants ta: Apprehend. - | pie cia 
‘Every: Judge of 2 Court’ of Indian’ Offenses: shall: have ie authority’ to issue ve 


Ree 7 warrants ‘to ‘apprehend, ‘said: “warrants to issue in: the. discretion: of the: Court 
a only ‘after a. written complaint shall have’ been: filed, ‘bearing. the: signature. of - 
the. complaining ‘witness. | Service’ of’ such: warrants shall be: made bya ‘duly... 


. qualified. member: of: the Indian Police or other police: officer of, the United States’ 


oe Indian ‘Service.: “No: warrant: to. apprehend | shall. be: valid unless it. shall. bear gts 


the signature ofa: eam eee ad udge-¢ of the Court of qodian Offenses. a: 


es Seo. 14, ‘Arrests. 


No. member. of the Indian Police shall arrest. any: ‘person. for’ any “Gifense. ae: oe 


: mo fined by these. regulations or. by. Federal. law, except. when such. offense shall a vee. 
owe fas occur in the presence of: the arresting. officer. or he. shall have reasonable evi- oe 
- ..° dence that the person arrested has committed an offense ‘or ‘the: officer ‘shall aed 
- “have. a warrant. commanding him to. apprehend s such ‘person. a ee Se a 


oo $0. 15. Search: Warrants. pas. or Reieeeeey Eueenede a ie oe 
“Every J udge of. the Court of Indian . Offenses. of any, “Thdian’ reservation: serine % : 7 


= ~ have authority to. issue: warrants for search and. seizure of. the. premises and ui ane 


eo pr operty | of: ally . person. under the jurisdiction, of said, Court.” ‘However, no- 


See, 8 cco warrant of search and seizure shall issue except, upon a duly. signed and written: oe oe 
ee . complaint | based upon reliable’ information or belief and: charging the commis- 


2 aah sion: of some ‘offense | against: the. tribe. - “No “warrant: for. search: and: seizure a 
_.. “shall be valid unless it ¢ontaing the name or description - of the person or _ 
ae property to-be searched. and describes the articles or property: to be seized and 
| ee bears the Sane of a a Cs : gdlge: of the: ‘Court, of Indian’ Offenses. 





a. a : 4 ‘Suc. 16. Commitments. 
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ase = 2 Service. ot Wwatrants of ‘Share | ‘aid -geimiré'shall- be: ‘made: ‘only? by: 7 meter ee a 
ae of the’ Indian Police or police: ‘officers: of the United, States Indian: Service...) cae 
| “No. policeman shall. search: or: seize. any property without. a. warrant: "gnleas. Pe Ges 


ey, he shall know, or have reasonable cause:to believe, thatthe person. in. ‘posses-. eee 
gion’ of such’ property: is. engaged’ in the commission ‘of :an: offeise. under these. ae 
a - regulations. | Unlawful séarch or seizure. will be deemed. trespass and. punished. ~ ae 
eae accordance with: Chapter. 5; Section 15, of these, e regulations: os 5 ct. 








‘No Indian ‘shall be detained, ‘jailed: or - imprisoned dee ties: regulations for < ae 


aS a. longer period than thirty-six’ (36) hours. unless there be issued. a commit- 09. 
“'.. “ment ‘bearing the signature of a- duly qualified Judge of the: Court of Indian) 
Offenses. ‘There shall be issued, for each Indian held for trial, a. temporary: oe: 
7 -. cominitment and for each : Indian ‘held: after: Sentence. ; a final commitment, on ae aes 


a the. forms: prescribed in these regulations. urge oo 
- See, A Bail. or Bond.. Edie tna Bi 





| Every Indian. chisrged: with : an. ‘offense ‘before any. Court « of Indian: Offenses 7 F - : ae oon 
- may | be admitted to bail. ‘Bail shall be: by two reliable members ‘of any Indian oo 
. tribe. who shall appear before a Judge of the Court of: Indian Offenses where = - 


of ~ complaint. has been. filed’ and there execute: an ‘agreement in. compliance. with -- 2 


the form: provided: therefor and made‘a: part of: these regulations. :: In no case =: 
- shall the penalty: ‘specified in the agreement: exceed: twice the maximum’ Penalty 


set by these: ceevatcu for violation of the ‘offense with, a the accused, iss A a. 


charged. 


* SEC. 18. ‘Definition of Signature. 


| “The term’ “signature” as. cused in “these regulations. shall be efitied as ‘the’ i. 
“written signature, ; official Seal, or ‘the. witnessed thumb, “print or mark of. any toh 
individual, .. — , ; | 


Suc. “19. ‘Definition of Privat Council. 


The term. “Tribal Council”, as used in. these regulations stialt be eonstrued’ | 
to ‘refer to. the council, business’ commiittee- or ‘other organization recognized by. 


the Department ‘of the Interior as representing: the. tribe, or where no.such) | 


on body. is recognized, to the. adult menibery, of the tribe: in. 1 council assembled... 


| So, 20.. Relations with the Court. et ee | ss << 
“No. field employee of. the Indian. Service shall obstruct, interfere with or one Se 


trol: the functions of any Court of Indian. Offenses, or influence such functions é 


. in: any. ‘manner. except as. permitted . by: these seouations: or in Fesponse” to vet Bi ; : 
e a request: for. advice or information ‘from ‘the Court. Pi ag Ce ae 
Employees of the Indian Service, particularly. those. who. are. engaged: an ES aad ie 


4 ; @ social service, health, and edueational work, ‘shall. assist the Court, Upon: its) a - | Pe 
oe request, in the pr eparation and presentation. of. the facts : in the case and in: the. a tas 


os ad: : Droper treatment of individual eet * aN 


CHAPTER 2 


eS oe a eee Actions oe are ee 
a Spo. Be Jurisdiction. — Nee ae 


‘The. Courts of, Tndian’ Offenses. shall. have. “jurisdiction « “of. ‘alll suits. “wherein oe 


- the: defendant is a. member of. the tribe or. tribes within their jurisdiction, nd 2 : ] : 
aE Ok: all: other. suits: between: members: and nonmembers. which ‘are: ‘br ought before ©. ae 


or - the Courts S by eppulation of: both n parties. No: o: Jadement shall: be: ae on: any ee ae 
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ae amnléns the defendant - has ‘actually. received notice’ of such. suit and Se es 


nu : opportunity to. appear in. court’ in his: defense. — ‘Evidence of the receipt. of the - 


: — notice shall be Kept as part of the record: in’ the case.. In all civil. suits the. — G 
~~ complainant may be. required to. deposit with: the” Clerk of the, Court: a fee OF aa 


oe omy in. ri “reasonable amount: to. cover costs and disbursements, in 


e os Seo. 2. “Law. y Applicaitie t in. Civil Actions. eo ee Es 
Tn all civil: cases: the Court. of: Indian. Offenses shall ‘eeole ahy laws: of. hat oe 


a“ o : United States that. may ‘be applicable, any authorized regulations of the. Interior ; ; 


ae 8 . Department, : and any ordinances: or ‘customs, of: oe tribe, not. - Brohibitec a by oe 
uy _¢ Such. Federal laws. | ie 
"Where any doubt arises as. to: the customs and usages ‘of ine. tribe the. Court oe 


ae | may. request the advice of counsellors familiar. with these customs and. cusages.. . aes 


Any matters. that are not: covered. by. the traditional: customs and ‘usages of — oa 
“> the tribe, or by. applicable. Federal laws and regulations, Shall pe. decided by © | 
oe the. Court of Indian Offenses according to the laws of the State. in which the: oS 

oe matter in. dispute. may ‘lie: Le | | oe a, ae he as ee 
ee Sze, ae Judgments. in Civit ‘Actions. ee ee ae fy ees : 

“In all civil cases, judgment shall. consist of ¢ an “order. of the Court awarding aon 


“money. damages to be. paid : to. the injured party, “or directing the. surrender of 


—s  @ertain: proper ty to the injured party;: or: the performance of some other “act for. ae 


ao oe the: benefit of the injured ‘party. 


Where the injury inflicted was ‘the ane Of ‘cateleseness: of ‘the , defendant aa 


Pa the judgment shall oy compensate, the injured party : for. the Joss he e has fe 
--~ guffered, . , * 


~... Where: the injury “was: : deliberately. inflicted: the. Gade ment ‘shail: impose ‘an. 


ore additional penalty upon the defendant, which additional penalty may: run onl -elther ee 
oT in ‘favor of the injured party or in favor of the tribe =. Se sts 
Where the injury was inflicted. as the result of accident, Or. where’ both the ao 


7 " -gempladnant ‘and: the defendant were: at. fault, the. judgment shall compensate tas eee a 


ee the injured, party. fora reasonable part of the, loss he has. suffered. 2 


a - Seo. re Costs: im Civil: Actions. ee Uc keen Son aera Ce 
. The Court’ may ‘assess ‘the’ accruing’ ‘costs ‘ot: the case against the party. or pe 
) parties. against whom “judgment is given. “Such. costs: ‘shall. consist. of the-ex-.. 


: Pb penises of voluntary. witnesses. for which. either party. may be. responsible under. ea fe 
- Section - Tt of Chapter. co and... the fees” “of: Jurors: in. those. cases, where. a ‘jury... 


ae trial is had, and. any further. incidental expenses connected, with the procedure ves 
before: the Court: as the. Court may. direct: Oe eee 2 a 

nee Sec. By ‘Payment of Judgments from. Individuat- Indian Moneije.. Caen 
- Whenever : ‘the Court of Indian Offenses shall- have ordered’ payment of 1 money v0 : 


: damages: to: an injured. party: and the losing. party refuses to make such pay- Oya - 
ment within the. time set for payment by. the Court, aud: when the. losing. party 


ee has sufficient funds. to his. cr edit. at the. agency office to: pay all ae par t oe uch : co 
i judgment, the. Superintendent shall- certify to the Secretary of the. ‘Interior “the. 


_ record of the case and the amount of the. available funds. If the Secretary i 


shall so direct, the disbursing agent shall pay over to the injured party the =~ 


amount: of the judgment, or. such lesser ‘amount as may be apeeltied, by. a es 
Secretary, from the account of the: delinquent : party. AE bears. <2 
A judgment shall be considered a lawful. debt. in: all { piocesdinizs held by: the sce, cage 


a os. Department: of. the Interior Or bY, the Court of. Indian “Offenses to distribute . G me 


aaa J decedents’ states 
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_ Domesz1c RELATIONS 


oo Seo. ce “Recording of. Marriages and: Divorces. 
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All. Indian marriages and divorces, whether constiomated in necotdance with: OPE 


+ See. 2. Tribat- Custom: Marri iage and Divor "Ce. 


oS ne State law or in accordance with tribal custom, shall be recorded within ©. ba 
| : three months at. the agency, of the. jurisdiction in which either or both. of the = Pete” aie 
-: parties. reside. coe , 7 Laine 


The Tribal Council shall have. authority to déterming: whether Tndian: custori os - a ae 


“a marriage and Indian custom divorce for members of the tribe: shall be recog-. . Sas 
. nized in’ the future as lawful marriage and divorce upon the reservation, andiifit..-- Cee 
; oo shall be SO. recognized, to: determine what’ ‘shall constitute’ such: marriage . a7 a0 eat eee 


oS divorce and whether action by the Court of Indian Offenses shall be required. , 2 aa 


eee4 When so determined in writing, one copy shall be filed with the Court of Indian) > op 


Offenses, one copy. ‘with the Super intendent in charge of ‘the reservation, and one ae 


“copy. with the Commissioner ‘of Indian Affairs. Thereafter, Indians who desire Si ees 
“+ to become married or divorced by. the custom of the ‘tribe shall conform. TONS os gh A 
-.. custom of the tribe as determined. Indians who assume or claim'a divorce by 9 
-... Indian ctistom shall not be entitled to. remarry until they have complied with the 25.0 = 
A determined custom of their tribe nor: until 1 they have recorded sachs divorce at Ce eo 
ae a agency. office. | 


Pending any. determination by the Tr ibal Council on’ these matters, the valid: ae Ce 


‘ _ 820.8. 3. Privat: Custom, Adoption. 


ae © ity: of. Indian custom marriage and divorce shall continue to be’ recognized = nee | 
; heretofore. | ee ee : 


~The: Tribal Council. shall, likewise: have. authority to determine whether. mnie = a ue aig 
: custom: adoption. : ‘shall: ‘be permitted: upon: the reservation among: members: of: : 


Se the tribe, and.if permitted, to:determine what:shall constitute such: adoption. end. te 


whether action by the-Court of Indian Offenses: shall. be required. “The. deter-- _ Oe ae 


| ~~ mination | of the Tribal Council shall be filed with the Court of Indian Offenses, Muee : 
) with the: Superintendent of: the reservation and with the Commissioner. of Indian’ “+... 


- Affairs. . Thereafter all members of the tribe desiring to adopt any: Dergon shall eae a 


Peat conform to the procedure. fixed. by. the Tribal Council. 


feo Be Suc. 4, Determination. of Paternity and Support. 


“The. Courts of Indian Offenses shall have jurisdiction of. all suite Hiouant! Mosk, Nia ek 


A SEG. 5. Determination of He eirs. 


- - aierbitin’. ‘the paternity of a child’ and to obtain ‘a judgment: for. the Suppor ee 
> of the child. - A. judgment ‘of the Court establishing the identity: of the father 5, Se ae 
of the’ child | shall be’ conclusive of that fact in all subsequent’ determinations Pe eee 
OL. inheritance by the Department of the: Interior or by ‘the. (Courts, of Tadian ey. 
a _ Offenses... oe : ane oe. a 


When. any member. of: the: tribe dies. leaving. pr foperty eae ee an- n-allot:. et os 
“ment or: ‘other: trust. ‘property subject to the jurisdiction: of. the. United. States, 2 = ape 


ee any: member. claiming to be an. heir of the: decedent: may bring. acsuitvin: the 2 0% | .. 
“Court of Indian. Offenses to have the Court. determine the heirs of. the decedent — eee os 
“.. and to divide among. the heirs. such ‘property of the decedent. ...No. determina- 9 
oh ton sof: heirs: shall be made‘ unless all the possible heirs known: tothe. Court; ee ce awd 
-" to-.the: Superintendent; and to the claimant. have been notified of the slit rand 0 E 





given. full : opportunity -to. come before the Court and defend: their interests... — See 





ee Possible heirs. who are: not residents of the reservation under: the 1e Jurisdiction ee 
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i“ or ther Court riiust: ‘be notified Bye mail. and. a: copy “of the notice must be eae 


aD : : served in the record of the case. eee 
In. the determination of ‘heirs the Court. shall ‘apply ¢ the custom of the tribe aoe 


eee “as: to. inheritance if such custom. is -proved, . Otherwise. the: Court shall. apply es 
Ss State 1 law in deciding, what . relatives of. the: decedent are. entitled ‘to be. his > 
a | | ae 
ee “Where the estate of the decedent: indiudes any tiiterest in , Eéstricted. allotted eked 
lands or other ‘property held. in trust by. the United States, over’ which. the . 


: Examiner of Inheritance: would have jurisdiction, the Court. of Indian. Offenses é ae 


may distribute only such. pr operty.as ‘does not come under: the. jurisdiction: Of 


~ the Examitier of Inheritance, and the determination of heirs by the Court. may _ ae 


oe “be reviewéd, on appeal, and the judgment.of.the Court. modified - or. set.aside _ : 7 
_.. by ‘the said. Bxaminer- of Inheritance, with. the approval. of" the ‘Secrétary” a 2 


oats the: Interior, if law and justice so >. require. 


; os : - Se. 6. “Approval of Wills. ee e age 
| When. any member of the tribe dies, leaving a will disposing’ only of on. oe | 


; een ecty: other. ‘than. an allotment. or ‘other trust property subject to. the. jurisdic: ~ 3 
| ~~ tion of the. United. States,, the Court of Indian Offenses" shall, at. the. request ee 


of ‘any member. of the tribe named in the will or any other interested party, - oe 


determine the validity. of the will after giving notice and full: ‘opportunity to 

- appear. in court to. all persons who might be heits of the decedent,. as under ~~ 
~ Section 5 of this chapter. A- will shall be deemed to be valid. ‘if. the: decedent ee 
had a sane mind and understood -what he-was doing when he made the will = 


Bee = and: was. not subject to any undue influence of any. kind - from another. person, 2 ae 
ee ~ and if the’ ‘will was made in. accordance with a proved tribal. custom or made.) 
Pa ae writing and. signed: by the decedent in the. presente of two witnesses. who ae 
.. also sigh the will. If the Court determines the; will to: be. validlyexecuted; 
oo <) ° #t shall ‘order ‘the ‘property described’ in the will .to.’be given to’ the’ ‘persons. ee 
-. ~~: named-in the.will orto their heirs; but no distribution of property:shall be ~~~ 
- made in violation ‘of a. proved tribal’ custom which restricts the: privilege cna ee 


tribal: members to distribute = Property by will. 


Bi ¢ ‘Sno, t Nature of Sentences. 


CHAPTER 4 


Serene 


~ Any’ ‘Indian. who has been convicted by the Court: ‘of Thatan Offenses eg : 


Es “violation of. a provision - of the Code, of Indian ‘Tribal Offenses shall be: sen- ee 
_. tenced by the Court to work for the benefit of, the: tribe for any. period. ‘found eee e. 
~. by. the Court. to be: appropriate; but the period fixed shall not. exceed, the 9° 

maximum period set for: the offense in the Code, and shall begin to run from 


; the day of’ the sentence. ‘During the period. of sentence the convicted: ‘Indian 
~ may be confined in the agency jail if “so directed by the Court. The work — 


ae: = shall be done under the supervision of the Superintendent or. of. an | authorized 4 Zi 


se agent or committee of the Tribal. Council as the Court: may: ‘provide. See 
Whenever any convicted Indian shall. be unable ‘or. unwilling to. work, the vi dew oe 


oo ‘Court’ shall, in its discretion, sentence him. to imprisonment for’ the ‘period as 
ee: Ok the. sentence or. to. pay a fine equal to $2 a day for the. same period. ‘Such. a -_ 
- fine shall be: ‘paid in cash, or in commodities or other personal property 100 ok, 

oe eae “the: required. value: as: may ‘be directed. by’ the Court. Upon. the réquest of-° 
;...: the convicted. ‘Indian,’ the “disbursing ‘agent. may approve ‘a disbursement Be 
;.  ‘youcher’ chargeable: to. the. Indian's ‘account: ‘to cover: or aes of ihe: ne ae: = 


- | elmpoged by the Court. rae 


i es _ Bao: 2 Probation. ae oe 





Cece “In. ‘addition. a any: other: , sentence: the: Court. may ‘require. ‘an - offender vito a ee 
ae a has. inflicted. injury upon: the: ‘person: Or property: of any individual to- make Pee 
es: ~ restitution. or. to. compensate. the. ‘party. injured, through the.surrender of ~~. 
+.» property, the payment of’ money’ damages, or the » performance, of ‘any: other Bet ae 
me «for. the: benefit’ of the. injured party.’ ae ee A ee ee eas 
In determining the character and ‘duration: ‘of ‘thes sentence. ‘which. ‘shall: be, ae 
oa, "Imposed, the Court: shall take. into’ consideration: the previous” ‘conduct. of the es 
defendant, the. circumstances : under: which. the. offense was: committed, and... 
whether. the offense was. malicious or ‘wilful and whether the. ‘offender ‘has ine 
"attempted ‘to’ make amends; and. shall give’ due: consideration: ‘to the extent. of te 
2 “the: defendant's resources and the needs. of: his dependents... The penalties ~*~ 
+ listed in Chapter 5. of. these regulations are: maximum | penalties to. > be e-inflicted. | oe 
it only. in extreme cases: . | mete ekg ele a a ee ee 
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_ Where sentence. has beat imposed ‘upon. any “Indian. who: has. not ‘pievioualy: a 


es ~ oe convicted of any offense; the Court of Indian Offenses: may in its discre- See 


‘tion.suspend ‘the. sentence imposed and ‘allow the offender his freedom on pro-. 


.”. bation,, upon’ his: signing a. pledge of. ‘good: conduct during. the: period of the. : oe 
sentence upon the form provided therefor and ‘made.a part of these regulations. ee 


“Any: Indian “who shall violate his ‘probation pledge shall. be required to: serve a 


the: original sentence: plus’ an additional half of such sentence as. ‘penalty. for oe 


_ the violation of his pledge. 


L ‘Sto. 3. Parole. 7 


“Any Indian. committed oe a Court ‘of Indian Offenses who: shall. have without ~ 


oe “misconduct served one-half the: sentence imposed by such. Court. ghall be eligible 


to: parole. Parole: ‘shall be. granted only by: a “Judge of: the. Court of “Indian °°." : 
Offenses: where the prisoner. was convicted: and upon: the’ ‘signing, ‘of. the porn ) ease, 


2 provided therefor:andmade.a ‘part: of these: regulations. foal Pare 
“Any Indian: who ‘shall violate any ‘of: the: provisions of. such : ‘parole shall be ore 


Bia ‘punished by: being: required. to. serve ‘the: whole of: the: original: sentence. 


- a Suc. 4, Juvenile Delinquency: 


"Whenever any Indian. who is under the age. of “18 years is accused of com- . cede 


7 mitting one of the: offenses: enuinerated in the’ Code. of: Indian Offenses, -the 


= ‘i i See. 3. ‘Deposit and Disposition: of Fines. 


ee AMG ‘money: fines imposed for: the commission. “of! an. ‘offerise’ shall: “ba: in ‘the ae oe 
“nature: of an assessment. for. the payment . of designated court expenses, “Buch 

’~ expenses shall include. the payment of the fees pr ovided for in: these regulations eee. 
sto jurors. and to. witnesses. answering. a- subpoena. The fines, ‘assesséd. shall’ ‘be.- age EE 
“.. paid over by the Clerk of the Court to the. ‘disbursing agent of the: reservation ce ores 
ve Stor: deposit as a ‘ ‘special deposit, court funds” to the disbursing agent’s official © 
2 )S eredit in the Treasury of the United States. .'The disbursing agent. shall: with-. ee 
a draw: such: funds, in accordance with existing regulations, ‘upon the*order of the ae 
.. Clerk of the Court signed by a: judge’ of the. Court; for the payment of specified’ 
SS fees. to specified jurors or witnesses.. The ‘disbursing. agent and:the: Clerk of 0°. gs" 
the Court shall keep..an accounting of. all such deposits and. withdrawals. for. pe 
Bat the “Inspection. of a person interested. Whenever such | fund. shall exceed he... ee 





Pee judge may in his discretion hear and: determine. the case. in. private. ‘and in. an: < 

informal: manner,” and, :if. the accused. is found: .t6.-be” ‘guilty, may. ‘in’ lieu’. of: = 
ee sentence ‘place: such. delinquent for, a. designated: period: under.: the supervision - 7 ee 
ES Of ar responsible person. selected by him or: "may: take. such: other action as NS ee : 
“may deem advisable. in. the circumstances. : : ee 














410 "DECISIONS. ‘OF THE ‘DEPARTMENT or THE. INTERIOR “VOR. ee 


| amounts necessary” “eit: ae “reasonable: ‘reserve for: the. ‘payrhient of: “the. oe 


4 - expenses before mentioned;:the Tribal Council. shall- designate; with the approval = 
2 Of: the. Superintendent, further. expenses : of: the work. of the: Court which: ghia 2! Fs 
be: paid: by these funds,: such. as: the: writing of” records, the costs of ‘notices or ’* 


the increase of fees, whether | or * not any. such costs. were previously pala. from a ae 


-other.sources:. 


_ _ Wherever a fine’ is ‘pata 4 in 1 comhinodities, the comnodities : shall ba tired: over, oe aa 
ne “under the: supervision . of: the Clerk. of’ the. Court, to: the: ‘custody: of the Super- we 
“. intendént to be sold,-or,. if the ‘Tribal’ Council so ‘directs, to be: disposed of in 


Z eae ‘other. ways for the benefit of the: tribe: The: ‘proceeds, of. any sale of. such: coms | - . Das, 
~ -modities shall be: deposited by: the: disbursing een in the: “special ‘Geposit. for oF ate 


> oe court: funds: and 1 recorded upon the accouilts., 


F SEO. 4, Abduction. 


“CHAPTER 5 one ae 
he ee eae aa Cope | oF INDIAN: Terat, Onbexses | 
: Sto. Ae “Assault: BST gees 0 tae ERG a aa 


Any Indian: who. ‘shall attempt, or. ‘threaten bodily. harm ‘to. another person . ae 
through unlawful force or violence shall be déemed ‘guilty of assault, and upon~ ida 
conviction thereof shall. -be* sentenced . to. labor ‘for a. period not’ to: exceed five noe 


days or shall be required to furnish a Satisfactory bond: to, weep 4 the: peace. . 


‘Sue. 2, “Assault: and Battery. - eae eae fmt, 
| . Any. ‘Indian who shall wilfully: strike another person. or otherwise. inflict 2 
bodily injury; or who shall by. offering violence cause: another to harm himself, ae 
shall be deemed ‘guilty of assault and battery, and upon. ‘conviction thereof shall oe 


ce 


be sentenced: to labor for’ a period. not to exceed six months. 


Sze. 3. Carrying Concealed. Weapons. 


Any ‘Indian who shall 2x) about: in. public places: armed: ‘with a ‘aangérsus | i 


: weapon concealed upon his: ‘person,. unless. he: shall: have’ a. permit signed* ‘by 
a Judge: of a Court of Indian. Offenses and countersigned by the ° Superintendent se 
of the reservation, shall. be. deemed guilty . of an offense, and. upon: conviction 


thereof ‘shall. be: sentenced to. labor :for a period not: to. exceed 30 SANE, and. cos 


the weapons. “80 carried may be. confiscated. 


Any Indian ‘who shall: wiltuny bake: away or ‘dstain. ‘another person ‘against 


* his will: or without the consent of the parent or. other person having ‘lawful ee ak 
‘care or charge: of him’ shall be’ deemed guilty. of" abduction, and upon conviction ie 


ar thereof ‘shall be sentenced to labor for a period not to exceed | six months.” 


Swe, Bs Theft. Oey & ad ie ee ea 
2 ss Any. Indian: whi: shall Fake: the’ paper ot another” person, with intent. to i ne 
a steal, shall’ ‘be: deemed guilty of theft and upon conviction | thereof shall } be. Sen- ee see 


: tenced to. labor. for. a meen. not. to exceed Six -mnonths.. 


oe ‘Sze. 6. Embezzlement. ya es ee ee ee Upakes eT ne 
“Any. Indian who shall, having. Jawai custody. of ‘property. ‘not hia” own,. appro: ee 


a : ‘priate. the same. to his. own use with intent to. deprive the. owner thereof, shall. oo. 
an be. deemed: guilty. of. embezzlement. and. upon. conviction thereof, shall.) be. eee oe 


oo . ° tenced to labor, for : a a period 1 not to, exceed: six, months. Mee ek 


é Saige Indian ae ‘shall: By: wilful amisrepresentation’ or * deceit, or by falsd ae 


— a interpreting, ¢ or i byt the use: of false weights 0 or measures, obtain any money. Ee 
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ees other eben shall be deemed. auitty of fraud. and upon. Aizonvictlon: thereof ot shan 2 ; : : : : 
ys be sentenced, to labor. for : a a period: not. to. exceed, ‘six x months, oe wot aoe Ne ge ee 


: eo Sige: 8) “Forgery. ee ae eh ee Rr ee ee 
| Any Indian; who: ‘shall, with: intent one defraud; : ins sign, execute. or. “alter: ee ae EE 


he “any. written, instrument, ‘shall: be. deemed. guilty ‘of forgery. and upon conviction ee 


> ~ thereof shall be sentenced. to. labor for’ a aiperiod in not: to. exceed. six. : months.: 


au “: = Sec. 9. Misbranding. 


Any. Indian who: shall Imowingly- and. wilfully misbrand or. alter. any j brand! ies oe 


oS ao mark. on any: livestock of another person, shall. be. deemed. guilty. of an. ee 


offense and upon. conviction thereof shall. ‘be: sentenced to y labor. for. a. period. a ae 
: (Mot. to exceed six months... pea oe a ee ee te ee 


. See. 10. Receiving ‘Stolen: Property. Vine 2k | a ee 
_ Any Indian’ who shall receive. or once or: aia in. ‘concealing: or. receiving 


oe any proper ty,. knowing. the. same to be stoleén,: embezzled, or obtained by fraud. - ao oe 


a OL: false. ‘pretense, robbery: ‘or. burglary,: shall: ‘be: deemed. guilty. ofan: offense = 2 7 
and upon ‘conviction. ‘ereoy ‘shall be. sentenced. to. labor. for a.  aperiod: not: to. ore 
exceed. three. months... Si art Pe ee re ce ern ee nee 


: Sc. Al. ‘Batortion. 


. Any Indian who. shall ‘wilfully, by: ‘Wiaketng ’ false: daarees” eS inee, ‘another: aa 
‘person or by: any other, means. whatsoever; extort. or ‘attempt: to extort: any” 
amoneys, . goods,. property, or anything else . of, any value, shall _be: deemed’ 


guilty of extortion and upon . conviction : thereof shall be. sentenced, to. labor aoe 


for a. period not to exceed, thirty days... 


~_.SEo. 2. Disorderty: Conduct. 


Any Indian who ‘shall: engage. ‘in: fighting in: a: aablic ee disturb. or ae 


‘annoy. auy -public:.or: religious assembly, or appear - in. a ‘public. -or -private —- 
place: in an intoxicated:.and disorderly condition; or who-shall. engage in any. °° 
other fact of public: indecency or immorality, shall be. deemied guilty ‘Of .dis-. 
<4 ‘orderly. conduct and. upon. conviction thereof shall be sentenced to. labor; for | Be jot 
a period not to exceed thirty days. conan ? 


“Suc. 18. Reckless Driving.: ae 28 BGC eg Lo Ses | 
“Any. Indian. who shall dive or: operate: any: saromonile® wagon; or: vany- other a 


vehicle in a. manner dang erous. tothe public safety, shall be’ deemed: guilty 


eae ies reckless. driving, and upon conviction thereof. shall. be sentenced to labor. a 
fora period not. to exceed 15 days and may be ‘deprived of the right. to operate 


oe any automobile fora’ ‘period ‘not''to ‘exceed ’ ‘six: months. For the commission My 


eee of such’ offense. while under. the’ influence’ of: liquor, the offender: may be. ‘sen- he - - a aa 


us -tenced to labor for. a period n not to. exceed three months. ~ 


he a Sno. 14. “Malicious. Mischief. . = ae 7 Be, eieea, eames as 
“Any. Indian. who shall ‘maliciously disturb, injure, or. ‘destroy ‘any y livestock Uk ie eas 


. is , , or other domestic animalor other property, ‘shall be deemed. guilty of malicious’ . oe : 
a tmischief. and ‘upon conviction thereof, shall be: ‘sentenced to labor for’ a . period Ee a 


not: to” exceed six. months. BSN ees Se oe 


i 80. 5. Trespass. ee Ce ee oo ee 
“Any Indian who. shalt go ‘upon or pass” over. any. - cultivated or enclosed re 


oe lands, of another person and shall refuse to. go. immediately therefrom on the Te ee 


ge ingly allow: iivéstock to: ‘oceupy or. ‘graze ‘on ‘the. ‘ciltivated: or. enclosed’ nena oe 


al shall be: deemed guilty of an | offense, and upon conviction shall. be. “Punished oa 7 








oa Ae "DECISIONS OF. THE DEPARTMENT ‘OF tHE INTERIOR “Vol oe 


| by B fine not. to exceed $5, in. : addition to any : award 1 of dimages tor the ne Dene ae 


io = vot the. injured party. 


: ne Seo. 16. Injury. to Public Property. 


» Any. ‘Indian who: shall, without proper - aiithority, use ‘or. ‘injure any ; public 


se property of the. ‘tribe, shall be deemed guilty. of an: offense, and upon conyic-. oe ce 


ee tion, thereof: shall be sentenced to labor: for a a perleds not. to exceed thirty: ave ne 


oo (See VE. Maintaining aq Public Nuisance.. SNe ete EG Eg, ars ee a 
| - Any Indian. who shall act. in such. a. manner, or: » permit. bis ‘property: to. fall bay 


cand “ambb ‘such’ ‘condition as to injure or endanger the safety,. health, comfort, eee 
ees property. of his’ neighbors, ‘shall be deemed euilty: of an offense, and. upon convic- Pa 

se ~ thon: thereof shall be sentenced to. labor for a period not to exceed five. cea ae 

ee, “and may be: required to. remove such, nuisance when § so order ed by t the Court. ee os. 


 Szor is. Liquor Violations. oe ee 


ner “Any-: Indian who ‘shall. ‘possess, -gell, trade. transport,’ or * manufacture : ‘any nie 
i beer; ale, wine, whisky, or any. article: ‘whatsoever which. produces’ alcoholic * 


_ intoxication, shall be deemed guilty of an offense: and. upon: ‘conviction: thereof. cae 


“-ghall be: sentenced to. labor for a period not to exceed 60 days. 


_ Sno. 19: Oruelty. to Animas. | a et ae 
Any Indian who shall torture or: ieenelly ‘mistreat: any. ainirniil shall ‘be decined 
guilty of an. offense and: shall be Sentenced, te. labor for | a pened not. to exceed i 

- thirty days, . ue ; 


: _ SE, 20. Game Violations, 


ene Any Indian who shall: violate ‘any eo Shia ee or rogalation adopted by the ea 
—« @ribal Council for the protection or, conservation of the fish or game: of the — 
ee reservation, shall be deemed : guilty: of: an offense and: upon. conviction thereof. 
- ghall-be sentenced to labor for a périod not to.-exceed’ thirty days; and he 


| shall forfeit tothe’ Court: for. the use: of: any: Indian: institution. such. game as 
may. be found in’ his > Possession. vai] Poe ah Lge 


oo Sia. 21. Gambting. 


- Any Indian who shall ‘violate any aw ‘rule, or - regulation adopted) by the St : 
cs Tribal Council for the contr ol or regulation: of gambling” on “any ‘reservation, Sa 
cs shall: be. deemed: ‘guilty of an “offense..and. ‘upon’ conviction | thereof shall vane zi 


ee sentenced to, conte for: a Dey iod not to exceed thir ae days. 


: "SHO, 22, Adultery. 


Any ‘Indian’ who shall have sexual ‘intercourse. with another. person, either oo? 


ne pee gt such ‘persons | being. ‘married’ to a -third person, shall be deemed. guilty of cs a - 
Be cana adultery and upon. conviction. thereof, shalt he: > sentenced to. labor. for a Period Pa Re 


- oe “not to exceed thirty, days. Ace ee | 
re a Sx. 28, Micit. Cohabitation. i ee ee 


Any Indian who. shall. live or ‘cohabit ‘with. another ag nian. perl wits. not. {than _ 


oa oe there being married. ghall be deenied guilty. of illicit: cohabitation. and. ‘upon a ee 


es conviction thereof shall. be sentenced. to” labor for a ‘period 1 not to exceed thirty, ee 


ee 2 24, Prostitution. a .. ee oe eee ee oo 
Any Indian who. ‘shall ‘piactice ‘prostitution | or oho. ‘shall \snowingly. keep, oe. a 


ots 7: maintain, rent, or ‘lease, any house, room, tent, or other: Place. for. the purpose. x aa 
ea of prostitution. ‘shall be. deemed. guilty of an. offense: and. ‘upon. conviction snore ae 5 


see : _Shall.b be sentenced to labor for a ‘period not, to exceed, six. months. 











: (Sn 2 25, Giving Venereat Disease to Another, 





oe BB: DECISIONS. OF. THE DEPARTMENT OF THE INTERIOR TB ee ae 





Any: Indian. who shall infect another person. with: a venereal : disease. chan © et ae 


ae be deemed, guilty. of :an.-offense, and upon conviction. thereof shall be sentenced ae F 
_ | to, labor for a period not to,exceed three months. The Court of Indian Offenses 
oo shall have authority to: order -and compel the medical examination and, ‘treat. Se 
oF - ment of any person: charged. with violation of this section. | eee ee 
aes See 26. Failure to: ‘Support Dependent Persons. ee 
ee, Any Indian who. shall, because ‘of habitual’ ‘intemperance. or. - gambling” or es 
ee - for’ any : other: reason, refuse. or ‘neglect..to:. furnish. food; shelter, or care.’ “to cs. Ve oak 
on those: dependent ‘upon: him, including. any dependent : children. born ‘out’, OL ee ee 
. wedlock. shall. be deemed guilty of an offense. and upon conviction. thereof. shall) oes 
e. be. sentenced to. labor. for: a pe iod: not: to exceed: three montis. for: the benefit. 1" potas ct 
pe On, such dependents, : a | a - Poe ae eee be ee 
Sue. 2. ‘Failure to Send Children. to School. Sa ee er ee oe 
| Any. Indian who. ‘shail, without: good cause, neglect “¢ Or refuse” to. eon. his Ee 


. Sno. 28: ‘Contributing: to. the ee or a Minor. co 


20S gntaren: or any: children: under. his care,. to. school, shall be deemed guilty” Boda a 
an. offense..and upon. conviction thereof ‘shall be ‘Sentenced | to, labor for, rae ie 
7 period not. to. exceed! ten. days. : pa ee 


Any Indian who shall wilfully: contribute | to: the: aeunaienes, on any. minor Pik. # 


osha) ‘be deemed guilty: of an offense.and* upon conviction thereof: shall ‘be eee oe 
ba sentenced to: labor. for a 2 period ‘not to exceed six months, . a ee 
one Szo. 29. Bribery.’ ee a oe = Rte eee ge ee 2 
ee =e Any ‘Indian. wie shall’ give. or biter to give. any Toney; property. or. garvices: eee gk 
fale ‘or anything. else of value. to another. person with corrupt intent: to influence. | 
~~. another’ in, the: discharge. of his public duties, or conduct, and any Indian who. . 


~ shall accept, solicit,: or attempt to solicit any bribe, as above defined, ‘shall be. ai ae 


. Ske. 30. Perjury. ee ee fe an Ba? mend ! bap Py TS Kee Leg ats eae 
a “Any! Indian ‘Who: shall ‘wilfully and déliberately, in: ‘any judicial alproveding 0 
os ns any. Court’ of. Indian. Offenses, falsely. ‘swear or. interpret, or ‘shall make: a. ‘Se ee, 
Sn sworn, statement Or. affidavit knowing the same to be untrue, or’ shall. induce oe 
YOULL Ory -procure another. per son so to'do, shall be deemed ‘guilty. of perjury. and upon’ eee 
ace _ fonction: thereof Shall. be. sentenced to labor. for a period not. to exceed, Bie: ae 
_ Seo. 31. False Gea Ss os nae | ee eee 
2 Any Indian who" shall wilfully: and Khiowinely: make, or “cause to. be: mind SS 8 
it ‘the unlawful. arrest, detention, or imprisonment of. another person, shall be 3. °° 9°: ° 
: deemed‘ guilty. of an offense, and upon’ conviction thereof | shall ‘be sentenced: re 
“sto labor for a ‘period not to. exceed six months. I eit oo od ae ee 


SEO, 3D. Resisting Laavful Arrest, 


Any’ Indian who. shall wilfully and. knowin gly, ‘by: force or "violence: ‘resist.’ or ee i : 
| assist’ ‘another person to’ resist a lawful arrest: shall be-deemed: guilty of’ aM ee 

“offense: and’ “upon conviction’ thereof’ shall ‘be: ‘sentenced: to. labor. ‘tor a. period: eee 
= not: ‘to’ exceed 1 thatty. ules oe aa ee: Sy Gast oo ee ee 








7 ~~ deemed. guilty of an offense and upon: conviction thereof. shall be sentenced tO ee a 
"labor for a period. not to exceed six months ; ae any tribal: office: held by such: oe ee 
aes person, shall be. forfeited. vod - ws Ae ae oe : 
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| ape Swe. 38: “Refusing et “aid “Officer, 


* Any) Indian who. shall. neglect ™ or: refuse, en edited” ‘upon’ bea any “Indian . 


' © Boliée: Or. other ‘police officer’. of: ‘the: United ‘States. Indian” Service,: to assist in coe 
the arrest of any per son’ charged with. or convicted: of any offense or in. secur- =). 


os htig: such: offender when: apprehended, ’ ‘or in. conveying: such’ ‘offender’ to’ ‘the 2 Bee 
hearest. place of, confinement, shall be: deeied’ guilty. of ‘an offense, and: upon. - 


tie conviction,. ‘shail be sentenced to Jabor, tor a. “period. not to. exceed 1 ten days. os 


2 ‘Sno, 34..Hscape. ase ae ee ae ee | 
Any’ Indian, who, Betis in lawtal: | eustbay;: for “any offense, 5 shall escape oF 


s . duties. 


ae . éxisting: regulations. | 


attempt! to escape or: who ‘shall: permit or. ‘assist: ‘or. attempt. ‘to permit or assist: ae 
another ‘berson: to” escape from: lawful: custody © ‘shall. be. deemed ‘guilty. of an 4 See ie: 


ae offense, ‘and “upon” conviction. ‘thereof Shall ‘be sentenced to . labor for: a a period ce 
: ~ not. to exceed six months. ue wee Cena ee ea, 
cS Sno. BB. Disobedience to Lewfut Orders of Courts: | 
Any Indian who shall wiltully. disobey any: order, "subpoena, ‘wartant, Or ae 


cancer thepest, shall be ‘deemed: guilty of an aiferiae: and. upon’ conviction thereat oe 
shall be fined in an amount not exceeding cue or: sentenced ‘to: labor for. a 
period not to exceed three months. . ag wd . 


Suc. BG. Violation: of an Approved Tribal Ordinance. 
“Any: Indian “who violates an’ ordinance designed to: preserve the’ peace: and i 


“9 welfare of the tribe, which was promulgated by: the: Tribal - Council ‘and: ap- - : 
 -proved by the’ Secretary of the Interior, ‘shall be deemed guilty of .an offense . 


| and. upon conviction thereof. shall _ sentenced as provided in the ordinance. 
| OBAPTER 6 
Tam INDIAN Portes ye ie 


; Sno, 1. -Superintendions an ype ee : re 
» -t The ‘Superintendent of each Indian resérvation shally be: recognized ‘as com- 
| meatier of the Indian Police force and will be held: responsible for the general ~ 


efficiency. and conduct of: the members thereof. . ‘Tt shall be the duty ‘of the. -- 0. 


Superintendent, or his duly qualified representative, to: ‘keep himself informed - 
‘as. to the efficiency. ‘of. the. Indian Police in the discharge ‘of: their duties, to 
; subject them’ to a regular inspection, to inform them’ as’ to’ their: duties; and keep... 


“a strict accounting of the equipment issued them in connection with their official «| . 
It shall be the duty of the. Superintendent to detail’ such Indian police. 
“) .* Maen as May be necessary: to carry out the orders. of. the Court of Indian Offenses. eer 

“and to preserve order during the court ‘sessions. 
neg investigate all repor ts: and charges of. misconduct on: the part of. Indian. ‘policemen - ee 

ae Be: shall exercise such’ proper disciplinary: measures: as. may: be consistent with.” ae 
No Superintendent of any Indian reservation. shall assign. 


a or. detail any meniber of the Indian: Police force for. duty as: janitor. or chauffeur. “a 


: oe : or for: any. duty. not. connected: with the: administration of Jaw’ and order. a are cs 


Ze “So. 2. Police. Commissioners.’ i a | | 
- te ey “The. Superintendent. of: any Indian reservation. 1 may, with, ‘the ‘approval. of ee 
the = Commissioner : of | Indian ‘Affairs, designate. as. ‘Police. Commissioner. any uae 


qualified person. Wherever any special or deputy special officer is regularly. 


- "employed. in any ‘Indian. jurisdiction, he shall. be Police. Commissioner for that 


oa jurisdiction. - 


‘The. Superintendent shall 


foes ‘Such Police’ Commissioner. shall obey the orders of the Superin- be gone 
- tendent of the reservation where aployed and shall see that the orders ¢ of the ee 
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cag of Tndtay. Offenses dre:  cepeny « ‘earried: out. “The: Police: ais pee 
. “shall be: responsible, to. the, Superintendent: for. the. conduct and efficiency of = 
eo oad the. Indian Police. under. his. direction and shall. give such instruction. and advice. oe a : 
2 ‘to them.as. may be ‘necessary. . The Police. Commissioner ‘shall, also. ‘report: tos 
a the: Superintendent: all. violations . of, law. or " Fegulation and any misconduct of ee i ee 


_o any. member of, the. Indian Police, a ee 


ie © So. 3... Police Training. Pao sie ve ne ieee Sey 
“It shall be the. duty of the superintendent to. maintain from: Hae ree ‘tinie. eas 


Pee ‘circumstances. require. ‘and permit. ‘classes: of: instruction for. the Indian ‘police: - ee Se 
_. men. Such classes shall familiarize the policemen with the manner of making" > 

_... Searches and arrests, the proper and humane handling of prisoners, the keeping 
-. - of records of offenses and: police activities, “and with’ court . orders and Abeal a ae 


~ forms. and the duties. of: the police in relation’ thereto, ‘and: other subjects. of a . a a 
_- importance. for efficient: police. duty.” It ‘shall further. be: ithe purpose | gf the 38 


_ ». Classes to consider methods of preventing crime and of securing z enoberation: with ae 


» Indian: communities in establishing ‘t better. social yelations. 


7 fee 4. ‘Indian Policémen.: 


Phe Superintendent of any. tihatan: yeservation may,. with ane ‘approval of the a 
Commissioner of Indian | ‘Affairs, . employ and. appoint Indians as: Indian Police Z 
whose: ‘qualifications’ shall be.as follows: — - : ee ee 
(ay vA candidate | must. be in sound’ physical condition. and of sufficient. size 
and strength to perform the. duties required. ~ : ee 
; “(b). He must be possessed. of. courage, self-reliance,. nteltigence, and” a high 7 
sense of loyalty and duty.» : 
(c) He must never have been convicted of a felony, 1 nor hae beer convicted e 
of any misdemeanor for a period of one year prior. to appointment, . 
The’ duties of an Indian Policeman ‘shall. be: ee eae oe ae 
(a) To obey promptly ‘all orders of the Police. Commissioner « or the Court of ” 
Indian Offenses when assigned to that duty. 
(b). To“lend assistance: to brother officers. : tephas at Seats is i 
~~ (e): To report and investigate all violations of ally. law or. regulation: coming, 
~ to-his notice or reported for attention. . | a 
(dd): To arrest. all persons observed violating the laws. and ‘regulations for 
which he: is held responsible. _ ; 
= (e). To inform himself as to the” laws: and regulations applicable to” ‘the 
“jurisdiction where employed: and:as to the laws of-arrest:- , 
-(f): To. prevent violations. of the Jaw and regulations. — featy a ie at 
(gy To report to. his. superior officers ma accidents, births, deaths, or r other . 
4 events or impending events of importance. . ne | 


2 hh). To abstain fromthe. use’ of intoxicants. or. narcotics ‘and: to petra’ fiom. : i 


ee i engaging in any: act which would. reflect’ discredit upon: the. police. ‘department, : ee oy ee 


(iy To: refrain from: the. use. of. ‘profane, ‘insolent, or. ‘vulgar’ language, 


a Gd). To. use no ‘Unnecessary. force or. ‘violence - in carne. an: arrest, search, bs on 
a seizure. a a : i OU 
(k) To keep all equipment farnishea by. the ‘Government i in » reasonable. sopair i ae 
ee and order, 2. Mute ee Caer. 
(1) To ‘report the loss of any and. all property. issued 1 by the Government i in ae ie 


E “connection with. official duties. 


oe 7 . SEC. Be Dismissal. 


The’ Superintendent of: any ‘indian “reservation. ‘may. . re emove . ‘any. - Indian ae ee 


ee _ Policeman: for ‘any. “noncompliance. with the duties and Tequitenients as: “Set ee 


os » out in. Sec. 4 of ‘these e‘regulations:o or for neglect of f duty. 

















rete 
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. - Se0. 6 Revue: of Hiquipment.. | ae — — as — : oe SS ee Le oe oe i 2 - 


i or 


a Witnessed: : 


) ~ Upon. ‘the | resignation, death, or: ‘discharge ‘ot: any ‘Gientber: “of ‘the ‘Indian’ aos 
ee Police, all articles. or property issued: him in connection. with his | official duties: pee 
: , maust I be returned t to the Superintendent « or r his oe a Pe es a 


CHAPTER: e 
“Luear Foms. a : ei ae : 
“FORM No. 1 ou 
“CRIMINAL COMPLAINT. 





Sa ta ie Seer ei ees tea ey 


Me Pai eae J URISDICTION. . a oe ne Se ee es | 
a oe ‘Starnes. INDIAN ‘Sunvicr: * Se a er ae on as ea , Defendant. oo. ie 


‘The above-named defendant is 3 charged ‘by. this’ complaint with’ the: offense: ‘of. ae 
es in violation of Sec. ...-.-, Code..of Indian Tribal Of- -_ 
. fenses, to, wit: the said defendant did on or about the __._ day.of. pede Ee eres oe 

ee penny 19_--- in ‘the Bactrim jurisdiction, a dee a 

~ contrary to ‘the oe ‘made and ‘provided and against ‘the peace and 
dignity of the ee ROS ee o 2 


a i ine ae Re ct tr ek at ee eee oe ee at mt 


Judge of the Court of indian Offenses 
or Employee of the Indian Service.: 


ee ek pe ee en OS Ay ah GY 


e Personal History: of Defendant: 


(Lo be filled out by Clerk of Court). we * a a 


cee : ; Married or. ‘Single: seevaiie ners Sex Occupation: ee 7 
pe Noy of Dependents. eet Age Bie esate nO lieve auc nome ee oS 
7 "Condition of Health ee Address: $8 onan nent he ese 


a . Previous Arrests and Convictions eee 6 - .; aa a 








“aie Counr oF INDIAN Oprenses | 
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"NOTICE: OF: FACTION as 





coe ne Men eae ere Defendant: eee en ee ee ee ee 
_ You are hereby ‘notified that. the. attached complaint ‘has: nee filed against © 


k “you and are. herewith. ‘ordered to. appear. in. ‘Court to. answer to such complaint : 


:. < i‘ | on: the - Rai day of Lat oa ar ee _ - RPP i hs ae : pea a : 4 . Ree 


ea ee cree ree et ee re ee ne ve re Se ee ce Se ce es py Anes ee sy 


Pa ude of the Court of Indian Offenses a 


(ieee nr i urisdiction Sie me 4 


4 o have this day served | the above order mpon, the above-t named defendant. 


in oe se sles ce aise ta fk ty ns te oping oe SD SD OO pee ey a ee OD 


‘ ae FORM No, 2 
sl te, ‘avi. COMPLAINT 

- Court or Inpran Orrmnses | Poet Op “Complainant ie 

i neem erie Sone J URISDICTION. ee oe | ae - “f 

os — Srares Invran “‘SERVICH tate 
The above-named: complainant, complaining of the ‘defendant, declares: 

“ - | By: reason. of the foregoing. facts, ‘the complainant demands that the defendant | 
shall: be adjudged | to make just 3 redress. a a : sees 


ys ue omplainant 


= =. ee 


ee ee ee A oe oe ce ee ee ee ee ee 


a Faaze of. the Goart Of :Yndiaa Offenses. 
Or : nlor of the Indian eryiCe: ee 


. Dated : ees eee: 
-20683—36-—vor, 55——27 


ie VATS. | DECISIONS: OF THE DEPARTMENT. OF: ‘THE INTERIOR _ Tvok. oe 


FORM | No. Boe 
“SUBPOENA is e | 


<. Coume ¢ OF. Tara ‘OFEwNsns- ee [ee 
ee phos eo ee SoRtsprIoTIoN a a ee, | a ae a 
' _ Unammp STATES INDIAN. Sunvrom: ; heed Defendant ee 


Spee 


You are nora ‘commanded, to appear. pefore ‘the. above: entitled "cout: ae fo : 


. Oo nee nice --n2 OR, the: _.-- day’ of ee ee sae pe cay A ce 
2 ‘clock ~--- M., to Solve Bsic 26g ee a ae ‘aboye-entitled: * 


ee 


Seon Be case.. Failure to. obey - this ‘sabpoena, without Bue cause, “makes you. liable a 
ae prosecution. era ae Ye ahs ee ae? hee eo < 


ee eee a a ee ey ey nl . 


Judge of the Court of indian Offenses = * 


: piece tare Jurisdiction : 
| Glerieof the Court of Indian Offenses ee 
. re ae eke J urisdietion 
- FORM NO. a i. 
WARRANT To APPREHEND | | 
Court or INDIAN. OrrEnszs’ : , 7 [ot eet 7 
Bg ee Toxrsprerr0N}, We oh alt SR ES em 
a UNITED Sraqes | INDIAN ‘Swavien 7 Se ee ee Defendant 


ie. To ¢ any ) Indian Pouce’ or Police Officer of the United States Indian Serdice: a 

 "‘Whereas:-a. complaint: having been ‘filed. in the above-entitled court charging s 
ng that the offense 1) pee ane er sene EE AN ese EST | 1 violation | of See. - Ree , Code of 
— Indian. ‘Tribal | Offenses, has. been. comnuitteed - and. accusing. the above-named : 


in "defendant thereof, you are commanded. to. apprehend ‘and..bring the. said 


2 defendant’ before” a judge of this Court. Le ‘show cause . why he. should not re A 
7 Pen held for trial. ? , Meo. ae Ao 


o a “Received: the: within warrant on. he: bot day of. ota and: 
zs executed the same on the ---- day of . es ae cone ies 19---.,, by arresting. ‘the | 


- within-named defendant at. ae eens Seen and now. have: him’ before 


Tae ee ey ee ee re fe ee ee te ey Set Se Sh ee a ey 


SBR "DECISIONS OF THE DEPARTMENT. oF THE: INTERIOR — A19 ee 


FORM CO: ‘BE: 


"SEARCH WARRA NT 


3 -Covrr’ OF Tpraw Orrensns 


ae eens ae “Juxrsprerion Bette ee lee ee i Si 
a _ UNITED STATES INDIAN Service re ae Ca ec ee ey 


To any Tadion Police. ‘or. ‘Police Opteer ce the. United States’ ‘Indian Service: ee 
ven sae: et complaint. having. been Med. before 1 me ge Sacereeeeseceeteaes charging ok ae 
: at certain property, to. wit: 7 : gaat Pe age 


RR A ee ie ee enn ee ene a edn rcs, os Se Wiad Sessa Gea east Ss en i ia te ee ee 


a os to wit: 


hae pe Ac ee Junisprerzon ag ee 
et Crm: Srarss. ‘Inpran ‘SERVICE 


Bae ae aaa eee de ae ee ag ie ee gn ene ee ge ——+ en ———— = nme cam ane Se ee 


ah in ‘violation of See. ai Code of Indian Tribal. Offenses. 


pas ane You ‘are therefore commanded to. make immediate search of the person, or Or. a. os 
eee - premises described above for’ the: following deseribed | property, to wit: 


PHO eee nem ee eT re ne ee at Se cc ata ag geen ee eg ee re ee 


ee 7 and if the same be found or “any part thereof, to arrest, the. oo 


ae : why he should not be held for trial. ah INES i SEE cB Ora Gar oe Ane he 


(en sn eH ee 


_ Tuage of the Court of Indian Offenses ee 


ara oe) Jurisdiction | ee a 


RETURN 


. Received the: within: warrant on the | at ue, day - Bee ea 2, and 


“executed the | same on. the - aoe - day. of pach nse 162 


ek Se eh a cee Ee ee ey es EE gee ee a 


“Dated this pe _ aay ¢ of penoneees ae ‘ . on 


- Coun | oF pia’ Obtnwans:: 





oat 


Be. it. remembered, that ‘the “undersigned, dondsmen ‘upon ‘their word of of 


~- honor - promise and: agree: Soren a 

- “Phat if! the above named defendant. fails to appear pe onal before: ‘the 5, % 

ae "above: entitled. court, on the’. ee ‘day of reece sees . =e 19.5’ _ there to answer: cp ee 
ee. a complaing, duly: filed | against him, and at such. other. time or times as he “eet -_ 


_, Defendant: Ae rs | 


420 "DECISIONS OF THE: DEPARTMENT. OF THE INTERIOR. “TvoR. 


Cane may be’ ordered by me ‘Gout until: final disposition of. the case, “the: undetstened 


: Db bondsmen will serve as days in jail without, trial. or Dey a fine: at SS  % 


(Signed) Reaurvceuee ea os 


_ Signed 8 and 1 agreed to before me this aon ay of fone : oe 


a i a es Sor gl a a Sy a es em hg is 


‘Fades of. the ourk of Indian, 2 Offenses ean. oe 


te pee ERED ‘Jurisdiction. & et 


FORM ‘NO. , | 
TEMPORARY COMMITMENT. 
7 Counr or InpraN OprENsEs: = ae " a ei Sie 


ee err nee 


To the Keeper of the Tail of the gen Turiediotion: 
Whereas the: above-named defendant-has been lawfully arrested and is now | 

_: before the Court ;. ‘and whereas good. cause..has been ‘shown. why..he. should. be 
‘detained until: the. final -hearing.-and. decision: of his: Case, you. are hereby: com- 
manded to. receive the ‘above-named defendant. :in custody. and hold him: until © 

the next session or further order. of the court. 


pe ee en —— om 2 ar) Game EE aint, : 


. Judge of the Court of Indian Offenses 


A rae ee rare ae Jurisdiction 


4 BORM-NO, 6.5 fe ee 
FINAL COMMITMENT 20°, 202 2600 eg eB eg 
: Count om INDIAN Omenses ee yi ee ee ae 


. JURISDICTION. Cre 4a on eee 


. ee er ee ee ee 


ee 7 ee the Keeper of the Foil of the Seetae rns Srteviottins o ign Pas 
.. The above-named: defendant: having. this day been found guilty of. violation TR 
: of Sec. -u.-, Code of Indian ‘Tribal ; Offenses, by committing the offense OE 


cores ety ‘Thave. adjudged: that. he serve ieapeteeeee metres ans ee 22 
jail, You: are ‘therefore: commanded. to receive him: in eustody, for the ‘period ae 


ec. Stated unless s otherwise ordered by the court. . 


(Tmt eee ee eer en, 


3 oe ot ee Ee = ogee Ph ne a : : a ee "Fudge of the Court of Indian Offenses. 


ee Ebon eine eae J utisdietion, 


- "Coumr-e or NOt + Oren ain 


tae Dire STATES INDIAN: ‘Smevrce 


oe FORM No. 9 
_yupGMent ORDER . 


eee ee TorrsprerroN a 





The abéve-antitled case having been heard before. this court, , Sudement is 5 this : 


(aay ra rendered to the. efdllowlne:« effect: Pe GT Aer are peo 


mee eee 


AT Tudge-o of the Cour t of india Offenses. 


oat ee J uurisdiction. ee 


[SATISFACTION OF JUDGMENT 
ea Satisfaction of the above judgment | is: hereby acknowledged. 


ee ne eee 


“Gletic of the Goart: 


ae Bs | 7 "PROBATION 1 PLEDGE " - ee) ee ae 


| Name of Barty, Policeman, or Faller. Tee 


Court: oF INDIAN Orrunses - oo o Cogan ReD Te CLT ee a 


RE AAT Resear EL Gunnin: atte Po ee Ee SIBE 


= Unrrep ‘Srates INDIAN, ‘SERVICE a ee eee oe Defendant ; 


ST}: the. undersigned, ‘having ‘been: sentenced by the. above court. on: ‘this. day, ie : 


no the ait day of 22.2128, "19--, ‘for’ violation’..of; Sée/v.i-.-5; Code. OB en 


ndian ‘Tribal. Offenses, for committing. the offense - of. ae Nn oe Oar ae 


- and. not. having. been: previously sentenced. by. this - court. for- any offense, ae 


= upon. the. suspension of: this. sentence, not to. violate. any: Taw’ or, regulation of. the ae 
bribe, or of the United States, or otherwise wilfully. engage in any misconduct | 


ea ie , Suing the term of this. ; probation, . which shall expire on ae aay. of . oe os 


“Agreed, 


ce sepia. Se! a Prigoner 
= ORDER OF THE COURT: o 


‘The abovenamed | prisoner. having: signed: he. foregoing agreement is s hereby. Scan See 


"allowed b his freedom under the terms set forth. 


ay a ne ae ee ee ee ge es 


2 ey wiige 0 of the Court of Indian Offenses, 


7 caer te | a utisdiction. 





—- 422 - DECISIONS: oF THE ‘DEPARTMENT’ oF. THE INTERIOR” aa eee 


FORM NO. ii, 7 
"PAROLE AGREEMENT Re. 


ay Courr - oF Ivpran: Orrenisas:: a ite Lanes 
. pect JURISDIORION Pe ee Oe es i ee re ee ae 


JNITED - ‘STATES INDIAN. SERVICE | eae ome cee) Defendant ce 


Ly the. undersigned, “having. served: one halt. the: ‘sentence: imposed. ‘upon: me. by” a | 


re o the. above court on the --2.-. day of eran sieeeer 19...+,; for.violation. of — 
Pe BOG 2 aeaney Code of Indian Tribal Offenses, for committing the offense of  - 
Gpecad eee apres, Upon release, not to: violate any law or: ‘regulation - 


Mw ee re ee ee 


-— “ORDER OF THE COURT: 


: eds of the. ‘tribe, or of the United States, or ‘otherwise wilfully. engage in any mis- ee: 
ns conduct. during. the 1 term. of, this parole; which shall rs: on’ the - ae - day of Pees 


“Agreed, 


i ER 2 
_ To the ‘Keeper of the: Jail of igi Gained Jurisdiction: | 

The: above- named prisoner having signed the foregoing agreement, you are : 
| hereby: ordered. to release him from. custody, forthwith. | 


me ere ee ee ee ee fe oe 


“: Judge ul the =e Court oft Indian Offenses 


a eee Jurisdiction | 


‘FORM NO. 12. -— 
RELEASE — 


. Court or INDIAN Segvich a <--=—~= ny 


fi, abana a tered are _ JURISDICTION) OF ei ge Bes x tk 
7 UNIrEp SratEs- INDIAN SERVICE _ ea Defendant 

To the Keeper of the Jait of: Hie? raise CA are Jurisdiction: | oe 

. The above-named defendant having: pees guilty’ violation of Sec. aces 


een convicted. o 
- Code of" Indian Tribal Offenses, and “sentenced (Ow nnn | 


Se a a ee ee er Sr et em ere eae 


: and/or seen G ee ies Cine oe an ee | Bae 


Fe a a i am se a ok eee or a es gas me mA a ee ee a ee 


ee ee ee ee a ee me at os re an ee ee ee eee 


s ud: we ‘of the Cc fourt of. Indian Offenses. a 


- Se os Tarisdiction. 


a ae Co; omméssioner. 


3 | Amore: he soe 
| » Haroup L. Toma,” eas oo. a | 
 Beorehary of. the Interior. ae 


Jo OHN ; Coun, dee 


ae DECISIONS: or THE: DEPARTMENT. oF. THE: INTERIOR eee See 


"RECOGNITION OF ATTORNEYS. AND ) AGENTS TO PRACTICE BEFORE 
DISTRICT ‘LAND ‘OFFICERS: AND’ THE. ‘DEPARTMENT OF ‘THE 


INTERIOR - 
| Reabiarions 


-(Oireular No, ag74y 


| Durarminy OF: THE , Inrertor, - 


- Generan Lanp Cheri ! 


| Washington, D: eC, November 9; 88. 


ae Recrsrns, Untrep Srares Lanp Orrrees: 


Rule of Practice 87 provides: | aes age a e ee oe fe | i pee a 2 eS . 


Every attorney, , before’ practicing before the Department: of. tie Interior ana: ; 


. The laws and: oe governing ie. recognition of anette, . 


: _-attorneys;. and. others representing ‘claimants before’ the Department 


of the Interior and. the bureaus thereof, approved. September: 27, 
- 1917, are “printed. in: Circular. 1-367 and reported in 46 L.. D..206..- 
_. The regulations: governing ° ‘the: recognition of. agents and: attorneys : 
~ -béfore the district. land offices’as. approved: April 20, 1907, are. re- 
ported in 35.L..D. 584, and d. paragraph 8 thereof, as amended fae : 


16, 1923, ‘provides = 


‘Every. attorney Tinee either at the time ‘of entering his ° ‘appear ance “for. a 


claimant or. contestant: or within. 10 days: thereafter, ‘file written authority: for. 
. such. ‘appearance, : signed: by said claimant or contestant, and. setting forth: his 7 
or: ‘her present post- office address, Upon a failure to. file such written authority; 
“it is the duty of, the. ‘Register and Receiver to. no longer recognize him. as. 


agent: in the ease. 


By ‘Deparimelit. Order No. 615 ied iinder’  aithoree ‘conferred | 


by section 5 of the Act. of July 4, 1884. (23. Stat. 101); promulgated | 


March 24, 1933 (64. I. D: 194), cad regulations of - September 27, 


ae 1917, governing the recognition of attorneys, agents, and others. to - - | 
= practice before. ‘the. Department . of: ‘the. Interior ae its” bureaus, aa 
ee Dad amended by the addition of. paragraph. Sa as: follows: _ 


ie ‘its bureaus, must comply with the requirements:of the regulations prescribed = 7 
: by. the » Secretary of. the. Interior pursuant to Section. 5 of. the. Act: Of - — 4, 
- eee (23 Stat. AOL). ks Late . ee a 


oe 8a, ‘No. ‘person who’ thas ‘een employed or: has: held any: ‘office. ‘or ie ae pegs . 
a aust or profit, in the. Department of the Interior shall be permitted. to practice, Yo ee 


Mae oe ‘the ‘purpose of making any ‘personal. appearance in. any. such | case, claim, | 


| appear, or act as, an. attorney » Or. agent in any case,: claim, contest, Or. other a oe 
se i - proceeding’ before: ‘the. ‘Department: ‘or. before any: bureau, board, division, or : mt 
other agency thereof, until two years. shall have elapsed after’ the-separation = 
eee of. the: said: person: from: the: said + ‘service ; and no oom ‘or. agent. hae ee 


; - contest, or other ‘propeedineg,. before the e expitatton. of the said ‘two-year perio a. ee 





ee ee "DECISIONS ‘OF THE, ‘DEPARTMENT oF THE INTERIOR. "Vol ee 


This ‘ovditn § is: , regarded’ a as. 5 applivable’ aise. with, respect to > applica : : z 


aa _ tions to practice before the district land. offices. ttt 
wees” These laws and regulations are called. to your attention: ‘pecatise a 
2 Shs Tas. “of the. i increasing number of cases coming to this office: in which it 3 is - 


» found that. appeals, pleadings, briefs, motions, or other papers or 
7? a = communications are submitted 1 in behalf of claimants to public lands oe 
by agents or attorneys who have not, been. admitted to practice before. 
cael the Departnient or any of the bureaus thereof, or r before the. district ee 


ae and office In-some instances, | eee es 
_ You are - instructed not. to recognize as. an. cord or . agent. any oe 
tes fh "person. who. enters his" appearance. for a “claimant or. ‘contestant In. 


~ any case pending before you, unless: you. find that. such attorney or. tae 


agent -has been. admitted to. practice before. your: office, or ‘before | 


: the. ‘Department and its bureaus, which carries: with it ue right to Ae 


ee Lect before district land. éffives? : 2 
- Reports from the Special ee in eae niust be: ébtainad by. 
- you on all applications for admission to. practice before the district 
land’ office and reports made to this office on Form 4-285. ee | 
‘Cireular 947). | fe 
In case of an appeal. to this office from: ee in Rine district land | 
office, where your records fail to show the attorney or agent has been ~ 
admitted. to practice before the Department or its bureaus, you will 
decline to forward the appeal unless the attorney. or agent can 
* produce a certificate showing he has been SO admitted, except as. 


-- hereinafter provided. - 


You will allow: siah attorney or agent 15 days Fear receipt of 
notice-within which to file an application for admission: to- practice 


before the Department and its bureaus, in. which case he may exercise oe 
~ the rights and privileges of an admitted attorney while his applica- 
tion is pending, in accordance with Rule 2 of the “Laws and Regula-_ | 


tions’ Governing the Recognition of. Agents; Attorneys, and Other ~ 
Persons to Represent. Claimants before. the Department. of. the. a 
‘Interior and the Bureaus Thereof.’ 7 (46° L. D. 206.) With such . 
“notice you. will'send all necessary. instructions for. making. applica- 


ee tion. for admission to practice before the Interior Department. and — : 


its bureaus, including Circular 1-867 ‘and Form. 1-281, containing ae 
form of oath required of. applicants. for admission: to: practice. - . 
If the attorney or agent does not file. an application for. admission . ee 
within the time allowed, you. will notify the applicant or entryman | 


ag a thereof and allow him. 30. days from notice ;within which to. either | : ei 
file ‘a. personal. appeal. or, one through an attorney or agent, properly oe 
admitted to practice before the Department. If no- action ‘is taken, . , 


oe “you will forward the pape) in n the case Ly this office for final action. 


| et = DECISIONS: OF THE; DEPARTMENT. ‘OF THE INTERIOR . 425 ee 


aoe “in Gases hore: an. appeal: ihe Bean: one: an ane ae oe co 
Te gdaitied to practice. and.also, by the. claimant, you. will notify the 


attorney. ¢ as. above. indicated. and that if he takes no action within : . : a - 
the time’ allowed, the. appeal, because it is. signed. by, the. claimant, oe 
ae will. be transmitted. to the General. Land Office. for. such. action as’. 


> may be deemed proper. In such cases only’ the: claimant: will. be it. 


entitled 1 to. notice of action, \ taken. by this ome or the Lig segue om: : o 
on ae appeal. eee _ eae 


or) w. Jena. 


e Ty. A. " Wavrns, oe ae 
| ie Assistant # Secretary. 





Decided December 6, 1985 


¢ omméssioner. aa eo 


7 TsoLATED Practs: or » PUBLIC Lanp—OnpER: FOR Saum—AUrTHOMITY or Seonerany— ne oa 


) WITHpRaWwal— ‘VALID. EXISTING Rucurs.’ 0 


An isolated tract. application upon’ which. no era duthoriding sale tad meek : 


é. a issued did not except the land applied. for from the withdrawal made, ie by a aoe : 


“the > Executive order of Tey 5, 108, 


| ay hae of March. 4, “1985, ‘the Coe e ane ‘General: a 


a Land Office rejected the isolated. tract application of Edward Haglin, bas mo 


filed August 29, 1934, for the SW14 NEY, Sec. 24, T. 12 N., R. 30 W., 
te 5th P.M., ‘Arkarisas,: on the ground that, as such: an. application did. = 


snot: segregate the Tana. involved until an order authorizing a sale had _ ‘ . es 


a “been: issued and. noted on the. records, and‘as no such authorization = a 
wer hed, been issued, the Executive order of withdrawal dated. Febr mary. sds ogee 
4 5, 1935, had attached to said land. re. Paes a et eee 


~The applicant filed an. informal a 


~ Section 14 of the act of June 28, 1934. (48 Stat: 1269, 1974), ainerided a. aes 


an Section. 2455. of: the Revised’ Statutes, and. as this application was . : a 


filed. in. August, 1934,: it must- be considered ‘as. having: been. filed. a ee 
. under the.new act. “The: grounds. of rejection stated by. the Commis- 


a sioner are. probably not entirely correct: In amended ‘Circular No. 


| oe 684, approved November 28, 1934 ie I. D. we 8)> the Departmetit has aes tr 
a, prescribed : . te 


The’ filing’ of an application undér: the section’ in 1 conformity. with these. . ‘ 


en <leuiens” will: segregate the Jands: applied. for: ‘from. ‘other: disposition under: the | es 


+ publie Jand laws, subject to. any. prior valid eine which had attached: under 


oh any pending entry or location. . 


Tt is provided i in said saended Sectiin:s 9455 that Kit. shail be re | : 


= | fort the e Gecretary of the Interior to order i into market and sell. at poh. a ee 


aie alien suction” ae ~ any: jsblated: Or disconnedted: ‘tract | oe 
20. which, in his: odements it would be proper to expose: for: sale” he 
oo 7 thus. rests in. the discretion of the Secretary whether. isolated tracts . 
<areto be ‘offered: for-sale. In the present case there had been no. 
~ determination: that the land should be offered for sale at. the time that. 


. 426. — “DECISIONS: or THE DEPARTMENT or THE: INTERIOR mace i 


oe the: ‘withdrawal’ ‘by the Executive order. of February 5, 1935, was). 


_ decision. 


made. That withdrawal excepted valid existing rights, but this appli- i. 
_ .* “gant-had no right to the land. He had merely requested that the. tract... 
fs be ordered sold. . It would have been possible for some other bidder to oe 

| “purchase the land. The applicant had no exclusive claim theretoand 


, - the Department had not set aside or reserved the same sO that i it could - 
. hes held to be excepted from the withdrawal. eek ee 
For the reasons stated, the decision appealed from i is” on 


A Afirmed. ie 
"ESTATE OF YELLOW HATR, UNALLOTTED NAVAJO | 


Opinion; December Ti 1985 


| Inpray PERSONAL stare ~DrsrervrioN—TemaL Custou—Srara Laws AND Se 


DEPARTMENTAL REGULATIONS. 


The personal estate. of a deceased member of ihe Navajo ‘Tribe ahoula er ee 
‘distributed according to tribal custom, regardless of any law of the. ere 


ss “ of: domicile | or. any regulation of the’ Department inconsistent, therewith. 


Inpran | Bsrares—Inpran "INEERETANCB | ‘Laws AND: - Customs—xrenr (OF — . = 


RECOGNITION. 


with respect ta all property other: than allotments: of jana: made andes the . c : = 
General “Allotment Act, the inheritance laws ‘and: customs. of Indian. tribes, aes 


- ~ except’ where otherwise | provided: by. Congress, are of supreme” authority, 


“s “and this is: clearly recognized .by the Supreme Court. (citing Jones. 8. Vo 


_ Meehan, 175 U. 8. 1, and other cases). 


i “Navaso’ INDIANS—-PERSONAL. Wsrars—DaPARTMENTAL. owes or Dem Se 


- TTANCE Or ‘PERSONAL PROPERTY or NAvaso INDIANS... 


; No necessity. appears on grounds. of law or public policy for regulation of ‘the 2 = be 
- ~ inheritance. of personal property of Navajo Indians, and. the Department's ah 


a regulations. adopted May’ 31, 1985) (55 I. D. 268), rélating tothe determi- 


nation of heirs. and approval of wills, specifically: restrict. departmental . 3,7 
... supervision. ‘over the: inheritance of personal property. of Indians. to Teser-__ i 
ee AE vations. -which, have -been allotted;. also, the law and. order | regulations © par: 
~~ adepted November 27, 1935, provide. that Indian judges shall, | apply tribal al 


“ “custom in the distribution of personal property. 


= Marcon, Solicitor: TET a Ae: Se eee ee 
‘The attached probate papers relating s the eataite oe Yellow Hair | 


an unallotted Navajo Indian, are referred to you [Assistant. Secre- oo 


7 tary: of the Interior] for special consideration in view of the im- | 


oy portance’. of: the issues of daw and. po raised. byes the ne proposed 


i. : UBT "DECISIONS or THE, DEPARTMENT: OF THE, INTERIOR AE: a - . eo 


The: fads’ are: briefly An. unallotted: Navajo Fadia died lea tig ee 


2 sataonat property, to the value of $1,919 in addition to” agency ace OS bs 
_, counts amounting to. $387.50., “The. personal property not in ‘the Ue: 
agency: was distributed in ‘accordance. with tribal, custom. 7 The p local. ee 


. io stockman,, ‘Mr. Carl Beck, -reports > 


: _Iudge Segeni Sosnni, of Keams: Canyon, was present’ and took. charge of the” : 
- “distribution. of ‘this. property, and’ whether or. not he. was acting in an ‘official : 


_ eapacity; I can not ‘Say. - However, the pr operty was: divided . as is. the eustom 2 wie 


~. with. the Navajos, which: is. very. unlike our inheritance: laws. “They do not 


a. regard ‘the direct descendants as. being. entitled to the property, put. instead, as - = : : 
ee in this. case, cousins. or. some. other relatives. ‘on the mother’ S ‘side of: the family a SS tees 


who for some reason the deceased should be obligated receives large. portions of. ys 


are ‘the. property. ‘This is. a. ‘custom which I would ‘not try to change, in’ as. ‘much ae cos 


can = as the Indians involved as a rule ¢ are satistied, and, it possibly 1 works’ out. just . ere 7 
. “ae well’ as our laws. a are ae | gona Pe a aden et 


The Probate. Division of Ae Indian Office, however, recommends D | 


ae “Since the distribution. ‘by. the said Indian judge was’ ‘not ‘authorized by” ‘the. . 
Me ae Department, it is believed that ‘gaid property So distributed should now be ‘in- | 
cluded as a part of the. estate, and that the Superintendent should be instructed _ 


to recover the property: or. its: equivalent, ‘and distribute Same in’ accordance with : 
the Departmental order. determining, the heirs of. the. decedent. eee e 

This recommendation . assumes’ that, the inhieritaries. ae ata | 
property’ of an unallotted. member : of the Navajo, Tribe should. be St 
governed by the laws of Arizona. | 


I believe. that this, conclusion is justified either 2 as 3 a ‘matter: sp of a 


: strict. law or as a. matter of. policy. . -On. the legal. question. I cal]. “, 
- your: cattention to. the following ‘paragraphs in the. ‘opinion: of this. = 

~. Department, approved October Pare 1934, on, “Powers: OE: Indian ae a 
 Ttibes” Sa 27781). [See 551. ‘D. Ady: ee ee ae 


(Ske NWith respect. to. ‘all: property: other. than ‘allotments of. land. made. ag 
on ander? the: General Allotment ‘Act, the inheritance laws: and customs: of; the Cae 
2 “Indian tribe are still of ‘supreme authority.’ ee eat ae eee 
The authority. of :an Indian tribe in he matter. os ‘inherttange’ is: jcelpavly 360 age 


a recognized by. the United: States Supreme: Court. in the case of: Jones v. Meehan — pa | 
(195 Uy S24), Jin. which. At was held that the. eldest male child of a Chippewa — ee ae 


~ Indian: succeeded. ‘to. his. statutory. allotment ins “accordance with ‘tribal: Ja aw: ay ae 
: one court. declared :, oer eee. ee ee es a 
oy S"Dhe- Department « ‘of: the Tnitertor: appears: to have- assumed’ ‘that, ‘upon ‘the ie rey ee 


- oo death of: : Moose: Dung: the elder, jn 1872, the title ‘in: his. land descended ee a5 ae 


law to his heirs, ‘general, and: not to. bis. eldest gon. only.” fae pear Sa. 
ef A Birt the: elder Chief. Moose Dung ‘being. a “member. of alt Cpiaiet ibe eon ae 
Oo tribal. organization was still recognized. by the Government: of. the United ‘Mtatesy oe a=. 
.. ‘the. right of inheritance. in. his: land, at: ‘the: time of. his. death, ‘was: controlled as eee 


Re «br the. laws, usages, and’ ‘customs: of ‘the tribe, and. “not by. the Jaw: ot he. 


“. The Seen: aera mala, is + inapplicable: to the Five: ‘ Civilizea: Tribes, aa hoe oe 


- aving. expressly. provided. that. State probate courts shall. have. jurisdiction .over: ae ror oe 


estates : of allotted : Indians ' of the ‘Five ‘Civilized Tribes leaving | ‘restricted heirs. Cee 


Sse inte J 44, 1918, ch. 101, ‘Sec. Lj 40° ceied L. see U. S.. as Title 25, sec, 875). 


| 828 "DECISIONS oF THE. DEPARTMENT: oF. THE: INTERIOR ra 


ane, : State of Minnesota, 2 nor r by any action of ‘the Secretary ot the Interior.” YS om 


S page 29.) oe: on a 
dn trenching ‘this. ‘conclusion tne Buprome Court yelied : ‘upon. “the ‘following ae 


eases: United. States Vv. Shanks. (15 Minn. 369) ; Dolev, Trish (2 Barb. [N.Y] 


689); Hastings v. Parmer (4N. ¥. 298, 294); The Kansas Indians (5 Wall. 


= TT);  Waupemanqua Vv. | Aldrich” (28. Fed. 489) ; Brown ve ‘Steele Ue Kansas, . - 


cre 672) 5 ‘Richardville v.. Thorp (28 Fed.52). 0 | ae 
\In the case of Jones v. Meehan, ‘supra, the tribal. aathortty was. s exercised _ Ck 


ee: through | immemorial. usage. Other ee however, shave exercised. a Setar 08 


| oe : authority through written laws. 


‘In the case of Gray v. ‘Coffman. (3-D Dill. 398, 46 red, “Cases No. . B74), i 


— court. held. that the validity of. the will of. a member of. the: Wyandot tribe ; ‘ : is 


.-.. depended ‘Upon | its conforsalty with the written laws, of, the tribe,. The court" Ma 
declared >, aes | : oe 

= #7 “The Wyancor Indians, before their removal i from’ Ohio had adopted : a “written “aa 
_— constitution and laws, ‘and. ‘among, others, laws. relating to descent. and, wills. ee 


: “These. are in. the. record, and are’ shown to have been. copied from the laws ‘of. 
~ Ohio, and. ‘adopted. by. the Wyandot tribe , with certain modifications, to: adapt: 


them to their customs and usages. One of these modifications. was. that. only. liv- ee 


_ ing children, should inherit, excluding the children of deceased. childr ‘en, or: gr and- 
~ children. The: ‘Wyandot | council, “which | is “several - times. referred to. “in the : 
: treaty. of. 1855, was an. ‘executive and. judicial body, and had- power,. under 
the laws ‘and usages of the nation, to! receive proof. of wills, ete.s and. this, 

“body continued. to. act, at least tO. some. extent; after the treaty. of. 1855. | 


ee 8 under the ‘circumstances, the court must: give effect to: the well 2% 


established laws; _ customs, - and ‘usages. of the Wyandot. tribe. of Indians. in 
~ respect. to. the disposition of property by descent. and will.” » a : 
. In the case of O’Brien v. Bugbee (46 Kan. 1, 26 Pac. 498), it was ‘held that 4 
Soe plaintiff. in. ‘ejectment could not recover. without’ positive proof that under ba 
tribal. custom he was lawful heir to- the. property in question, In. the absence * 
of. such. proof, . it was held. that title to. the. land escheated to. the tribe, and ai 


ae a ey: the tribe might. dispose. of. the. land. as it saw fit. 


Tribal autonomy. in. the regulation of. descent and, ‘distribution is. Fecogned 


og the case of Woodin v. Seeley (141 Misc. 207; 252 N. X. Supp. 818). 


fe this case, and in. the case of: Patterson. v. Council of Seneca N ation - (245° N. = ae 


i ~ 488; 157 N. E: 734), the supremacy ‘of tribal. law in- matters. of inheritance S 
and membership: rights is defended on the ground: Pee eee een pe a 
- “That when Congress: does not~act - no daw runs on: an. Indian reservation nate 


a save the Indian ‘tribal Jaw and custom.” 


‘In. the case of: Y-Ta-Tah-Wah v. Rebock - (105-1 “Pad: 257), | ie “plaintiff, 


ma a . medicine-man imprisoned by’ the federal. Indian’ agent. and county: sheriff. for : 
"practicing: medicine without a license, brought an action of false. imprisonment. pees 
against. these: officials, and died during the course of the: proceedings. “The 


court. held: that. the action’ might. be continued, ‘not by an. administrator of. the _ . 


. ~- decedent’s- estate appointed in: accordance with: state’ law, but by the. heirs. ofS . - 


the decedent by Indian. custom, The court declared, per Shiras, We: | : ae 
- MTE Gt were’ true. that, upon ‘the death - of -a: ‘tribal Indian, ‘his. property): aa? a 
‘and personal, became subject’ tothe laws of the state: directing the mode of. 
distribution of estates. of. decedents, itis. apparent. ee irremediable confusion, eee 


- x would’ be caused. thereby. in the affairs of the Indians: * * -*,” (At page 262. oe cae 


. Ina case’ ‘involving the right of an illegitimate: child: to. inherit ‘property, ‘the . . . 
a “authority of. the tribe’ to pass “upon. vhe status of, lllegitinates. was Tecognized 1 meee 


Gn the following terms: 


re me , "DECISIONS OF THE ‘DEPARTMENT. OF THE INTERIOR | ae 429 ae 4g 8 


ei “Phe ‘Creek. Council, Gn. the’ exercise of “its” lawful fancHion. ot ical ae ee 


_ See, to the. same effect, Butler v. Wilson. (54: Okla. 229, 153. Pac. 823). 


ae In the. case, of: Dole. v. Irish. ie: Barb: 639) it was held that. a. pacoeee= of mA. S os 
es ea State. of New ‘York’ ‘has’ no: power -to. grant. letters of. administration ‘to. ce an ee 
eee control. the disposition: of personal property pele toa deceased member of, ee Ba, 
Sage : the Seneca tribe. The court declared: | = 


~_- government, saw fit to limit the legal rights of an illegitimate child: to that. = es 
of sharing in. the estate. of. his’ putative father, and not te confer upon such oe 
child generally the status of a child born in. lawful wedlock.” - (Oldahome ae 
— ee Company. v. Thomas, 34 Okla. 681,127 Pac. 8). oe ye 


“T aim of the opinion that the private property of the Seneca’ Indians is ie ee 


ae within: the jurisdiction of our laws respecting administration; and that’ ANG bain gee 

a . letters. of administration ' “granted: by. the surrogate to the plaintiff. are. void... a a | 
oe. a ami ‘also of: the: opinion’ “that the distribution of Indian property according toe ee 
see - their: customs : ‘Passes a. good ‘title, . ‘which. our: “edurts: will’ not. disturb ; and eo oe 
- ‘therefore thatthe defendant has a ‘good title to ‘the horse ‘in aneer cn and ee 
— ~anbst: have judgment. on the. special verdict.” «( At pages 6 42-643.) © Pe 
eee George v. Pierce: (148 N.Y: Supp. 230), the distribution of real ‘and’ per ae 
ae sonal: property of the decedent through the Onondaga - custom : of the “dea a a 
ae. feast” is. recognized. as: controlling ‘all rights .of inheritance... ae, 
Paes -In the case of Mackey v. Cove (18 How: 100), the. “Supreme Cone held “eat i oo. 
ae letters of. administration. issued by: a Cherokee court were. entitled to recogniti ba es 
aL oo in- another jurisdiction,. on the ground that the status. of an Indian tr ibe was, io > oe a 

fact similar to that of a Federal territory. ee 


In the’ case. of. Meeker v.. Kaelin (173 Fed. 216), the: court recognized ite: pines 


oe oF yallalty of tribal custora in determining the descent of real and personal ‘property corer. 
“e a and, indicated: that: the. tribal custom. of the Poyenep band. Crceibed different eng ee 
a ee of descent for real and for personal property. RP i 
ee “On the policy question involved I can sée no’ seas fon ae Ora ae 
wee meme e regulation of inheritance of personal property of Navajo: The? 0 
ord dians. The: ‘recently. promulgated departmental regulations relating oo cua 
: to. the ‘determination of heirs and the approval of wills specifically po eee 
restrict. departmental . supervision. over. the inheritance of. personal = 
nae “property. to reservations which have been. allotted. (Sections. 18:and* ae 
ee ODS). Likewise, the recently. approved law and. order regulations pro- 
so side, that Tad ai judges shall apply.t tribal custom in the aa anon. gs a tee 
ee of personal property. - i 


I therefore recommend. that: instaud of ae this case: toe the oe 
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purpose of, redistributing i in accordance with Arizona. law. the. per- oon 
_“gonal property which has been distributed in accordance with tribal = 
Pa custom, it, should be. returned so that.the entire estate. may be, dis. oe 
Pie - tributed i in accordance with tribal custom. The Examiner of Inherit-. Pie ee 
a = ance should take testimony as to such customs of. inheritance, in. their Pe . | 
| . application. to the facts of this case, and submit a . Fevised order r deter a 

: » somal gs heirs for departmental approval. hee en Oe 


- Assistant ut Secretary. | . ee y pees 7 : oe a £ : 7 as : ci ie ae ee 


q ouN ROBERTS 
| Decided December 18, 1995 


Ki Mame € Craru—Looiaron Suenos 2330, Rave Staronss: 


Subject ‘to the: exception embodied: in. section 2382 of. the Revised Statutes, tty 
the rule is well settled that the right of possession toa mining claim results: 


only: from a location made in conformity with the mining laws. 


MUNG Chata-—T rere, Unpiz: SECTION 2382, _Ruvism ‘Snarors—Rnqursimns.— - 


_ VALID POSSESSION. 


"'Section 2332 of. the. Revised Statutes, which. provides hae alee a mining.’ 


claim has been held. and worked for a. period equal’ to. the time. prescribed 
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by the. local State or ‘Territorial. statute of. limitations for mining claims; \ 


aes “evidence | of such possession and working for. such period. shall be sufficient _ : - 
...to- establish: a: right to a. patent, in the. absence: of. any: adverse: ‘claim, :con-" .-| 3 


a templates. valid. possession: of the land, and-is without application where the | 
 Jand is at the time. within: a ‘railroad. “rant or. otherwise not: subject, to gs ie 


| maining | location. 


| Minive. Oraré—Liodanton-—Voin he Inrnio—INcoranue ‘DurEcr, 


‘An attempted mining. location absolutely. void. when ‘made, because: upon and 7 
to which the United. States’ was: without’ title, is ‘not. later rendéred valid: by, 9 '.. 
“reason of the revestment ‘of title in. ‘the United States. followed by the 


~ opening of the Janda to location under. the mining laws. 


eed 


_ Fevrrat WATER Powsr Aor. | 


Mere: possession and. working. under. a. gold. mining location for : a a period insuffs Lee 
cient’ to. acquire a *possessory title under the. provisions. of section | 9382) oe 





: oA Munine. CLarm—Vow Locarion—ELaMen ts ESSENTIAL, TO. Possnssony, De ae 


“Revised ‘Statutes, - insufficient | to "prevent, the pore of the ares . 


_ Water: Power Act. 


CIN Unitep Stares—PowEr SITE ‘Lawns. 


“The provisions of ‘section 3 of the Act of J une’ 9; i916 (39 Stat. 218), ; peed! 
| & in the United’ States title to lands forfeited by the Oregon and California: . 
- Railroad Company; expressly refrained from, extending tag: mining laws; to. Bi 


_ power: site lands., 


Wares, First Assistant Secretary: | 
* John: Roberts has appealed from : a decision of the Giinmisionat 


vk of the General. Land Office - dated April 26, 1935, which held his 


the Iron’ Dike: and Iron ‘Prites Jodes for rejection sib joel to the 


right to show: discovery of mineral on that part. of the claims not in 
lots 2 and 3, Sec. 3, T. 12 S., R..3 E., W.M.. | ae 
“ZL. D. Probst hais filed a motion to dismiss the appeal on n the ground 


that no notice of appeal was ‘served-on him. ‘Probst, filed a protest 

-- alleging an interest in the land covered by the Iron Prince under’ 
another’ location but filed no adverse claim’ during thé period of 
oo. Samad of: the. application. He also ‘alleged: ee or oe 


‘ i | Mining Crate ORmon 4 AND ‘CararoRNra Rarzoap Lanns—Ravesracar or Tra ae 


=~ 


‘ de . 


Seo SBT : "DECISIONS . OF. TRE DEPARTMENT oF: THE ENTERIOR | 481. ee : 


: Sandee’ ms Roberts. upon: eaveeal: grounds,” Ta. ‘the: decdon of ihe: a fo 
* _ Commissioner the protest of Probst. was. ‘dismissed on. the’ ground — oe 
phat: he had no- interest that. he could. protect. by contest. and that the. ae ae 
-. other matters. alleged. were such as’ the. Commissioner was invduty 9 
pound: te determine irrespective of a protest:, The basis: for. dismissal — eee 
om appears: ‘sufficient.. - Probst. did. not appeal. ‘He is ‘not: therefore ene ree Ege 
i. titled to notice of applicant’s appeal... His: motion is denied. cee eee 
oe To! The: plat: of mineral survey of claims: (No. 841). shows. the ses es 
os “Dike and Tron Prince cover parts” of Jots 2 and 3,- Sec. 84, DP ds ee ae oa 
oR 8 Be and parts. of lots 1, 2,and 3, ‘See. 3. T. 12S, R 3 EL. eae i 
- claims.were located J anuary. 3: 1997. ‘The iron Pane was. amended. io 


= June 28, 1930. All of Sec. 8. was patented to the Oregon and Cali .. 3 


fornia: Railroad Company on May’ 7, 1896, title to which. revested. in: 
Sr gniar} United: States under the Act of June 9, 1916. (39. Stat. 218). ‘Lots o 
— Land 2 were included in-Power Site Withdrawal. No. 661 on Decem- 
. ber-12, 1947, “Pursuant to the. authority i in section 24 of the Federal 
“Water: Power Act, on July 24, 1981, the Federal Power Commission ae 
es determined that ie value of the land in. such lots would not: be: im: 
eee jured or -destroyed for purposes of power development by location, ee a 
a entry, or selection under. the public land laws, and.on April 10,1985, ° | 
the Secretary declared. such lands subject. to location. and entry ; 


| subject to the provisions of section 24 of said: act. 


_ Roberts,.in substance, alleges that he located the Tron Dike lode 
in October 1903, properly marked: the boundaries, and posted -his 
: notices’ of location thereof at: that time, and on 'N ovember 23, 19038, 
~ recorded his location notice and made discovery: of a vein: or lode: i: 
place, while the land was. owned by the railroad company, under the. 
belief that the mineral ‘lands within ‘the grant were reserved to the 
| Government ; that when title to the land was revested in the United. . 
Re States by is Act’ of June 9,;.1916, he was in actual, quiet, and undis- - 
eo turbed possession of the Tron Dike and Iron Prince. quartz mines. © 
| with. boundaries. marked and notices posted, under ‘the belief that = 
-., he was the owner of said claims and that such claim and possession 
ce . were: continuous -without. adverse. claim until the location. aforesaid 9 
-- of January 3, 1927, and that. applicant has held and worked said Se, 
so 7 claims and Hag: bean’ in exclusive possession: of said claims ever ‘since 
bar ae and: has ‘ompentied 1 more than $21 7 503 in developing and 1 timproving the. te i 
i ere, same. . ee ae ees 
ee * ‘Appliéant: fine ‘that: between: the: dnté 6t the ‘jocalign 3 ine 1903 ey ce 
es and 1997 he did not. post. on the claims. any. ‘formal notices of loca- 
~ tion and did not. record such notices, but. contends that, by virtue. — 


: of his: continuous, exclusive, and adverse ‘possession. of the ground Pe 


within the claims for ay period of more than 10 years, equal. to. the ee Hae 
: ae :, fime. under which ¢ one may mequire title e by. adverse Pope to > real: "4 Ps = 


= The. ‘Coministioner, ee of ahs: ‘Towsitioris: in 4997. aga 1930 ts 
ee ees which: the application for. patent was based, held that. lots 1-2. 
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| property i in the State of Orégon’ (Sec. 1-202, ‘Oregon: Code of 1930), ———- 


. he is ‘entitled to the benefits ‘of section: 9332, Revised Statutes, which © : : 
provides. that: where a person. or. association | of: persons and: their see 
_. grantors have held and worked their claims fora period equal tothe 


| time prescribed by the statute of limitations for mining claims of 


the State or Territory where the same may be situated, ‘evidenée of “ : 
such possession and: working of: the claims for such period shall be 
ae sufficient to establish | a nen to patent: in 1 the absence. oF ay adverse ca 


“The. tee expresses his wvillingricas: however, + to. sale: a : 


i abet to the. Diyos of. section 24 of the Federal Water eg - | 


and 2 2. Sec. ‘Dy being: in Power: Site: Withdrawal No, 661, were not. * 
nen subject: to location ; ‘that—_ ae e aa - Ce ee 


.The restoration ‘of the land. subject to section’ 24 of the. Feder al. Water Power te oes < 
| “Act having been made’ April 10, 1935, long after the location of said claims, 
— did not. validate. such locations which, as they ‘were. made. upon land not. sub- ee: is 
| ject: thereto, were absolutely. void. and. could not, ‘thereafter | acquire validity. . , : 
7 under. any circumstances. ‘Therefore the application based upon. the. above ie ne 
po locations is.a nullity to the, extent. it. covers land in lots 1 and. os section 3. oe . 


_ Speaking of the location i in 1908, the Commissioner held that as ‘the 


oo location was made. before revestment t of title im the United States, aie é, 


the location. was void, 


ere DO. valid: rights could be. predicated on: ine ‘and. no’ eatenDE: was. howe : 


| “to have been made to initiate a. valid: possessory title to’ the: claims: ‘by: location: : se 
during the period between the date of revestment in the United States of 9 ~ 


title to the land, and the date’ of. its: withdrawal for power- -site purposes, : the: -- - 


| ‘only period since May 7, 1896, the date of. patent to. the railroad’ company, - 


>. that. the land was. subject: to: location under the United : States mining: ‘laws; ; 


that as the claimed discoveries | were within’ the power ‘site with- 


ae drawal, the remainder of the claim was properly rejected, with right 
7 ~ to show that ‘discoveries had been. made on portions of the claims | eee 
outside the power site withdrawal. It was further held that as pos- 

_~-session ‘was based ‘upon an invalid ‘location, section, 2382, Revised oan 


i Statutes, had. no application. | | ee 
Theis needless to-inquire whether ander she then A prevailing prac: | 
7 tice the. patent to the railroad erantee contained an exception | of 


mineral land. Such exception inserted’ in the patent was ‘without. 2 cae 


7 authority of law, the patent: conveying an absolute title in. the absence i 
_. of fraud.” Burke v. Southern Pacific Re. RB. Co. a U. 8. 669, 101); _ 
Soseph EF. Uecblory (50 L. D 623). 


Under the provisions of section 2 of f the reyeaent. act: of June ~ = 
, 1916, the lands the railroad grantee forfeited thereunder were to -_ 
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ae olassified into: nee ee (1) Bogen ‘sites, 2). inberlands ' aS seis 


ae and. (3) Agricultural lands. As.to power-site. lands it was. provided 4 
- that.they “shall be: subject to withdrawaland such use and disposil- = 
| tion.as has been or may ‘be provided ‘by Jaw for other Sree Jands ee. 


= ce of like character.” » By. section-3 of said.act it was provided :. 


That the. ‘Classification provided. for by. the preceding section shall: ‘not pee Ye ‘ 


_ 2s : ite’ to. exclude from exploration, entry, and: disposition, under. ‘the mineral- land | in i oe 
“ts Jaws. of. the’ United. States, any. of ‘said. lands, ‘except ‘power sites, which. are...” fae. ee 

var - chiefly valuable for. the mineral: deposits. contai ned therein, and the ‘general. a : ; 

ere tee “mineral Jaws: are hereby, extended to all. of said lands, except | power. sites. os a a 


For the declared. ‘purpose: of. carrying out. the: provisions of the oe 


| a ~~ revestment act and to. protect. the interests of the Government, the | ae Os 
railroad, and. the public, all of the. odd- number ed. sections within. ther 27 


ne primary. and indemnity limits. of the former. grant and. not excepted 
by the terms. of the act. were. by. Executive order of J uly. $1,. 1916, 
under the authority’ of. the Act of June 25, 1910. (36. Stat.. 847 \y as 7 
~ amended by the Act of August: 24-1919. (37° Stat. 497), withdrawn ee 


from. settlement, entry; or other disposition until otherwise directed, | 
: excepting, “however, from the force of. the withdrawal. any» land — 
embraced i in. a prior claim existing at. the date. of the order, ‘so long 


as the. said claim. should. be maintained i in. accordance with the: law - 


“and regulations. whereunder. it. was-asserted.. The act. as. amended. , 

furthermore left open: the appropriation of the land under the ns. 

laws go far as the same applied to metalliferous. minerals. at ae 
As above stated, the land was classified and included i in ee Site 7 


‘Withdrawal. No. 661, which. -was.in force when the land became ‘sub- “ 
ject. to: the Federal ‘Water: Power Act. of June 10, 1920. (41 Stat. 
3 1063). ‘Unlike the Act of 1910 as amended, the Federal Water Power 


Bie Act made no exception | in favor of. mineral location. (Coeur D’ Alene. os 


oe Crescent Mi ming Company, 53 Be D. 581, HBB). but: section 24 thereof ; , > 
Me contained the proviso : Sees | ; oo 


> ‘That locations, entries, seléctions, or. “aig. heretofore: made. ae “ads: Pe 
Syne ‘reserved. as, water. power. Sites or in: connection with water power development 


or electrical transmission. may. proceed to approval and patent under. and subs s 


| - Jeet to the limitations and conditions in this section. contained. 


In so far as. the locations of 1927 and. 1930 are concerned, the. ree ee A 


: 7 Z cant acquired no. rights thereby. (Coeur D’. Alene. Crescent Mining Co. | ee = 
. supra), nor on ‘restoration. of the land:as. provided by. section. 24 of 


~ the Water Power Act is:he entitled to a preferance ; right or. ‘to 


os - preferential - treatment (Instructions, | AT. L.. D. 595, 597). The — ere 


, - question, remains then, whether he had a. location prior to said: act a 


ee under pricr laws as. above. set forth, which he is entitled to. perfect, — 3 


a irrespective. of, or subject, to, the Federal Water. Power Act. — is oe . ry 
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Pee a that: the eeracd ade: in, 1903. upon aad oe high: ge the - a . 

ws United. ‘States. had no title, “was. absolutely. void, and in.view of! | 

oe te provisions. of section 3. ot the revestment. act: above set. ‘forthiy 77° 

— which expressly refrained from. extending the mining laws to. power — oe 

site’ lands, ‘notwithstanding the subsequent. withdrawal . under the =. 

act that: permitted metalliferous mining. location, it may ] be seriously. & 

os doubted whether.there was any: interval of time ‘between the date of 

the. revesetinent act andthe date of restoration from the power: site 

-. withdrawal ‘vhen rights to minerals could be initiated. (See Dailey : 

e Clay Products Company, on rehearing 48 L. D, 431.) But assum- > ae 

oo oe without. conceding. the correctness of the holding i in the case of as 

.. Walter W. Hall et al. (50 Ly D. 656), that a mining location made ° +" 
a during: the. period of the- withdrawal of J uly 31, 1916, and the: cGrea- > 


tion of ‘power ‘site’ reserve’ of: December. 12,. “1917; “could be retro-» - 
actively: validated. by the proviso above: quoted ; In section: 24 of the’ — 
‘Federal Water Power ‘Act; it still seems clear that no location was 


made nor any  possessory: right acquired to oo jands- within the ‘ <s 


~ elaims: during such period: 


~ Section 9324, Revised. Statutes, makes. the manner: of locating. min. 


ing claims: and recording them subject to the laws of the State or’ — 


te Soon Territory. and the. regulations | of each mining district, when. they. a 
are not-in. conflict with: the laws of the: United. ‘States. Kendall v. 
— San Juan Silver Mung Company (144 U: S. 658, 664). The. rule is \ 


well settled that the right of possession: to a mining claim. comes only ~ 
from a valid location; that mere possession not based upon a valid 


‘location does not prevent another from: “peaceably entering the. land | 


TN eee: 


and eifecting a: valid: location. Lindley on Mines, sections 216 to 219. tae 
The exception to this rule i is where 'the claimant and his predecessors one 


~ “yn interest have held and worked ‘the claim for the period prescribed: 
in section 2332, Revised Statutes, which holding:and working are the 
legal equivalent of proof of acts of Seer recording, and transfer. ‘ 


Tote v. falph. (252 U: S. 286, 305). 


_. Assuming as above stated that. there: was an interval between J uly es 
9, 1916, when title revested in the United States, and. June Ben 1930, °° | 
| when. the Federal Water Power Act became: operative, when a loca-" s 
tion ‘under the mining laws. could. be made of. the land,. the. fact. is e ae 
a that. Roberts, made no location within that time. He merely con-) nee 
a i tinued. ce possession, ‘maintaining and operating | ‘the: claim. His |. 
ee possession: during this interval was not sufficient: i in. length to acquire La 
: any. possessory: title under section 2332, and. therefore insufficient tO ee 
_ “prevent the operation: of the Federal Water Power Act. ~The: facts . a eat 
bear a close analogy to. the facts: in the Kendall case above. cited... 
oe There aes located the Bear lode ta cme 3, 1872, while the ie ee 


’ The court said: 


so “As. they: (the plaintiffs) ‘failed: to: one with the’ law" in’ ‘raaiing a . record ¥ 2 ie 
oe a of the: location cer tificate- of their lode; it does not. lie. ‘with. them to. insist, jupon* 2 a 
oe their. -wrongful . entry. ‘upon. ‘the, premises. during | the existence. of. the, Indian Pe ae aa 
a reservation. operated. in their favor: against | parties. who. went upon: the premises. ee 
sn ag after. they had become a part of the public domain, and made a proper certifi-. gt oss 
Cate. ‘and. record. thereof, and complied. ‘in. - other: particulars» with the. Requires. ee 
och. a -Inents of Jaw.. ea ae ee ee ce 
oe - Uniler the dostrine’ of this. case a there was no 5 Toeation: initiated by ee 
ie “mere | possession. that prevented a valid location of the land as public” ae 
i - ‘domain, and it is believed that the applicant. herein had no location = 
ee that. defeated the classification and withdrawal of the land fora power aoa oa 
eo site,. or. a location. within. the saving clause of the. Proviso, to section’ ee 
ees “4 ot of the Federal. Water Power Acte. | | ee 


The Commissioner’ S decision must. t be and is hereby 





/GRAZIN q REGULATIONS, INDIAN TRIBAL LANDS 
| Deparraent OF THE ‘Lrerror, 


| -Orricn or INDIAN Awrams, : 
Washington, D. O December § 28, 1985. 


“ Avrsontanion 


- Ted is re thie authiotity of the Secretary of the idee to ta pistack ” es 
oo ‘Tadiaw. tribal. lands’ against waste: Over-grazing,: which: threatens _ oe ee 


co BBP RE "DECISIONS. OF: THE DEPARTMENT oF THE INTERIOR oa ae 


eee “was. ade ile. Ute: indisa: Ressrvation.: “The resérvation’ was ee 
ae extinguished: in-March. 1874, and defendant made his location ofthe 9 
. » game.land: August. 29; “187 Ags. Plaintiff: made no. record ‘of his claim. ee oa 
- .+. until October 1878:. The law. of Colorado required the discoverer’ of ee 
oe: ‘Jodé to record. his: claim within: three months from the date of dis- : a es =, : 
es | covery. “The. plaintiffs: contended that “The fact. of: their remaining ae pie 
ooo an possession and maintaining and. operating. the: claim, and: thereby ee 
22 ro adopting all that. had: been. ee was: ae as. s efficacious ¢ as eens a : Se ee 
a ener location.” fp 661. a ) oe eee er 


A A firmed. oe ° : : 


} ~ destruction. of the soil, is properly considered waste. Subjecttoregu-) = e 


“Act of March 3, 1849 (cy Stat. 895) ; +R. 'S. Sec. 441; 5U.S: cas 485. 
Act of February 28,.1891, Sec. 3. (26. Stat. 4198); 95 U.S: Ce 397. 
~ Act of July 4, 1884, Sec. 1. (28: Stat. 94) 5. 25 U. Ss. 'C. 195. 
“Act, of en 15, 1894, Sec, qT ie Stat. 805) 2 U. 8. oS 402. 


as ~ lations authorized by law, the. right exists for Indian tribes and ames ei ; ; : 
> ns Indians to lease or grant permits upon their own tribal land on see — cae 
ne _ individual allotments:.. The following statutory. authorities are cited: 
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oe Act of: Janet 1897 (30. Stat. 85). ae 
—... Act of May 31, 1900, Sec. 1 (31. Stat, L999) 95 U. g. fon 395. 

Act of June.25, 1910, Sec. 4.(36 Stat. 856) ; 25 U.S. CG: 403. . 
- Act of May 18, 1916, Sec. 1 (39 Stat. 128) 525 U.S. C. 394. 


a Net of June 30, 1919 (41. Stat. 9)sR. 8. See. 2138; 25 U.S. © 214, me ac 
- Act of March 8, 1921, Sec. 1.(41 Stat. 1232) ; 25 U: 8. c. 398. ee 


Revised Statutes, Sec. 2127; OB. UL SoG. 192. 


oS Retof February 15, 1929 (45 Stat. 1185); 25 1. 8. io 281. 


= a _ Revised Statutes, Sec. 465; 25. U. §..C.9.. “ | lee AE aS 
With respect to reservations upon. which ae Ast. of Fi une 18, 31984 are 

(48 Stat. 984), is. applicable, : the. action. of the. Secretary: must follow cee 

a oe os directions laid down in Section 6 of that act: | ee te: 


| So,’ 6. The Secretary ‘of the Interior: is. directed. to. make. rules. ‘and ati: eq Pe 


rae ae for the operation and: management of Indian forestry units on the princi- oe a 


Tas ple of sustained- -yield management, to. restrict the. number: ‘of. livestock. ‘grazed: a 


ol Oh Indian range units to the estimated carrying capacity: of ‘such ranges, and to a : 


: ee promulgate such other rules and regulations as may. be necessary to protect the: 
~ pange,,from deterioration, to prevent, soil erosion, to. .assure: full utilization of xe 


the range, apd like.  PUEDORES. | 


-Ongzcrrves ; : 


eae is edhe purpose ‘of ee. regulations i iid: ee Indians in. ‘the : : 


‘achievement of the following objectives: : 

I. The preservation, through proper grazing praction, oft the en | 
the forage, the land, and the water resources on the Indian reserva- - 
tions, and_ the building up of these. resources where | naga have 
_ deteriorated. : 7 

Ii. The utilization of. ees resources itor a purpose of giving the 
- Indians an opportunity toe earn a: living through the Brazing of their. 
own. livestock. : 7 : 
‘JI. The granting of grazing privalees on. sae range ‘Jands not. 


needed by the Indians in a manner which will yee the highest return ps - 


: consistent with undiminished future tse. 


- EV. The. protection. of the: interests.of the Tae front the en ; eee 


re croachment « of E unduly: agers ve and anti social individuals. err a 


| Regunari0Ns 


ioe 


The followitig grazing s ronlatne a are hardby. ade ou as oe oa. 


; | . as date of approval. hereof, for all Indian lands under the jurisdic- ne : . ; 
= tion. of the Office of Indian Affairs, except as these. regulations. may ae 
be superseded by special instructions to particular reservations or by 


: > “provisions of. “any. tribal. constitution, by- laws, charter, heretofore oa - 
2 08 hereafter ratified, or any: tribal action. authorized thereunder. eae eet . 


a = 2 “DECISIONS or. TH DEPARTMENT: OF THE INTERIOR © vies ee 


1 The Cine of ies: Affairs will: prescribe the: ie oe o 


ee = number of stock tobe grazed: on all Indian: range. lands... The mums - 
“ber of stock authorized for each reservation will be. based upon the, 
-” -most: reliable estimate of the total carrying capacity which may be = 
‘allowed without: risking range. deterioration... Any allotment may 
Pa D6. used by the. allottee for grazing or other purposes independently _ ie 
of the: foregoing, but in ‘case the use: “made. ‘thereof may threaten a 


_ ‘trespass. upon ‘or ‘deterioration’ of adjacent. Indian. range ands that. are 


et fact ‘shall be submitted ‘promptly by the ‘Superintendent. ‘of the.k 2-8 


ag reservation for’ consideration and action by the. heaiwae of the Fie 
a “Taterior. er ee ee eee 

oe 9. The: conservation: ad effeative. auliatioa! of grazing ‘resources oe 
Lae oats a ‘suitable division of the range area into: ‘Tange: units. Such 


‘ _ division’ shall be effected under the direction of the. Superintendent . ee 


- and the Regional Forester, after consultation with: the Indians, in. ce 


accordance with the requirements of range manacenens land status, 
and Indian needs. a ok 3 a : 2 

8. The total carrying capacity of each range unit ‘will pe expressed - 

| in terms of animal months, and such figures. will be equivalent to the © 
number of animals which may safely graze on a unit. without risking 

~~ deterioration. multiplied by. the average number of months: of the’ 


season. . In determining the carrying capacity of range units, alien: | 
ated lands of any character, areas closed to grazing, allotted lands — 


- for the. use of which the allottee has not given his consent, and 
fenced allotments: excluded from range ‘units should: not he: con- 
‘gidered,. except where arrangements have been made with the owners’ 


of alienated lands for a joint. use. All livestock, regardless of owner- 


‘ship, and inclusive of wild horses.and burros, will be counted against 


‘the. total number of stock authorized for. Indian lands under, paw . : 


jurisdiction. of each agency. 7 ! ete 
4. It will be the duty of the. local sficinle: on each reservation to 
z ~prepare and keep: current ‘a register containing the names of all — 
~ users of the range, the number of, each kind of stock. being. grazed, 


ae the, carrying capacity of. each grazing ‘unit, the periods when graz- 
~~ ing should.be permitted. and the fees ‘paid. ‘Reports embodying these — 


4 8 ~ facts and other information. will be submitted. ‘to the Commissioner 2 * 7 be | 
a. or Indian Affairs and. the Regional Forester. An annual ‘stock eo. 
a o census. will be taken. to insure that the farrying capacity fixed by 2 oe 


a : : the Commissioner 3 ig not. being exceeded. Ce Pea, 
is On: reservations. where sufficient conitiguous, ‘tribal. lands is 5 avails: ose. @ 


> 3 sable, free grazing privileges : may be ‘granted to Indians. The number - S | 
— oF: livestock which may be grazed. free of charge by any individual = 
. ee shall not “exceed. ‘the number obtained | | by aiiding the, out es ree gts 


ee geiad capacity: of the tribal range. by the total Gavoliment? on n the Pa 
"reservation. «A. family may be granted free grazing. privileges fone 
, a mnumber- of livestock not exceeding’. the number accruing to: each \ 
_- ~ individual’ member: thereof. times the number of. members in the = 
ae family. ok: stock association. may be granted free: grazing. privileges oe 
“for. a number of livestock not exceeding | the number accruing: ieee 
“ee each. individual times the number: of. individuals included in-the «.. 
© aes families belonging to. the livestock association. Such: free: grazing ? 
privileges or any fraction thereof shall only be. granted. if they are. 00 
7 authorized: by. the Indians in general. council. or. their: duly. author- 

~  iged- representatives. Free grazing privileges. thus determined. may se. 


ad : 


: eo Aa8 DECISIONS OF THE DEPARTMENT OF THE. INTERIOR . © ot - 


a be commuted for -other: free: land-use: privileges or. vice versa. No 


free grazing privileges may be allowed on allotted lands. eile the _ 

a allottee consents, - Free grazing privileges on tribal lands within. the 
ee _ boundaries of any. unit. shall not, exceed the ‘partying. capecity ‘of - 
oe tribal lands in that unit. te | 


6. Grazing privileges. may be oon ‘pi all Indian. Jand, one: than 


= tribal land required to meet the Indian free grazing privileges, pro-_ 
vided that. » authionty: to » do So has. been. 1 granted i In » the. oe : 


: manner. 


on 


| (a). ‘Auithotity. to: sell. grazing  Siiviledes.; on. serial lands’ shall be’ > gratited by a 
a majority. vote of. the Indians. in general, council or: their. duly: authorized 


“Tepresentatives, 


~(b) Authority to. sell grazing. priviléges on ‘allotted: land may be ‘granted by : 


. the allottees, ‘except. those classes hereinafter described. in subsections (c). and . 
eee (d), by: means. of “Powers, of: Attorney” o ieee “Authorities, to Grant Grazing . 

ae, ‘Privileges.’ me: In unorganized: tribes. these. instruments may. be’ made out: ‘to. the. 
ts Superiatndes or to any tribal. body: that. may. be authorized. by. the| Commis- 
| " Sionei- of Indian. Affairs to. receive such: instruments. In. organized ‘tribes such oe 
: ee instruments may be accepted. by. any. tribal agency or. officer. authorized “under Aan 
~~ “the. constitution; by-laws, and charter of. the: tribe, ‘to receive’ the same, ‘Or. by = : 

eee Superintendent. - - 7 . i 


- (e): ‘Authority to. grant. grazing , ppuiileges: on ane allotments oft minors, 3 other | 


ai than orphans, shall. be given. by. the head. of the. family. Rhee Res uke ba, | 
(d). The. Superintendent. shall have the authority to grant grazing privileges : — Ae 
one the allotments. or fractions ‘thereof, owned: by: orphan minors, Indians non at ve 
a compos nentis, inherited allotments. where. the heirs have. not. been officially cc 
determined, and’ inherited’ ‘allotments: after the heirs have beén determined 
where a majority. in | interest. of such. heirs: consent to the "granting of ‘grazing ae 
privileges... nase : 3 ae oe 


Ce) ‘The. cen. or. persons ‘granting the authority to: “sell: grazing epee 


tne a . anait’ ‘also’ determine the. minimum | rate. which. will be accepted for the land ee a 
ae a over which he has authority. , as ee ee ee 
he ane Indian families, as. defined i in : Section a1, ane ‘wish to. run cine ie 
ee stock j in ‘numbers, not. exceeding 250 head of. catéle: or al 250 head. of ne 
ee “sheep, or a. combined equivalent. thereof in these. proportions, may ~ oe : 
attest sacs grazing 5 pom nearing payment. therefor at rates not, Jess Sree 


BBA © "DECISIONS | ‘OF THE DEPARTMENT OF. THE INTERIOR. ig ae a 


a those: voquited by ihe provisions rot Saction: 8. 1 iedian! faritilies - ee -e 
a obtaining such permits will not be tequired to enter the open competi- 


a tive market. to secure grazing privileges. Indian families who wish - i i 


. wo to run more than 250 head of:cattle or 1,250 head of: sheep. will be 


i required to enter the open competitive market for their’ entire thold- > ae 


es ings, except those for which they may receive free grazing privileges. 8, 


8.. The: total appraised rates for an entire unit, whether’ charged to. 


: adie graziers or incorporated as 4 minimum in advertisements for 
are _ competitive bidding, cannot bé-less than the sum of what the allottees ae 
_». will get: for: their allotted lands and* the tribe forthe tribal. lands ~ ne ee 
“ according to the rates established as heretofore. described; provided. ee 
, oe that: if: the Indians i in general council or their duly: authorized Tepre- ae 
ae “sentatives allow free. grazing privileges on tribal lands the:total'ap- 


es: praised. value. of the tribal’ range. units. shall be reduced accordingly ae 


e to Indian. graziers; ‘provided. further’ that the -person ‘authorized. to 
award grazing. privileges, as determined in Section 10; shall have 


: authority to eliminate single allotments or small groups. of allotments ay 


from a range unit if the tates established by the allottees"are unrea- 
sonably: high and the inclusion of such tract or. tracts s will Jeopardize 


oe ‘the sale of grazing: privileges for the entire unit. 


9. All surplus range units in. which the sale: of ‘grazing privileges 


on the majority of the area has been. authorized; as provided in Sec- . e 


tion’ 6, shall be advertised for’ sale’ of: grazing” privileges and piro- i 
‘posals, received under sealed. bids, ‘unless otherwise directed by the - 


Commissioner of Indian. Affairs. At. least thirty days. prior. to any .- . 


advertisement for the: sale’ ‘of grazing privileges. under this. competi-_ 


- tive system, the Indians in ‘general council or their duly’ authorized . i | 


~ representatives, . with - the advice of the. Bunscinvenseny and the — 


Be a ‘Regional: Forester, ‘shall determine the following: 


“ay The. allocation. of” range ‘units: to ‘Indian permittees ‘and the. . rate, icon wes 


i which: such allocations ‘are ‘authorized, brovided. that ‘such ‘rates shall wield. ; 
an income. on. the’ unit” at least: sufficient to: pay ‘the’ allottees ‘the minimum =. 


_ rental stipulated in the “Powers of ‘Attorney’ or ‘the: “Authorities: to —— oes eee” 

a pane Privileges”; | ° : | ; ou ee 

- | (b) The class or classes of. livestock which will be allowed | to graze. on, each ae tees 

ae ee range ‘unit; ee eae ae ee 

- bs (ey: The average minimum. rate. per ead which vill be charged tor iba Lie 

a lands and. recommended to. the allottees for their lands es 4 - | se a 
oe (aye The numiber. of years: for which. grazing privileges are to: ‘pe authorized ee 


e nder: both. allocation. and advertisement, ‘subject: to the maximum of five years i he 
ee . prescribed by law, and subject further to'the limitation. that : the period: a : oe : 


ae ized must enable all Devinite, to ‘expire at the: same time ; 


individual, subject ee ‘the. limitations of ‘Section ee 


oe. (£) ‘Whether: or: not Indians shall be granted the privilege of. meeting ¢ te BS - os 
a high bid on ranges for which they compete: | eee 
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wo ‘Whether « or not’ the previous 5 'pernitttes shall be: given. othe erie. wou ee 


7 “meeting the high bid. on a given unit, and if so whether | or, not this. ‘shall be e es 


= - alee precedence over ‘Indian preference. ee se 
7 ~The matters’ determined at this: ineeting all. oe cee | in ae ae 
| official: minutes: thereof, and the action. taken: will. be final for. the * _ 
period: concerned, ee authority to alter such action ‘is. eranted 


-. by the’ Commissioner of Indian Affairs. A copy of the minutes of ar 
the: meeting, a a schedule: of the. allocations. to, the Indian permittees, a 
a. a schedule of. units authorized for advertisement, a copy of the: form oe. as 

x SOK. advertisement, and a map showing the location of all range units ee 


= : on shall be submitted to the Commissioner of Indian Affairs and to the : 
i Regional Forester within one week after. the close. of this meeting. 


10. The sale of grazing privileges shall be. advertised six months in _ 


: as advance of the, expiration: of. existing permits. © -The. minimum rate ~ | 
is to be. incorporated i in. the advertisement shall not be less than’ the one 
determined | by the method provided in Section. 8. The period of | 


: “advertisement. shall be. thirty. days,-and. proposals must. be received 
- under sealed. bids. unless otherwise authorized by the. Commissioner 
of Indian Affairs. - Proposals must. be. ‘accompanied by a cashier’s 


check, certified check, or draft. drawn upon some solvent bank, pay- - 


“able to the. Superintendent, for not less than. 10 percent of -the 
amount of the. grazing fees due for the first, year at, the rate. bid. 


Grazing privileges. shall be awarded. to the highest bidder, except. 


- when it. appears to the person: authorized to award such privileges iz 
that the best interests of the Indians: would not be served by. award- 
Ing the privilege. to.such: bidder. Then the high bid shall be rejected — 
and the second high bid given consideration, provided. that. Indians - 
who compete on a given. unit and former. ‘permittees may be given 


a fhe privilege B of: meeting the high. bid if the Tribal Council so de- 


~ cided. previous: to the advertisement. In unorganized tribes grazing ~~ 


ee privileges may be. awarded by. the Superintendent . or other person .- 
or persons authorized to act. by the Commissioner of Indian Affairs, — 

Suan. authority to. reject the high bid may be granted. to the same 
in per son or persons subject to the concurrence of the Regional Forester. _ 


oe in organized tribes these duties shall be performed by the ‘person, or Pads 2 


= persons duly. authorized to grant grazing privileges. — be 
11. Grazing privileges on. range units shall be. awarded. through... 


» ee medium of permits, executed in: quintuplicate. . ‘Range control a 


. stipulations have been prepared. to control the use’ of the range and. Coe 


; ; shall be incorporated in and made a part of each grazing permit. A - 2 
oo schedule of the allotted lands within the erazing unit and the. amount ca 
> tO Ne paid: on each allotment’ shall also be. attached. to and. L-made. a eae. 


a i a ue of. the eas 
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“49. Permits a unorganized. tribes: may be. tanted. be ae Siiperine a -s 


est ‘tendent or other authorized person or: persons with the concurrence 
Le of the. Regional. Forester. Permits: for: organized. tribes” will be a : ss a 
. issued by the person or persons duly.authorized to grant grazing = 
= - privileges. ‘In case of nonconcurrence an: appeal may be taken to ~~ 
as Commissioner. Upon issuance, a:copy of-each permit executed 
will be forwarded promptly. to. the Cornmissioner. of Indian Affairs. 

and to the Regional Forester for their information. ‘and files... Ange i, 


permit, by whomever. issued, may be. cancelled. by the. Commissioner. os ne 


or Indian Affairs. when. necessary for the conservation of the range. - a 
ees Any permit may also be modified in such manner.as:may be required 


: oe range conservation,. subject to the provisions of Section 14. 


18.. Permits must provide that grazing fees shall be paid. annually. 7 i a 


or semiannually i in advance. ‘All annual permits must be paid fully: 2 


.. In advance, -For longer permits, full. performance shall be guaran-- 


~ teed by an.acceptable corporate surety or other satisfactory. bond ina 


“penal sum of not. less: than the total payment. due in any one year 
under the terms of the ‘permit.. However,.the Superintendent, with 


_ the concurrence of the Regional Forester, may in his discretion waive 
the hond requirement for permits ‘seed: to Indian. livestock associa: _ 
tions, provided that the members of such associations brand their 
livestock with the government I. D. brand, sign agreements to: sell: 
~ such livestock in accordance with. the regulations, and authorize the 

Superintendent to deduct from: the proceeds of such sales sufficient. 


. funds to pay the grazing. fees on their, livestock. grazed under permit. 


In‘ liew of: corporate surety or other satisfactory bond a. permittee 


: 5 who is given a.permit for a longer period than one year may pay his __ 
grazing fees annually in advance.and in addition deposit atthe time . 


of: the:first payment one, half of the annual grazing fees to be held. 


asa cash’ penal bond. ‘This amount may be applied to grazing fees 


due for the last six months of the. grazing permit. Except for the — 
first year, the grazing fees will be due and payable atleast three 


_ Inonths prior to the commencement of each annual period. of the : 


Br azing permit. | ae 
14. No permit shall be cid able, ‘modified: or Geiacterred “ 


‘without the written consent, of the contracting. parties, of the ‘sure- a 


: : ties, and of the officials. approving the original. permit; pr ovided : a 
that: nothing herein shall. be. construed. as” preventing the ‘Commis- ss 


sioner of Indian Affairs from taking any action necessary, without. en, ae 


~< further. consent of the. parties, properly to regulate the range.soas a 


: “to: prevent its deterioration. A copy of each assignment, subletting, ee 


es modification, « or transfer. shall. be, gical forwarded fo, the Com- - : 7 5 


os a missioner of Indian Affairs. 
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“ab: Nae contac 1n, ithe: foregoing edonons i pelstinis to ies ig = 


oo oe of: permits by- Superintendents: or. other: authorized persons 
Shall preclude any Indian tribe, individual, or group of individuals . 

. from leasing land for grazing: purposes in iccordancs with law,with- 
out the use of powers of attorney. “Any such lease shall contain 
os ~- proper clauses. restricting the. number - of. livestock:.grazed to the 
"proper carrying. capacity: of the leased land, and otherwise’ safe-_ aS 
bac ae guarding the. interests of: the’ lessors. and other Indians’ of the reser-. 
vation, and shall be submitted to the Superintendent. of the Reser: Poe 
vation: and: the. Regional Forester ’ for. approval prior to execution, © | © 

7 . provided. the. leasing of. such. lands. does: not interfere: ‘with: a Le enes a 


", -use of the range of the whole reservation. ee Ee a. 
oy 16: On-and-off grazing permits will be granted to! persons owning © 
Sorte decide which will. graze on a range ‘unit where only a part of such 
unit. is Indian. Jand: .. This: permit: will’-be granted for the total 
~- number of livestock to be: grazed. on the entire unit, but the permittee : 


a will] be required to pay grazing fees only: for the estimated carrying = 
| ‘gapacity of the Indian lands.involved.. age CAL aie ta 
2 lt “Rvery: person who: drives ‘or. eee conveys any atodk of | 
horses, mules, or cattle, to range- and feed on any: land belonging: to. 

any Indian or Indian: tribe, ‘without ‘the: consent: ‘of: ‘such tribe, is 


liable to a. penalty of $1.00° foreach animal of such’ stock. This . 


=: section. shall not. ‘apply to. Creek lands” - (25 U. 8: 5 On Sec. LID) 
Under the. foregoing statute ‘any: ‘Indian. tribe may, with the ap- 


: proval of the Superintendent,’ grant. a ‘crossing’ “permit to: ‘persons. ae 


"wishing: to drive ‘stock across any part of an: Andian. reservation and ee 
_. charge: therefor such fees as it deems propery! 200 fot se eS 
Del 8. ‘Whenever livestock - on. ‘Indian. lands becbitie. jnfected : “With ; 
oe contagious or infectious’ diseases, or has. been exposed. ‘thereto, . it’. 
must be dipped or treated and ‘the movement thereof restricted to 


ee a _ extent as may be necessary to control-and eradicate the disease. _ : 


19.°The Act of —— 4, 1920 noe Stat. 4155 U- 8. Ss Be 720, ee ne 


ma sec. 413), provides: » 


That hereafter in. ‘the sale: of all ‘Indian allotments, Or. in. eases, or. assign: ee 


3 es ‘of leases covering tribal ‘or allotted lands’ for -mineral, farming, ‘grazing, pi ie 


| business; : OT: other. purposes, or in the sale of. timber. thereon,. ‘the Secretary ‘of. 


the. Interior be, and he ‘is hereby; authorized: ‘and. ‘directed, ‘under. such. rege 
a lations | as. he. may prescribe, to. char Be: ay reasonable. fee for. the. work incident: ba oe 


PotO. the’ gale, leasing, or. assigning of: ‘such jands, or in the. sale: of the. timber, rate 


ss oyin ‘the: administration’ of Indian. forests, to be paid by vendees, lessees, or = a 
7 ~ assignees, . or from. thé proceeds. of sales, the: amounts collected to. be. ies a 


on cee the’ ‘Treasury. ‘as miscellaneous receipts. 


Under authority. ‘of: this act a fee mist be paid to the agency. oe ere 


— - the permittee t to cover the. appro met estimated cost to the or ay 
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8 aeutcenk of preparing and: issuing the perniiti: Tf tha. total: amas Se oe 
ne cn be: made. under. a: ‘permit: does not. exceed: one. hundred. dollars, the ee 
“fee: will be one dollar; if the total payment under the permit will =. 
exceed one. hundred. dollars but not exceed two hundred and fifty = 
dollars; the fee will be two. dollars and. fifty. cents;. and. if. the total | eee 

payment. under ‘the permit w will exceed two hundred and fifty. dollars, , oe ee 


the fee will be five dollars... pe 
oe. Request. for court. action’ on oe to. “clio dainguct : pay- a a 


a ments; damages, etc., shall be made by. the Superintendent: directly ice 7. 
ee Te. the: United States Attorney, accompanied by a copy of the permit. 
ele thereafter and prior to. the actual filing of the’ casé in: court, the 6. 
-.. payment is made, the United | States: Attorney: should. be. “advised: oe 
a immediately. When a compromise is offered after suit has been — 


. filed, whether before or after judgment, the Superintendent should om 
submit, the: matter to.. the. United. States Attorney.: If the-amount - 
due -is $500. or -less and. the. United. States: Attorney: approves, the 


: ‘Superintendent, with the approval of the interested Indians, may c 
accept the compromise... However, if it is over $500, the. Super: 
-intendent should ‘refer’ the case with: recommendations to: the Gom- 


~ missioner .of Indian ‘Affairs: for: further. action. All compromise ao 


coffers. must be exclusive of costs. Copies of all: letters from a Super- 


 intendent ‘to the United: States Attorney: should be for warded - 7 
promptly to'the Commissioner of Indian Affairs and.to the Regional 


Bert orester. and a wae of the: final. disposition ot the case should be 


made: - 


‘Ot. Tn-the everit-oba., nonconeurrence. be at ween the Superintendent 


ee ant the. ‘Regional Forester with respect, to any, matters pertaining to. 3." 
; the. granting of grazing. privileges in which joint authority: 18. vested 


in these officers, ‘such. matters shall be referred to Joe Cominissioner a 
- of Indian Affairs for final decision. | 2 me . 3 - 
99. The following definitions :shall apply wherever or in: thie 7 


_ regillations The term “Regional. Forester” refers to the officer in 


he ore iors in writing to ce for and. in i behalf of | himself” “The oa 


os term. “Superintendent” refers to the officer in charge of an’ Indian. : 


agency or: any of his subordinates whom he authorizes in writing 10 ee, oe 
a act: for and’ in’ behalf of: himself. An. “Organized ' Tribe” refers'to 
a: tribe organized under the’ ‘provisions of the Indian Reorganization. oo 
Pa ech. (48 Stat. 984). An “Unorganized: Tribe” is one not so. organ-. 
oP Mined AC “family” comprises. all persons. occupying a single hhabi- << 
tation, or living in a single. domestic group, whatever ‘the’ ‘age or > Ae 
oe - relationship « of the persons maybe; provided. that: the Indians i in ca Hee ce 
ae eral: council or: their sauly, authorized Tepkesentatives may: determine ken Si 


ee all Indians of a. reservation. Et gS ny SS 
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oe cases sof doubt, ie are “members. of a given aly provided that = : : 
such determination maybe appealed by any aggrieved Indians to the: ».- . 


m Commissioner of Indian Affairs; provided. further, that the Indians cae 


as In ‘general council: or: their duly. nuthorized representatives, subject. to: ee 


- the approval. of the Commissioner of Indian Affairs, may establish a ~~ el 
‘different definition: ofa ed which, must be © generally ee ng to 


gy oHN ‘Coie: 


| Approved: ee ee 
Puce i ‘Crarmin, | es i 
| - Assistant i Seoretary of the In nterion. 





oo REDE OF EXECUTIVE ORDER NO. 6910, OF NOVEMBER 26, ee 


dione ae Indian. Affine. 2 oe 


1934, AS AMENDED, WITHDRAWING } PUBLIC ‘LAND In Y CERT ATS <7 


STATES © a ass ee 

a ee | Execunve: Onpen aa a re 

| aes virtue of a ee to. the. authority - veda in. me oe the” 
act of June 25, 1910, ch. 421, 36: Stat. 847, as ‘amended by. the act 


- of August 24. 1912, ch. 869, 387° Stat. “497, “Executive ‘Order: No. 
6910, of. November 26, 1984, as amended, withdrawing public land: 


In: certain States, is hereby: further amended by excluding from the 


operation: thereof all lands which are now, or may. hereafter be, | 


oe included within grazing ‘districts duly edtablished pursuant. to the. oe 


re _ provisions. of the. act of June 28, 1934, ch.. 865, 48 Stat. 1269, 80.05) | 
ee oe aS. such lands remain a co of: any such grazing district: 


‘Taw Ware Hovse,. : 
| J January / tht 1986. 


TED L. “HAMMER 7: 
“Decided January 28, 1986 me oe Sie We eee 


| IsonaTm. TRact—APPLIcaTiON TO. Puncwase—Lann ‘Wiramn Geazine | Drstmrcr. : 


Lay. : Land which’ was withdrawn. in October. 1984,. for a ‘proposed. ‘grazing: dis: a 


| Frawxn D. ‘Roosevane, - te 


ag _ trict. and was included | in. a grazing district. established in April. 1935, < -< 2 
Pie - was not subject to sale under an isolated tract application: filed in J July, 1938. eee tes 


e | Warr, First Assistant Secretary: See ee ee 
- By decision of: March 28, 1935, the. Gontinisdonde of thie: ie Gental ee 


oa Land Office. rejected. the isolated tract application. of Ted L. Ham- Tees 


ae mer, » filed oe 12; » 1983, for the EA OWA Sec, 28, Tr 138 8., R. 102 
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ae “ow, th ‘P; ML, , Colorado, for. thé reason. deat Executive, Order Non oe 
Pr — 6910 of November: 26, 1984, withdrew all. public Jands - in, Colorado, | oe. 
eee es subject. to: existing. valid: rights, and: that by the mere. filing fan. -3P 20 
8 application: to. purchase, under the Isolated Tract Law, an. ‘applicant fee 
-.. aequired no right. to! the land. applied. for which | would ae oe ge pe 


2 within. the. protecting. clause of the withdrawal... ee 
The. applicant: appealed, contending: that. he. had: a. eight to. ae a 


ae = “land: because. his filing preceded the: withdrawal, and. ‘stating: that — . | ners 
he was willing - ‘to. have -his’. application: ‘considered under. section. Sag 


—. aod of the Taylor Grazing Act.of June 28, 1934. (48 Stat. 1269).e 

-. Jt is shown that the Tahd, in: question. 1s: within the former: Ute. a 

| 2 Indian. Reservation, and. that. it was. temporarily. withdrawn by: the.) is 
- Secretary. of the. Inter’ ‘jor. on, September. 19, 1984, ‘from : disposal” of 


- any. kind, subj ect. to any. and all existing valid. ie until the matter — 7 


of their permanent restoration: to tribal ownership; as. authorized. by. 


section 3.0f the Act. of: June 18, 1934 (48 Stats 984), can be given: 
appropriate consideration.” a 
-Tt-is also shown by the oan of the General Lanta Office that the iS 


ee township involved was withdrawn on. October 9, 1934, for. the pro- Pd 
~ posed. Grand: Valley Grazing District, and that it has; been included | 


-in Grazing District No.3, established ‘Apel 8, 1935. aA 
The Comnitissioner correctly: held that the mere iplidation ti to. pur-. 
chase was not a segregation of the land which prevented the. Gov- 


aes ernment from. withdrawing the same’ for a public purpose. ~The | 


withdrawals. having been made and the land being now a part of an 


established grazing district, ‘said: land cannot now be’ sold, even. a 


though isolated tracts may now be ‘sold. under: section 14 and leased 


_. under section 15 of the Taylor Reis Act. 


The decision dae irom 1s a i an ee ee 
ee ee ee : ss Affirmed.” 





"HARLEY R BLACK, 


“Deoidea January. 30, 1986" 


| | Wrenawar 0 OF. Posto. Lanp—Vaup Existine ‘Rieurs | OF grate Tn IGATION ae 


* DistereT—Limw | oF Disreicr—ExeMprion: From ‘WITHDRAWAL. phe eS 


_ Public land. included ina ‘State irrigation distr ict and burdened. with an. aan Wears ae 
gation to pay a. proportionate share of irrigation. ‘charges. is unaffected. BY eo eg 
the: withdrawal order of November 26, 1934, which order’ declares: ‘its opera- ee 


: tion: as. ae land withdrawal’ is: ‘subject to poling valid Tights” eG wee 


See First Assistant ‘Seoretary: es Oe a ee ey ee. 
May 24, "1932, ‘Harley. ace Black: made. en ante (Ph sens we 


e. | orzo) for lots 1B and 44, Sec. A, T, 6 8, R 3 E:, G. & S. R M.. dn z iy 


oe: 446 DECISIONS: ‘OF THE DEPARTMENT. oF THE: INTERIOR [voli i ee 


a 7 ot & that thie: numbers: a the ots should’ eoriform 5 a dais 
ee : ~ plat: of survey, the description thereof. was changed: to lots. 14 and. 
eg «1; Sec: A: T.-6: 8. R.3°E.. On: ‘April: 23, 1934, final proof: was wee 


ot mitted, ‘and: final. soptificate: issued May 99, 1984, are aa 
"a By*: decision: of June 10, 1935, the Cominissibies ‘Of: the Geren "> 


ae, Land: Office: held the entry. for: cancaletion. for the: reason that: ‘the 
foes ~Jand was embraced. in the ‘prior patented entry: (Phoenix 043395) of 
Jacob: C. ‘Lambert. It’ appears that Lambert obtained a reissued. — Le 
a oa patent: describing: lots 14 and. 15, but the same was ‘not noted:on.the 
~~ tract. book of. the local: ‘office, so’ that the land apredred & to: be opened te 


— to. entry at the time of Black’s filing. © a 
| July 11, 1985, Black filed an: applicatién: for. arian iment of ee a 


ae a = entry to. include’ in. lieu. of. said. lots 14 and 15 aforesaid, the NW - pa 
oe NEY, Sec. 21, T. 6 S., Be 8 E,, Gi & SR. M., , accompanied by his 
~.-. duplicate one certificate. and other” “papers. A a desert: oury ie eae 


: eee this tract was canceled ‘September: 7, 1934. 


By decision of September 3, 1985, the: Commissioner held: 


Tn view of the fact’ ‘that. the inti in. ‘the application to amend is oc = . . 


es ae the Rauidolph Irrigation - District, withdrawn under the act of August 11, - |” 
—... 1916,:and that ‘this land’ was: ‘temporarily: withdrawn by Executive order: 08 ne 
ht “November 26, 1984; the entryman. never. having resided or: placed improvements aa 
a Ss, _thereon,, said. application to amend: is. hereby. held | for. pele en: subject: AO! > 


ene appeal to the Secretary. of ‘the Interior, . 


ao The entryman . was. allowed to. ‘show: cause £ why: his + application oS = 
a ae should not be. rejected, or: to appeal, He appealed. . ata eee 
- The record. shows that. the land was formerly included. i ina a ithe © Pee 


5 Sale for the San. Carlos Irrigation. Project, which. was revoked = 
. . Sully 12, 1928. The land was not. restored for the reason that it was. nae 
Saco included : in a withdrawal for resurvey, plat of which was accepted in 
oe 1980.05 uly 1, 19313 a map of the Randolph. Irrigation District was | 
give approved by the Department, the.land here involved being: included. ayes 
an the district, thus making the public lands within said. district sub- ee 
ee > ject: to entry and the entered. lands upon, which no final certificate = 
~~ had been issued subject t to the ‘Provisions of ‘the Act of August U1, os 


es, 196 (39 Stat. 506). | ES 
‘By the terms of | ‘aoh act, ‘upon ‘guch. approval, “ar “publi eee ee 


me “herein were | made. ‘subject. to the provisions: of all of the. laws. of — a - 
the ‘State. relating’ to. organization, government and regulation Ob ce 
Corus. irrigation. districts, to. the same. extent..as. -private lands. | The cost = - 
eS OE. the irrigation: works : are: to: be apportioned ‘equally against: all ee 
ees lands, public and private, and all: charges thus legally assessed “shall = 
be a lien. upon unentered lands and. upon. lands covered by. unpatented — ot c 
Ren entries included in’ ‘said irrigation’ “district.” » This. lien may. be “ene oe 
oe forced upon dands:3 in 1 “unpatented | entries by sale, In order to ote = 


as a DECISIONS. OF ‘THE: DEPARTMENT OF: THE INTERIOR (AER 


= éniitted: to: eich eat ‘the: ‘disteict, mist. ere a map: or: ie and - 
oe receive. the approval of the. Secretary of the Interior, as provided: ime ec 
-. section 3 of the act. Such approval devotes the land to the purposes. a. 
ea of the. act. lt is. expressly. provided that: the: Secretary. may; upon 
— the. expiration. of’ten years from the ‘date of his. approval}. release 
; from the lien any public lands: for. which irrigation. works. have not 
at, been: constructed and: water of such district’ not: made available HOR 
= ae the: lands, If. the. necessary works. have been: constructed. and. water a 
> made available, there is no authority. to release;:and until the-lands © 
have been so: released, they. are subject: to. the interest acquired. there- ee 
in by the irrigation. district: and the lien imposed thereon: resulting = 
_ from the cost. of. irrigation. development, similarly as: Jands Roan’ on 
— and embraced in Federal reclamation. projects. © eos ase 
--.. Section 5-of the said Act of August 11, 1916, provided: that ast a 
ee "assccamahis against, unentered Jands in: ae irrigation district shall. 
be and. continue @ Ken upon such lands, and’ may. be entered only: 
‘upon payment.of,such charges and in such manner as therein pro- 
~ wided. Section: 6 provides that entered but unpatented lands: therein: ae 
J may be sold: to. satisfy the irrigation assessments and. may. be patented. 
tv, 0° the: purchaser. The. irrigation. district is given the privilege Oh Mes 
ie bidding i in the lands at such: sale with a view r to ee them. aad 
ce to individuals. Se es fee mea 
= . bt appears: that prior to the appioval. of ie map of ne district: ee 
dea a bond i issue in. the sum of $625,000 was. authorized and district taxes) 
were levied. (letter “F”, Phoenix 068235, June 29, 1931). Under. . 
a the State law (Chap: 81, ‘Revised Code; 1998, ‘Article 2 2)° all holders. Fe 
- of land in the district: are assessed. their proportionate share of the eg 
bonded indebtedness, although the lien does not attach to the:land °° - 
aie until the title is. complete, The bonds. are to be paid out. of. ‘the 02. 4 
i: revenues: derived from the assessment and: levy: of taxes, which are. 


to be. at a. uniform, rate. . Both the: entered. and: unentered ‘public 


lands are ‘subject’ to. assessment and levy’ to the extent authorized 
by the Act of. August: 11, 1916. “While the land i is not bonded until . | 
. fc the’ title. to the land is. complete, ‘the owner “of” such incomplete wae, 
ae “title i is required to. pay his proportionate. share of other assessments. ae 
—-. The last. paragraph of section 6 of the ‘Act of August, 115-1916,» 
Re ead platy: recognized ‘the. right. of the irrigation district. to. ‘collect 
2 2 4 charges. it had_ theretofore assessed against lands within: entries ee 
canceled, by requiring the. subsequent applicant’ toshow they are “ 
-.. satisfied-before being: allowed: to’ enter the land; ‘and that. such ale 
tee hee be ‘subject: to-such reentry. : (pone oa 
It seems’ clear: that.a. snihdiadel of: the. denies font sont din: ake Lares 
eee district, results: in a ‘reduction j ‘in: ae quantity. of Jand. from. which fot 
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ag prospective. Tevenue ‘may ies anticipated foe. the’ ‘pajinient of - 


ae “bonds. and other: expenses’ of the: district: and cee diminishes. ‘the is = 7 


Bay security behind the. bonds. - ae a ra, Me 
se. Ae renders. unavailable. soakible sources. Of revenue; ; Genterplated | 
err by the law, reliance upon. which was’ placed when the enterprise: - 


_ ee was undertaken. © It seems, ‘therefore, that: the ‘irrigation’ district: .+-2 
dee had. valid: existing rights in the land at the: date’ of this withdrawal | 


| of November 26, 1934, one of such’ rights being that. the land remain a : 


free. for the initiation” and acquisition ‘of title’ under the public. oe 


land” laws in. order. that. it would: become: burdened. with its’ ‘propor- Ps. 


> tionate. share of the obligations. and liabilities: of the: district. a 


contribute to their. discharge. 


Tt. follows. that. the land. is  tihaffeetod. ‘by. he withdrawal. oe LS 
a November 26, 1934, and is. subject: to entry by: Black upon proper. 


- appiization. therefor,. provided he shows that all taxes and assess-_ 


ee ments properly’ levied by the irrigation district” have. been paid. 


His: application. for: amendment ote an entry. that was a a pula vas — 


_ | ee rejected. - 


As modified herein, the Commissioner Ss eesioh | is oc 
+ ar wis sepa and Armed. 


-MILDRUFF HL, YOUNG. (ON v REREARING) 


“Decided January 30, 1936 


Stock. -RAISING Homusreap—Aveticarion—Vaste> Brews —Prommayon Row —_ 


| WITHDRAWAL. Bin, ) 3 . P = | i : 
“The right conferr ed upon an ‘applicant oo section.2 of the ‘stock-raising ere 
sd: ‘Stead act, ‘and that: created by section 8 thereof, ‘are not vested. rights, but 


a are mere preference: rights, not attaching to. the land” unless and. until tt. : 
is designated. as. subject: to said act. There can be no’ ‘appropriation ‘of the oo 
*-Jand, :therefore; under either. section of the law, prior to sueh designation. wet 


sa - “Accordingly, the Department of the Interi ior, | ‘in. the face ‘of. the’ ‘withdrawal : 


of the. land. by the President’s order of November 26, 1934, is without | 


ae jurisdiction, to. designate it as. ie to entry under: said d stock-raising 7 
“homestead act. ee aa ee ey a = 


— Former INSTRUCTIONS A AND ‘Ducistoy crm AND “APPLIED. 


Instructions of January 42, 1921 (47. L. ‘D. (629), and ease. » of sot. F.  sitver | 
(2 L. D. 499), cited. and approved. es Se a cE ee 


a Waurens, First Assistant Secretary: 


aire - By decision of: September’ 26, 1985; he: 1a Daa tert ins affintiasice’ e 
: of a decision by.the Commissioner. of the General Land. Office, re-" 


- jected. the stock-raising: homestead: application of Mildruff H: Young,. ~ coe 
beguuae that. the: rappel involved. substantially: the same p auestin as 3 


Ray ee . 





| eh : "DECISIONS: ‘OF THE ‘DEPARTMENT: or. THE. INTERIOR 4490 a 


ys “that in s the ¢ case. ae ‘Alton R. uke ‘decided: ‘September 1 14, 1985; that Pee ee 
in the: Pugh | case a stock-raising | homestead application was. ‘rejected eae 
v in part; and that for the. reason. stated i in. the: decision. i in the Eugh: re he 
ease: Young’ Ss. application. was: rejected. . Saba 2 ae eS 
~. In the. Pugh case: the Department, atten, giving Gong ie aon: to: Sone. 
| "reports by the Geological Survey and the Division of. Grazing, 5 de oe 
eure dining to recommend: ‘designation of: the land involved, cE ee 


Tt is necessary,’ , however, ‘to ‘reject’ the: appellant's. application , as. “to: a ae ae ee 
ao cannoete mated. areas, without: regard ‘to the: character: of the land. involved, “By. petit tant 
_. Executive Order No. 6910 of November 26, 1934, the President withdrew from eee 
, ‘settlement; location, sale, or entry all of the vacant, unreserved, and unappros! oy 
Py ~ priated public jand in the State of Utah and’ reserved. the. ‘same for: classifica: aes 
oo thon and: pending determination of. the most useful purpose to which such land =. 
2! may: be put: in consideration of the: ‘provisions of the Taylor. Grazing ‘Act, SUb- 9 Oe 
nae ject to valid ‘existing rights. It is the well-settled holding of the: ‘Department. ees eet 
_ that a’stockraising homestead application confers upon’ the applicant'no right. 
-- except.a preference right. to enter the land, as against others, when:.and? i806 8. 
designated as. Subject ‘to. the provisions of the. stock-raising homestead’: act; Te aay a? 
_ and a withdrawal prior to designation is operative as to the land’ covered by °° 
the application. John F. Siwer (52 L. D. 499).' ‘Therefore, the undesignated 
areas Covered: by the appellant’s application were. ‘withdrawn ‘by the Executive aa 
-- order of November 26, 1984, and are not: sujet, to. disposal: under: the bases Pe i OS 


2 raising homestead. act at this time: a 7 ~~ 


eo. ~The: applicant filed a motion’ for aie? He. ‘devoted ihe ‘frst’ eg ae ee 
three. assionments of error to questions: relative to designation-of the 
“= Vandi. ‘The Division OL Grazing has given. consideration to the hemotign.:. ae 
and. has again declined. to recommend. designation, = aoe 

+. About one-half of the motion is devoted to. cunante thiat? the’ ap- ec 
ae plication: should be considered an. existing valid right which excepted a. 
_».. the land applied for from the withdrawal. The: applicant, states that = 
_ the Department has. always held: that the. filing of. an application ~~ coe 
oe accompanied. by the proper. fees. and commissions and ‘petitions: for : . oe Le 

' _. designation. segregated. the land. and that. if the: land be of the. chars | : 8 
acter applied for by the. application, the applicant’s right attached ee 

- to the land; that he knows of no law or regulation of the: Department 4) 
which supports the statement i in’ the Pugh. decision that the: applica-— oo 
_.. tien must. be rejected. as to. the: undesignated, land without. regard: to. a ea 
- “the character thereof ; that the last portion: of the: Solicitor’ s opinion oe 
-.- of February 8, 1935. (BB. I. D, 205), must have been overlooked when 
‘this decision was prepared ; that the stock-raising honiestead.act con) 
fers: rights. upon the- applicant i in addition to.a. preference: right, foe ts 
= enter when. and if designated that the cited Executive order: affected Bix oe: 
. only vacant, unreserved, and. unappropriated public land; that the =~ 
oe -Depar tment has always. held that-the filing of a valid: application for-ci6 es 
oe "Homestead entry, segregates the land; that the cited Silver case. is is not ae 


206 683—-36—vor. 55—29 
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ao ic : | — g 


a applicable’ pebass ieie’ it was a: Gifst- fora coelnation Cea o — 


23 which was. ‘mandatory: on: the part: of ‘the: Secretary of the. Interior; St : 


and that. designation © ‘is: “not: prohibited: in: the. Pee order ae ; 


e F ; withdrawal. 


ine ~The petitioner is in error in his onenbone Tn i. instructions of ee 
ee Ss anuary. ‘22, 1921 (ar L. D. 629), the Department said: oes, Et, 
. Phe. ‘Department has ‘repeatedly’ ‘held that. the. right: conferred pon. the S Sa 


Pe applicant ‘py section 2 of the stock-raising act, andj that created: by. section 8 ~ 
'. thereof, are. ‘mere “preference vights,. neither of which: attaches. to the land™ 


| unless’ and ‘until: designated’ and ‘which, when in ‘conflict, are to. be determined | re 


; by the. dates of the. original claims. -Manifestly,. therefore, thee” can be no... ng 


ae appropriation, either under section 2 or. section. 8 of. the stock-raising Taw, 


prior to designation of the land—in: fact, such appropriation. is forbidden—_ 


: - and - this Department,: in: the. face of. Be withdrawal, -such as the one’ here - ee 


| under consideration, is. without. jurisdiction. to designate under the: stock-raising . 5 ie 
eet law, as ‘Subject, to entr v thereunder, jand withdrawn: from ay by. oe seed 
au8 _ authority. fhe IG. SS ae . ee ee BR re ee ee ae 


‘The: withdrawal thane” hivolved was for a "national forest and os zt 


eee: lands legally appropriated were. excepted. ie Re ge 
| This. construction of. the stock-raising | ior edead: ee aces nob se 


. appear to have been questioned. or changed. By the Act of June 6, 


oo 1924. (43, Stat. 469), Congress amended section 2 of the ‘stock-raising “the 
~ aet to: allow settlement. and: change of: application. i in case of: failure 


to: obtain designation; but that did not givea mere stock- raising — a 


= homestead alee for ‘undesignated. land | ere right. of Apron: 7 


io ee priation, 7 
The cited Silver case py: Riloeee the. instructions. of J anuary Man 
| 2, 1921, supra, and it was: not: the pencils kind. of withdrawal ae 


Bh : for rehearing i is denied. 


a involved which governed, — 


oe ~The withdrawal of Navenber 26, 1934, eee valid vine, but : 
ag has been shown from the departmental: instructions, this petitioner _ | 


had nothing’ more than. ‘a. preference: right. to be: exercised if and 


when the land should be designated. There-was nothing to prevent: 7 os 


- the Government from withdrawing the land for’ a- ‘public purpose. 


The cited Solicitor’s’ opinion of February 8, ‘1935. (55. Dy 205), 


— did not contemplate or apply to stock-raising homestead. applications 
for undesignated lands. ‘Specific mention was made of “prior valid a 
_. applications for entry which were substantially complete at the date . 
of the withdrawal.’ ” Tt has been. noted. that the Department has tos 


- gaid. that’ after a withdrawal i it ke not. designate land: under: the cog 


: | stock- “raising: law. : > 
‘No. error is fouid in the decision complained of and the motion n a 


| Rehearing denied. : : a 


. BBE "DECISIONS. oF THE DEPARTMENT ‘OF ‘THE INTERIOR. - 4BL oe 


: nm 3 TO LANDS IN cHOCTAW AND CHICKASAW NATIONS MADE ome 
- AVAILABLE FOR RAILROAD RIGHTS: OF WAY UNDER ACT oF 
» FEBRUARY 28, 1902 ne | 


_ Opinion, January 30, 1935 


“Ispraw Lanns—Rraar or. ‘Way—Trris—Conprion’ “‘Precmpen UNFoLercue,. 


“Where ‘an, ‘act of. Congress. authorized the condemnation ’ and taking ‘of: In- : 6 


dian lands. for a. railroad right of. way upon. precedent compliance with. 


: ~ certain | requirements, among » them. full compensation | for the | lands” ‘ace ae ~ 


= a quired and. a provision that claims for. damages to persons: holding: title | 
to the lands or having an interest therein should be first satisfied or.. 


Be secured, and these prerequisites | were not fulfilled,’ ‘title. to Buch: lands ae | 


os remains in the Indians or their successors in interest. oO 


a —INpran ‘Lanps—Ricut: OF. War—Trrie, ; - = eee eg 
Be Az railroad company. acquired the right to take and: condemn lands for 8 yee ee ne 
railroad right of way in the Choctaw. and Chickasaw Nations under.an 

Sih enabling. act: of general application to railfoads,, containing a provision that. “nertige ae Bo. 
__. “before any railroad. shall be constructed or any lands taken or com-. |. 
as demned”, full compensation ‘should be made for all land taken and damage ~ ae a ae 
oo sustained. The-road was not. constructed by the company or any suc- - 


a cessor thereto, nor were. Jands condemned ‘or’ damages. paid in connection 


. with a right. of way. Held, that the conditions named: ‘in the act as. i. = 
ae precedent . to: acquirement: of right: of ‘way not having been fulfilled, the’ Co Rae ne 
“= lands involved remained. Jands” of. the Choctaw. and. Chickasaw. Nations, : 


and were not subject to. the provisions: of a ‘later act of Congress making . 
. a particular disposition of Indian lands reserved from allotment “because — 
. of the right iof: any railroad « or. railway, sompany therein: in’ the. varares 
| + of an easement.” » i bh ete med oo ty 7 | ge St hee gage Os 
oS Maxcoxp, Solicitor: ‘ Oe ee ee ae ee 
You [the. Secretary of. the Titerior] hie ere my opinion ue 


ee cerning the status of title to lands within the Choctaw and Chicka- ; 


oS saw Nations which were selected for railroad rights of way under the | . ee 
Act of: ‘February 28, 1902 (32 Stat. 48). Stated with more partic. 


3 ularity, the question is: whether title to those lands, after relinquish- : 


2b ment or abandonment. by the railroad, is vested in the Indian tribe or hs - a: 


In. the. owner of the property abutting. on the right of way. . The 
inquiry is directed toward two different factual situations: one in- 


BP see railroad has not paid. damages for the selected right of — — os oe 
way and. has never made: use of it; the other in which the payment eres 


of damages was made. and the railroad oa meee built and used | 


i é for a period. of time. 


itis my opinion that in'the. first étiuation= that} in ‘which no cee 


ae ages were paid. and no use of. the property. made—the title to the ee 
oor lands: comprising ‘the selected. right of. way is in the Indian tribe, BER hs 
- but that in the latter situation—that in which damages were paid’ : 


2 and use of the ® property made—the, title 3 is m . the owner of the abut- One 
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Nas ae and: I shall discuss these conclusions | in 1 the order i in 1 which ie ee 
have stated them.. ae 
On: November: 11, 1902, Secreary of the. Latedior abpkated’ ay 
s ‘maps of definite location filed by the Choctaw and Chickasaw Rail 
road Company covering certain strips of land in. Tps.. Tiand 2 8, 23": 
RR 8 E., I. M.,.Oklahoma. That. action was taken in conformity with — - 
the provisions of sections 18 e¢ seg. of the Act. of February 28, 1902,” 
supra, one of the purposes of which was to provide a means. for. the mee 
acquisition of rights. of way by any railroad through the Indian - y 
‘Territory. Although that statute required payment to the Indians ee. 
! of damages for the property ~ taken by the railroad, no payment. was ~~ 
ever madeby the Choctaw and Chickasaw Railroad’ Company Ore 
_ -its successors, and no construction was.ever undertaken. On ‘Sep- .. 
~ tember 7, 1933, the Chicago, Rock Island and Pacific Railroad Com- » 
_” pany, successor in interest of the original claimant, filed a relinquish- 
- ment to the Choctaw and Chickasaw Nations of all claim. to the pro- . 
) posed: right of way. That relinquishment. was. accepted by -the 
Department of the Tenor” ‘on November 1, "1983;. it. being stated, 
~ however, in the. letter of acceptance, that. unde® séction: 14 of.the Act 
of April 26, 1906- (34 Stat. 187), the title to the right: of way. was 
vested in ‘the: owners of the legal. subdivisions of which ‘the land 
“ds a. part, and not in the Choctaw and Chickasaw Nations. | 


Section. 14 of the Act of rae 26, 1906, men: in So. ear as perti- ? 


‘nent, is. as follows: 


That: the lands’ in tie: Choctaw, Chickasaw,  Ohierekes, ne na ‘Seminole : 
nations reserved fr om. allotment or sale under any Act of Congress for the..use - 


or: benefit of any person; corporation, Or. organization . shall. be. conveyed to the — 


person, corporation, or. organization ° entitled. ‘thereto: Provided, That. if. any 


- tract or parcel thus reserved | shall before | conveyance thereof be. abandoned 
for the use for which it was. reserved by. the party in whose interest the reser- 
\ vation was made, such tract: or parcel shall revert. to. the tribe and:be’ disposed 
of as other surplus lands thereof: Provided further, ‘That ‘this. ‘section shalt 
not apply to land reserved from allotment because of the right of any railroad 
- or railway company therein in the nature of an. easement. for right of way,. 


= ‘ depot, station grounds, water stations, stock yards, Or other uses connected 


hy : with the maintenance and operation of such ‘company’ Ss ‘railroad, title’ to which 
—e - tracts: may be acquired by the railroad or railway company under rules” and 
a regulations to. be prescribed - by the Secretary. of the Interior at a valuation =~ 


to be determined by him;. but if any such company shall fail to make. ‘payment 


- within the time. prescribed by the regulations or. shall” cease ‘to use such. land a 
for the purpose for. which it was reserved, title thereto shall thereupon vest. 
_. in the owner of the legal subdivision of which, the land so abandoned is a part, 
- except lands within a. municipality the title to which, upon abandonment, ‘shall 
| = _ vest in such mnunicipality. | eae 


“Itis only. under the second proviso. of that section Piha Gilet to. athe : ° , 
“lands embraced i in \ the bt right of. were can. 1 vest | in the « owners. bit 


ag 8 
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me of albuteing lends. To anvoke ie operation ist that proviso ae is nec- = “. 


. essary, that the facts show the land to have been (1) “reserved from eee 

ae allotmerit” and (2) so reserved “because of the right. of. any. railroad oe 
or railway company therein i in the nature of. an easement.” From — oe 
‘the facts of ‘the specific case presented to me it appears hak the. 2 

- land’selected by the Choctaw and Chickasaw Railroad Company was 


: actually” reserved from allotment: and ‘was expressly excluded. from 


the patents issued for those allotments. It is more difficult; however, - 


to determine whether that: reservation was made because is the pos- , | 
_- session by the railroad of a right i in the nature of an easement. To = 
- make that determination. it: 1s: necessary to consider the Act of Feb- > 


ae ruary. 28, 1902, ‘supra, under which the railroad’s claim was initiated, ” s ee 


= for the purpose ‘of discovering: the nature of ‘the: right created. ora 
_.. » “The: first twelve sections of the Act: of 1902: ‘provide specifically. = ee 
-_ ie grant to. the Enid and. Anadarko Railway Company. ~The: re- ee 
_. maining sections set up a method by which any railroad might. secure, 
ae right: of. way and supplemental properties in. the Indian Territory. eS 


It was under these latter provisions: thet ‘the Choctaw and oS * 2 
; Railroad Company initiated 7 claim. , eh © 
Section 183 reads'as. follows: oF = 


That the right to locate, construct, own, equip, : opératé, use, and 1 maintain, a 


- “railway and telegraph and telephone. line or lines into, ‘in, or ‘through the Indian : P 
a Territory, together with the. right to take and condemn lands for right of way, 
depot: grounds, terminals, . and: other railway purposes, in-or through any lands. be ys! 


sa held by any Indian tribe or nation, person, ‘individual, or municipality’ in said” : : i - - 
oi ‘Territory, or in or. through’ any lands in said ‘Territory which have. been or ae 
. may hereafter be allotted. in. severalty to any individual Indian or. other. person. Riess 


under any law or treaty, whether the same have-or have not been conveyed: 16 
the allottee, with full power of alienation, igs’ hereby granted. to any railway ee a ee 


- company org anized: under the laws of the. United States, or. of any. State: or a 


a Territory, which shall comply with. this Act. 


So far as land i Js concerned. that: Section: anes! only he a to ee ee 
oe and‘ condemn. ‘The following sections define more closely. HG es ye 
nature and’ extent. of that. right.. Thus, in section 14, the width of == 
ae the rig oht of way. and. the’ extent. of: the- land. acquired for other a 
os. railroad purposes are limited. . In section. 15 it is: provided: laos 


“Phat before any railroad shall be constr ucted or any lands taken or: condemned: eae. 


for any of the’ purposes set forth in the: preceding section, full compensation \_ ee 


ae for such right. of way and all land. taken and all damage done: or to be done a oe 


-. by. the construction of the railroad, or the taking of any lands. for railroad ao 


7 ‘purposes, shall be made to the individual owner,. occupant, or allottee of such 


7 lands, pus to the - tribe. or nation: foponee or in Which. the’ same. is situ- 5 res 


ated: * * *)) [Italics added.) 


: ee ab: further provides. that, in case OE. Pee os hee ie ss 
amicable settlement. concerning the: damage - and the compensation cc ee 


ee ? _ therefor, a board of referees shall make an. a of of damages, ae = 


uN : 
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ie Re f iéeks to] review by the United. States Court « on appeal, ‘The + seion 
| then provides that—_ ee | le gr ee a Bo 


eo, : When. the award of. damages is filed with ‘the “Glove of. the: court ae ‘the : 


Bee referees, the railway company shall deposit. the amount. of such’ award with | 


the clerk of the court, to abide the judgment thereof, and shall then have. the - 
right. to ne upon and take: lia of the proper rey aouehe to be som i 


<< _ demned: pasa: -[Italies added.] a 
From eee provisions of section 15 ahiek: I have qiated 4 it is oe 


apa nitest: that a railroad, even though it may have filed its maps — 


sof location and even ‘though the Secretary of the Interior. may have . . 


a approved. those maps, cannot. take the’ property. sought, enter into - 
| “possession. of it, or commence construction unless. redress. has first B 
~~ been: made for the damage which. will be occasioned by the taking , 


of the property and the construction of the line. . In such. circum- 


. stances there is, in the absence of the payment of damages, no “right _ 

of any railroad or. railway company. therein in. the nature of an - 
~ easement”. as required to bring into operation the second proviso of 
section 14 of the Act of April 26,.1906, supra. A. right in the nature 
of an easement is a right. in land, oad the Choctaw and. Chickasaw 
Railroad Company or its successors could, under the provisions of 
the Act. of February 28, 1902, acquire an interest in the land of its 
proposed right of way Gnly: after the payment. of damages. Those 


damages the Choctaw and Chickasaw. Railroad uiank and its _ 


_ successors never paid. ee fe 
_. Itis, consequently, my ceucliaen thot: the second pre oviso cor section 7 
14 of: ‘the Act of April 26, 1906, does not operate to vest in the | 
abutting owners title toa ‘proposed: but abandoned. railroad right 


oe f way, selected under the general grant contained in the Act of 


| ‘February 28, 1902, if the railroad paid no damages. for the lands. 
selected. In such. a Case the title to those lands which were > reserved es 


~ : from allotment is. vested i in the Indian tribe. . 


This conclusion is not to be shaken by a consideration of the ‘thet. 


: x “that section 14 of the 1906 act, provides that title to the right of. way. 
_. shall vest in the owner of the legal subdivision of which the land © 
“abandoned is a part in the event of failure by the railroad: company » 


. to make payment or of cessation of use. The payment to which refer- 


: “ence i is made is clearly that. which i is. to. be. made: by the. railroad in i 
order to’ ‘secure a conversion of its. easement into a fee title to. the es 


oe right of way. The abandonment of use to. which reference i ismade 


peas 1s clearly an. abandonment of a use theretofore validly acquired. ny 43" 


accordance with the terms of the 1902 act, however, no easement ex-- 


ney, pit ists to be converted into a fee and no right to use has been validly as 
ae oe until i damages for the taking of the Tight of eWay. have been ge 





eng o os ea 
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Be paid ‘The eefevencd Ae failure't tg pay’ and: to’ abaridonment ab usin ge 
-. the second : proviso of section 14 of the 1906 act. is not, express shy.or-by 0 ee? 
ee implication, ab. modification or elimination of the provisions of the 1902") 2 fo 
a _ act, nor: does, it. cause an extension of the’ ‘application of the: 1906 act - : ie 
to a case where the land included in’ a proposed right. of ‘way, ale ee 
~~ ~ though reserved: from: allotment, was ‘not. reserved: because. ie ce . oe 


ee existence: of a right i Im. the nature of: an easement, - Seo ita 
‘The Act of 1902 differs from the Act of: March 3, 187 5: (as Stat. 489, SiS 


pare on S. G.,, Tit. 43, Sees, 984 to.939, inclusive). and other special grants — o pag 
ee EO. railroads: ‘for a right; of way over public. lands where the effect of = 


a ~ ‘the filing and approval of the maps ‘of definite location of the line of ~ 


Ce railroad vests the legal title in the railroad. “Oregon Short Line R. Co. - ‘ _ oe 


~ -y. Stalker (225 U. 8.142); Rio Grande Western Ry. Co. v: Stringham 


(239° U. 8. 44). Grants of a railroad right of way.-over public lands. : . 


care grants of lands. that, are subject: to. ‘sale ‘and disposition: under © ; 
: general laws and free from prior valid appropriation (Newhall v. 


— Sanger, 92 U.S. 761; 763; Union Pacifie Railroad Company v. Harris, _ a 


9B U.S. 386), whereas he’ grant now under consideration authorized — 
the taking and: condemnation of lands title to which was vested in'the 
- Indians or their’ transferees, and prescribed as a prerequisite to the — 


attachment of any rights to the land that the claims for: damages by | 


those holding the Indian title should be first. satisfied or secured. — 
These prerequisites not having. been met, the title pointed where: it ‘ 
was before the Ae. of the 7abp of location of the line. ' a 


1 | 


Brom this: discriseion. ‘alinindy presented it” 1s obvious in aphoun 1s 


at - vested title to the abandoned right of way acquir red under the general 
grant contained in the Act of 1906 if the damages were paid-and the 
. r ae oad: actually. constructed. In such a case a right in.the nature: of ee 


. ani easement exists. Missouri, K ansas and. Texas: Railway Company ake 
(84.1: D. 504). If the railroad company then failed to make pay- 


- ments.to convert the easement into a fee as required. ‘by. the Act of 1906 . 


ae and the Department’s regulations of J une 12, 1908, or abandoned. the™ oe 


a right of way, the second proviso. of ‘section 14: of the 1906 act would — | o : : : a 
ae ai operate to vest title “in the cae of the Jegal subdivision of which the te is 
= oo ro abandoned i 1S & part.” a a hee ee ee ee aioe 


A ipitored a on 
T. “AY Waris’ fe oe Bie: 
| First Assistant # Soortary. 





456 _ DECISIONS or THE ‘DEPARTMENT oF TRE INTERIOR “tol. ae 


TITLE TO LANDS IN CHOCTAW AND CHICKASAW NATIONS soe 


. AVAILABLE FOR. RAILROAD RIGHTS: OF Way UNDER ACT OF | 
" FEBRUARY 28, 1902 (ON REHEARING). | ee ke 


| Opinion, Aprit 23, 1986. 5 


“Inprhx LaNps—Cxooraw AND - OnToxasiw -Nawtons—Deees | TO. | Breeror- WAY : 
—_ -Lanps. as Wo a de aren paces a SIR Re is i 
oe fe. The Choctaw and sulci saw: ‘Nations. are ‘invested with: ae ‘title to jand . 
ops selected by. the. ‘Choctaw. and ‘Chickasaw: Railroad: Company: for ja ‘railroad * , 
~~ right’ of way: under the. “Act. ‘of February 28,. 1902 (82 Stat. 48), since 
. Said. ‘railroad’ company os never’. paid . compensation, for such. right of - 
oe way nor made use of its, Be lal ke a i ast | iS 
“INDIAN Lanns—Trrue—Hamnoap Riowe oF. War. ee 7 ‘ on eS 
An. act of Congress provided: ‘that: title TOs ‘certain. Indian ands reserved ee 


» from’ allotment becduse of the “right. of any. railroad: * 2%. * company ae 
- therein in the. nature of: an: easement. for, right of. — ‘shall yest’ in). <5: 
__ the owners. of the abutting ands if the railroad. company “shall: cease to pend 


. ase. such - dJand: for the: ‘purpose: for: which it was. reserved.” “Held; That . 


=e “such act: did not. have’ application to Indian Jands. which. by. the. terms of ao 


an earlier act of Congress were made available for. railroad. rights of 


Poot Eaway: upon the fulfillment, of certain pr escribed conditions, which conditions e : 
eo Eine never. fulfilled, and that title: to: such lands ‘Gongequently remained Ee ae © 


Z in the Indians. | 
Case of Noble. et a. v. City. of’ Oklahoma City (298 U.. Ss. 500), cited. 


“Inoran Lanps—Riesr oF War—Trrie—Acr oF APRIL (26, 1906. 


“The ‘second proviso to section 14 of the Act of April 26, 1906 (84 Stat. 
Sie ~ 187), ig - operative, according to its own ‘terms, only. where. a railroad has . 
theretofore. acquired an: interest - in the iand in the’ ‘nature ‘of : “an ease- ie 


“ment, the lands. permitted : to. be’ acquired by. abutting. land: owners: being. — 
-. Indian lands “reserved: from allotment because. of ‘the. right of: ‘any railr oad ; 


2 aA | company therein in the nature of an easerient. for right’ 101, i, 
“oe Way”, ete. It. follows” from this that’ the act does’ not operate™ to vest. 36. 
“i Ettle | to. the land. of ia ‘proposed. right. of way: irrespective. of . whether’ or.” Monee 


-: Rot. a railroad’ ‘company. has, acquired an interest In. the. land. 


INDIAN Lanps—RicHT OF: Way—Trme—Payenr OF Daacsons—Acrs OF. Sic 
- RUARY, 28, 1902, ‘AND. Apnit. 26, 1906. es : 2 


~The payment. ot money. for right: of. way, dumage, “ete: preamieea bye the Ace 

, of. April 26, 1906, “was made a. condition precedent whereby. a. railroad.’ 

ie company might obtain the. fee estate in. land. over which tt had acquired. 
me Ge right, ain the nature of an. easement,. “by the. payment: ‘of: damages as 

7 “prescribed by ‘the Act” Of: ‘February. 28, 1902; and: such. payment: under © 

the Act of: April 26, 1906, has no reference ‘to the payment. ‘of. ‘damages : 

ne already’ prescribed. by: ‘the Act of. 1902. Accordingly, nonpayment of. dam- 7 

ages under the earlier. act does” not: make operative that. clause! of. the 7 
eT 1906 act which vests title in the ¢ owners, ‘of abutting lands. coe 
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INDIAN, Tinbe here oF : Peeevany 28, 1002, 4 AND. > APE, 26, 1006-—Deeanrcennan ne S oS a 


_ Construction. 





“Phere. has. ‘been a. Cone and’ eae standing errs ‘construction or oh, Sea 
gr the Acts. of ‘February. 28, 1902 (32° Stat. 43),. ‘and » April 26, 1906" (84. ae 
“Stati. 187 y5 in harmony with the: conclusion “reached An “the. opinion | POR ee 


oS anuary 30, 1985. 


“Isp Lanps—Convexanon—Lanps Rusinvep—VEstiNe OF Trvras, 


"Where a ‘deed. ‘of. conveyance | recited. that ‘the grantors ‘(the Chovtay: aud . vt | 
ee Chickasaw: Nations) . conveyed | to. the grantee | a certain tract: “less. 6.26 ae 
acres, occupied as a ‘right: of. way” by a certain. railway, and: the railway | 


company - failed to: occupy the. tract thus. excepted, title. to oa 6.26 acres ae 
did: not pass to the grantee under the conveyance. oe aA 


: Mazer, Solicitor: 


You: {the a ba the » Interior) hive Fe that . pote er 


3 certain protests against the conclusion. reached in my. former. opinion, “ 


pie No. M. 27814, which was approved by 3 you on J anuary: 30,1935. See is Foe 
os page 451.) Tn that opinion it was held that the Choctaw and Chicka-— Le. 
saw N ations were invested: with the title to land selected for railroad » es 
rights of -way-under, the, Act of February 28, 1902. (82.Stat.. 438), Se 
where the railroad has never paid compensation f ‘for the selected a Po. 


—_— of way and has never made use of it. | ec. 
The protests have. been made by’ the oil and. gas i of a “part : oe 


et ” of the homestead allotment of one Laura Burris, an enrolled: mem-. ~~ — 
~ ber of the: Chickasaw. Nation,. At the time the allotment to. ‘Laura es he 
ee Burris was. made the. Choctaw and Chickasaw Railroad Company — — oe 
had filed: a map. of. definite location of its pr oposed. line of railroad 
for the. “purpose of securing a right of way in conformity with the. foe 
oS ae provisions of the Act of. ‘February. 28, 1902, supra. ‘Consequently, eee 
- the deed. issued to. Laura. Burris by: fie Choctaw and. ‘Chickasaw 99° 0 > 
_-.. Nations: granted the homestead allotment. “less 6.26 acres occupied. 


ag! a right of way: by the Choctaw and. Chickasaw Railway.”, ” ‘The — . : 
_ railway. company,. however, did not: pay. damages for the tight. Of .263 5,25 
 Wway-as required. by: the statute and has never ‘made use of the land. | | 


In those circumstances it would follow from the Opinion of J anuary, : 


> 80, 1935, that. the fee estate in. the land embraced. within the. selected. 


right of way is vested, not in the owners of the abutting lands con-. | 


- tained i in. Laura, Burris’ allotment, but in the: Choctaw. and Chicka: —. 


saw Nations. | cs ) ” 
The oil and. gas lessess of the atiutlihe allotted lends ec that: : 


= the fee estate in the land of the right of: way. is vested 3 in their Jessors. bean eee 
; Their claim i is. based. on. three. contentions: (Ly That under the. PLOVER! eo : 
sions of section. 14 of the Act of April 26, 1906 (84 Stat.-187),;the os, 
- fee estate passes, on, abandonment of the right of way, to the “owner _ ee 
of the legal: subdivision. of which: the land so abandoned.is a. part”; ee. 


ag (2) ‘that, the. Department has long. interpreted that. statute. in- ihe Bagels 
are manner contended fons and that there 1 is coneinently * an: n established _ etre 
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ee 


Be ee Prenrtt rete constriction. on which the. aoe atid: Shee have 4 Pe 
~~ relied and which cannot now be lightly’ overthrown; and (3) that 
“in any event the original allotment deed’ to Laura Burris conveyed a 
to her the interest in the land covered by. the. ‘proposed: right of way beeee 
i. which the Indian: tribes. had, and thus that any abandonment. or. re-. Fs, 


: linquishment. of. the right of way by. the railroad: company must ag 


5 : | _ a matter of law inure to the benefit of the allottee. or her assigns. — — 7 
~~ This. my. opinion that: none of those contentions i is well founded, but: 


ete : pen shall discuss them at some > length | in. . the order: in which, qT shave oe 


‘The. opinion ‘of te anuary 30, “1935, ita a, ‘detailed: ee | 


aes ; of the 1906 act as well-as the granting act. of 1902. The conclusion. 
Was reached, that the 1902 act’ granted only, 2. right to acquire. a right | 
- of way aft er, among other. things, t the payment. of compensation tes 
~ the Indians, and that the. 1906. act. operated’ to invest the abutting ans 


“property” owners with title to abandoned, rights. of way only if, 


among other things, ‘the rights of. way had actually existed as in- 


terests in: the land in the nature of easements. In those circium- 
stances, of | coursé, title: to the right. of way would not pass to the. 
: abutting landowners 3 in a situation. of the type now. presented. where 
no. payment. of damages: was ever made by the railroad’ company. to: 
| make possible the creation. in it.of an interest i in the Jand:. 

[have ‘thoroughly. re-examined the bases of that: conclusion ‘Gori: 


- cerning. the interpretation of. the statutes aud, in ‘doing so, I have =| 


carefully. considered the arguments which have been presented both | 
~ orally and in written briefs on behalf of the oil and gas lessees of the. 

ee abutting lands. Ihave, however, found nothing to create doubt con- 

cerning the. correctness of the coneligion’ or the. soundness of the 


ee analysis: by” means of which the conclusion ’ “was reached. | ~The inter-. 


mee pretation placed: on the granting: act. of 1902. is. not seriously ques- 
tioned: by the claimants, nor can it well ‘be questioned. Ina recent i 
eae opinion of the Supreme Court of the United States in ‘the: case of 
ee Noble et al. v. City of Oklahoma City, 296 U. 8. 560, 56 S. Ct: 562,00 
a the: court: squarely decided that, under a grant substantially Sail ae 
to that contained: in the 1902: act, a railroad. obtained only.a right: to Pe Fe 
* od pegitire a: tight. of way on payment of damages. Consequently there 
oN. ean be. no: doubt that the Choctaw-and Chickasaw Railroad Company, — eee 
failing as it did to pay the required damages, acquired no aetuad, ae 


: interest: of any kind in the land of its proposed right of way. 


- The claimants’ primary contention, however, is that'the act of 1906 ore 


7 a . : operated to vest title to the land of the pr oposed. right of © way in the : Y ; 
es abutting. owners irrespective of whether the railroad had acquired an 
s -, interest in tthe land. ih section’ 14 of that act it 1s. provided t that a ae 
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-  pailroad 1 may, on: | making peiymiint to be. prescribed by t ie sSeoretasy 3 bee 
A of the. > Interior, acquire title to. Jands- over which it. has a “ right pe Gee he 
| in the nature of an easement for right: of way.” By that ce Dia 
“game eechion it is prescribed 1 that if the railroad should fail to: make the ‘ oa oo 
payment, title to the right of - way will vest. in the owner. ot the abut- eee 


ting lands. The ‘claimants argue, ‘that. since the. railroad. ine ‘this | Bar ae 
~-instance made no payments, the title to the right of 1 way. has vested in 

the. abutting owners under that statutory. provision.’ That argument, 
In my opinion, is fallacious for two reasons. . In the first place, ‘the oe 


. ‘provision in section 14 of the 1906 act is operative according to itsown 


inne only. where the railroad had. already acquired an interest in the 


~ land “in the nature of an: easement”, and it has already. been, pointed at 


out, that, under the 4902 act, no interest in the land could. be. acquired | 


a byt the. railroad i in the absence: ofa payment of damages for: the taking eS 
ee SOE: that, interest, which payment was never made 3 in this‘case. Inthe = 
pe. second place, the payment for which provision is made in the 1906. se 
act is a payment in addition to and independent of that. required byyy 4 os 
_. © the act. of 1902; The payment prescribed by the 1906 act-is‘one 

rapa _ whereby. the railroad might acquire the fee: estate in the. land ovens 


_ which it already had acquired a right in the nature of an easement by _ ee 


i : . the payment: of the damages prescribed by the 1902. act. ‘Clearly a ao 
railroad which had paid the damages and acquired a right to build 


= and. operate its road ‘under the 1902 act: could not be required to make po ete 


a further payment on penalty of losing its vested easement for failure. ee oe 
so to. male payment. Consequently, it is manifest thatthe payment ae 
“  vequired by the 1906 act is:a payment for. the servient estate so ‘that. te te 
the entire fee estate in the land may be acquired by. the. railr oad, in Dace 
= default’ of which. the servient estate is to vest in the owner of. the Cees 

~~ abutting land. In those circumstances it is clear that the payment =| 

co contemplated by, the 1906. act: is for a purpose entirely: distinct. from ose 


the purpose of the payment, required. by the 1902 act, and. that. the 2 ‘a a 


- former: payment is in addition to and independent. of the latter: . 


That conclusion i is ‘inescapable when the legislative history of the . : 
act is considered. The legislative bill. which. subsequently became. 
the act of. 1906, without, alteration of the provisions contained in.” 


section 14, was drafted: in. the Department of the Interior and (was 


‘submitted to the Congress for its consideration by the Secretary “Of 


| the Interior with. his letter of December, 1905, to the Speaker of the. 


“House of. Representatives. With that. Tees: was also included an 
= explanatory statement. prepared by ‘the. special committee which the Mog De 
_ ‘Secretary ‘had appointed. to prepare the bill. Those documents are 
“sf all reproduced i in House Document No. 4, 59th Congress, ‘Ast. ae ae ee 


th explanation of. section 14 the Department? S committee stated: 


Section. 14 provides ‘for. conveyance: of all. land in. said nations reserved frou : ee ae 


a _ allotment o or * sale for the use or benefit of any person, corporation: ¢ or organiza~ - 2 eae 


sf ‘ at ae 
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a5, . ‘ton; and that this. section "shall: not apply + +5 Jand- eeseeyed ‘from allotment oo : 


| z oe cause of the right of any ‘railroad company in the nature of an ‘easement, which . ‘. > : 
Py ae the company. is: permitted to purchase at a valuation to be determined by, the Oar 


a 7 Secretary. of the Interior. ae - 
A similar explanation 1 was inade ie the a on Ciidisn Affains a 


LEC of the House of Repr esentatives when it. reported favorably onthe 


: bill (House Report. No. (183, 59th pees | Ast agai In ast os 


a 7 - -Teport, it was stated.: 


~ Section: 44 authorizes. per sons, corporations, or. organizations Zor. hen lands! 


a ae have been reserved. to. buy the same and secure an absolute’ title therefor. 


In those. circumstances there can. be’ no: ‘substantial doubt that ihe ce 


. “payment, on default i in which the title: to lands’ covered. by rights: of, 


way are to vest in. abutting: owners under the 1906 act, is a payment. =~ 


for the fee estate i in the lands and not the payment. required to create. 


| the: easement, or right “in the nature of. an. easement”, -to- which the — 


fee estate. is servient. Consequently it is my opinion that the act: of ~ 


7 1906:has no reference to the payment. of damages already: prescribed 


by. the act of 1902, and that non-payment of those damages does not 

make operative that clause of the 1906 act which vests title m the 

owners of the subdivisions | of which the abandoned rights of way 
are a part. 9B ae — . | — 

| | AL. 


- [find no substantiation for the contention that the Department has _ 
consistently placed a contrary interpretation on the acts of 1902 and , 
1906 by holding that the title to abandoned rights of way reserved — 
under the act. of 1902 vested in the owners of the abutting property — 
-where the railroad had never paid the damages necessary to the crea- 
tion of an interest in the land covered by. the selected right of way. _ 
On’ the contrary, I find that prior to the present: controversy the: 
_ Department has consistently held that: the title to such abandoned 


a rights of way is vested in the Indian tribes and not in the penne uae 


owners. | | 
In: support. of their: conterition on: this: pou the claimants ‘rely. 


es expressly. on an undated longhand memorandum by. Mr. Meritt-of 


_ the Indian. Office to Mr. Layne.of that office, the letter of the ‘Acting | i 


‘Commissioner of Indian Affairs to the Secretary, of the Interior — 


vue ea = under date of March 28, 1918, Assistant’ Secretary. Laylin’s letter i: : a 
ee Ok April 19, 1918, to Jamies 8. Davenport, Second Assistant, Com- + 
- missioner Hauke’s letter of May 6, 1913, to L. H. Burton, and Com- 


- oe missioner Sells’ letter of J uly 9, 1919, to Bon. Robert 1. ‘Owen. Mr. 2 


: : 7 Pe -Meritt’s undated memorandum. and ae Acting Commissioner’: S etter 4 ic 
of March. 28, 1913, which was. prepared as a result of the memo- — 


. randum, ‘unquestionably soe, the conclusion that whether < or r not Cae 


fr . ae 
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‘ ae eailzonal « ever. paid thie ditnaaes requiced by che act of 4902, 46, . | 7 . : —? 
title to. the right. of: way. vests, on abandonment, in the. abutting ee 
| owner's under. the provisions of section 14 of the act of 1906. But =~ 


| the Acting Commissioner’ ‘Ss letter. failed to meet with the approval a | 


of the Department. ‘Under date of April 19, 1913, Assistant Secre-- = 

tary Laylin wrote to the. Commissioner of Indian Affairs concerning 

-.. the Acting Commissioner’s letter: . Although. the Assistant Secretaty = 
approved the conclusion, that, if the railroad had paid the damages” 


~ required by the 1902. act, ake. title passed - on. abandonment. tothe ~ i’ © 


| abutting. owners, he expressly. repudiated the conclusion that a similar gE 


- result followed where the. railroad had not paid the damages. - Sins o 


 that-latter situation he clearly held that the title to the right of way er ae 


was vested In the: Indian tribes. . The Laylin letter of April 19; 1918, me a 
to Ja ames Ss. Davenport. was written in conformity with the letter: oP ae 
_ of even date to the Commissioner, a copy of which was enclosed. ae 


The. Hauke letter of May 6, 1918, to L. H. Burton also was written _ 
“pursuant to the Assistant: Secretary’: s letter of April 19, 1918, and had. | 
- reference only toa tight of way: for which the railroad. had paid the. | 


damages required by the. ‘act. of: 1902. Likewise, Comniissioner Sells’ 


letter of July 9,.1919, to Hon: ‘Robert L. Owen, which also recognized : 
title to bein the abutting owners, is shown by the files of. the Indian — 
- Office to ‘have had reference only to 2 right’ of way. for which the : 
railroad had paid the necessary damages. — ge 
eee hint true, however, that three Indian Office letters of meene é date,” 
one of which was. approved by the Department, have squarely taken: 7 
the. position that, even though the damages had not been paid, the. 
title to the land of the right of way vested in the abutting landowners — 
“by reason of the provisions of section 14 of the act of 1906, All-of: 


-. those letters had reference to the precise controversy now under 
: consideration and all of. them were overruled and nullified by. the — 


former opinion. in, this controversy. In such. circumstances those: 


letters clearly. cannot. be relied on. to establish a “contrary, depart es ae 


~ mental construction. © 
Actually I find that. there oe bee a: , continuéus a long: standing 
~ departmental construction. of the. statutes in accordance with the. 


~~ conclusion reached in the opinion of J anuary 80, 1985. The records 7 


of the Indian Office show that over a period. of years some 69 deeds _ 


2 have been executed by the tribes conveying tracts included i in aban-_ | 
. ‘doned. railroad ‘rights. of way. for which damages had’ never been. 
paid by the railroads. - Those conveyances were, of course, predicated — 
on the proposition that, under the statutes, title -to those lands was. 
ot vested in the tribes.” For convenience I cite afew of the ‘Indian 
_ Office letters authorizing those conveyances, each of which letters 


Te expressly enunciates. the. conclusion flowing. ftom. that construction 
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on oe thé: are auick is’ now eae “Lather of. May 13, 1916 
meee (9091215), approved by the Assistant. ‘Secretary of the: Interior je 
on May 15, 1916; letter of ‘May. Q1, 1918 (43901-18), approved: Dye 


= ue the. ‘AsSistant Secretary on. July 17, 1918; letter of May 21, 1918 ee 


owe (43902-18), approved by the ‘Assistant. Secretary on July 17, 1918; . 


_ letter of December. 12, 1918 (98915-18) approved by the ‘Assistant, - ee 


Secretary on. February. 18, 1919; letter of December 17, 1918 =) 


x (1007 53-18), ‘approved by the. ‘Assistant: ‘Secretary on. February 14,. 


Se 1919; letter of March 26, 1919 (27 665-19), approved by the Assistant. 


oS - Secretary on April 19,. 1919; and. letter of May 5, 1919. (39598-19),. we 
: Approved by the Kastsiunt Secretary on. May 19, 1919. - Sa 

- +. In those: circumstances. it appears: that the feng odabliahed cate . 

oe pretation of the Department has been exactly, to Pee contr ary of 7 


ae that mggested ee the claimants. as 


| “Perhaps the rriost: serious “question r aieds by the claimants is 

oe aphether the: original ‘allotment. and conveyance of land to Laura — 
_ Burris by the Choctaw and Chickasaw Nations conveyed to: her - 
the. entire estate which the nations had in the land covered by the — 
~ aight of way.. If the conveyance was that inclusive, of course, the 
- allottee and her assigns would have vested in them the fee to the land. 


‘covered by the abandoned right of way irrespective of the provi-. a 


~~-gions of the act of 1906, and no interest would or F could. remain in 
the Indian tribes. | | 
_. The conveyance to Laura. Burris. was, in toca similar to all of. 
the convéyances’*made to members of the Five Civilized ‘Tribes i in . 
fulfillment of allotments, The described parcel of land was con-. - 
. veyed “legs 6.26 acres” included in the: selected right of way of the 
~ Choctaw and Chickasaw Railroad. There would ‘seem to be little 
- doubt,.that such a. deed. conveyed no interest of any kind in the 
” 6,26 acres which were expressly excluded. Yet in a recent case. 
~ decided by the. United States Circuit Court of Appeals for the 10th. 


— Cireuit, (Shell Petroleum : Corp. v. Hollow, 70 Fed. (2d) 811), it aS 


was held that a deed conveying a tract. “excepting one acre”, which - 


7 i. had. been conveyed. to a school district. for so long as the property a 
8 Was used’ for. school purposes, “operated. to: convey: the. grantor’s 


~ yeversionary. interest. in the one acre and to invest. the grantee with — 


on : ‘the: fee title to that acre upon its abandonment for school purposes. — 


. In: arriving at that. conclusion. the court relied heavily on the com- te 


ae ade : 7 mon law presumption, created as a matter of. public policy, that a : 7 . 
~~ conveyance of land carries with it the grantor’s interest in strips 
_ OF: .gores: and small parcels. which. have been carved out of it by.) 


Bes : 2 . oo conveyances: of interests less. than a fee simple absolute. Yet. a ; 
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“ee Seventh that. pr pesdfiption® muse fall if thie intent of the parties is s shown eg oe 
sto be. otherwise, for the effect. of an exception. in a conveyance 1S 
eee: dependent: ‘on that intent. Chicago, Rock Island and Pacific Rail-- 
way Co. vs Denver and Rio Grande Railroad Co. (143 U.S. 596, e 
te 614). Tt) may be both. reasonable. and desirable: to imply an. ‘intent pate te ee 
ae tO convey. the ‘grantor’ s interest in an. abutting street - (Paine. eb. Oh ak 
vy. Consumers’ Forwarding .& Stor age Co. et al., 71 Fed. 629) _ Onan ian 
7 . abutting: ‘Tver. bed . (United: States Vv. Hayes a dls, 20. Fed, (2d) s - ae 2 
~~. 873): where: the. description. of the. conveyed: property. does not‘in- ee 


~ clude the: street. or river bed but where it-is not. expressly. excluded. 


“S But a. very different. situation exists” where, as heres‘ the deed. eX ee: > ee 
- pressly- ‘states. ‘that. it conveys a certain. tract: “less” a. designated’ fe teas 
parcel: or” ‘strip. “Where. such: language is used many. courts have ieee’ 


- decided. that. there is an. express. intention to. retain: all. interest. in — aes 


. o the. excepted. par cel : ‘or strip, and that, in fact; no. interest therein ois a 


ds: conveyed. Hartwig et ux. v. Central: Gaither Union School Dis- 


Ve ‘trict et al., O53. Pac. 783 (Sup. Ct. of California) ; ‘Moakley et. al. Vv. ee 
eo Blog ‘et. an 265. Pac. 548 - (Dist. Ct. of. App. of California) 3; Dich- ee ee 


as: man v. “Madison: County Light. and Power Co., 304 Tl. 470, 136 NE. 


790; ; Appleby et al. v. City of New York et al., "199 App. Div. 589, 192. yee 


NG. Y. ‘Supp. 211, affirmed; 235 | N.Y, 351, 139 N Ez 474; Voss ve Pag 
a Thompson et al., 105 Okla. 238, 232 Pac. 302. as 


©” Té we accept 25 good law the holding in the case of Shell Pétion 
eae Corp. v. Hollow, supra, that, the words “less” or’ “excepting” seas 
when used ina conveyance are not. conclusive manifestation’ ofthe. 


aoe grantor’s: intent. to retain whatever. interest he may have’ In’ ‘the oe : ee 
-. excepted tract, it nevertheless -does not. follow that, in the. instant. © © 
“-. ease, the allottee. acquired the interest. of the Choctaw. and. Chickasaw oy eo 
coe Ne tions. in the land covered by the: “proposed. right of way. Inthe 
= Shell case the court recognized that the words“less” and. “excepting” oe 
ae might. indicate. an intent not to convey: any interest. in. the excepted = io 
os parcel, but. held that not necessarily to be true in. the case before it, 


” since the: conveyance was by warranty deed and the: exception. many 


. wae have been: intended. only’ to protect. the grantor from any liability on. i ; a 
his warr anties because of the existence of: the dominant estate. in the. ee ale a 


excepted. parcel. Actually, then, the existence of the warranties was 7 . 4 ; 
_ the controlling factor in the determination: that: the Servient estate = 


aos in the excepted ‘parcel. passed to.the grantee. But the. conveyances ee 


from: the: Choctaw and. Chickasaw Nations to the various: allottees, — | 


Ese including Laura Burris, contain no. warranties ; ones uenty: the ‘de- eee Po 


nis ~ cision j in the Shell case is not applicable. here. 


it appear Sy: then, that the Indian tribes. did not. convey: to. Lara. Z 


oe ae is their interest in the selected. right. of way unless there is some | = 


_- other manifestation of. intent. so to convey or some other. circumstance ~ 


aoe to explain t the bal hese ee contained i in the conveyances No™ cere 


. 7 an 
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a otties cir cimistandé’ "explanatory of the Spin ‘has’ best’ dacieated ee 
i” and: I. Inow of none, Certainly: it cannot be: said. that: the: ‘purpose | 
a, 2 OF the exception. was merely to. exclude:the. interest. which the rail-. 

~. road had'in the right of way. If that were the purpose it: might, 

: . easily: have. been accomplished by. omitting any exception at’all:or . 


< by expressing the exception in. appropriate language. It. certainly 
_ Is not. accomplished by an exception of.the land itself. See Uf oakley. 


ee et al. v. Blog et al., supra, and the cases. therein cited. by the court... ee 


‘It-has been suggested | that: a manifestation of an intent to convey Z 


pe “the servient estate in the land is to be found in the circumstances a 


_. suttrounding the’ execution of the deed... ~The case of United States v. — 
- Hayes et al., supra, has been relied on: in support of that suggestion: pee 
.In'that case the court held that deeds in satisfaction’ of allotments 

made to membei's of ‘the Creek Nation: conveyed the tribal-interests _ 


- ain. thé beds of the Arkansas and Cimarron rivers on which ‘the deeded 
» Janids‘abutted.: The. court found an. intention so to-convey the river. 


> beds from an analysis of: the treaties and. Congressional enactments 


which led to’and which authorized. the making: of allotments to mem-. . 


- bers of the Five Civilized Tribes. The pur pose of those treaties and - - 
enactments was said to be-to divest the. tribal. organizations. of all 


property preparatory | to. disbanding those organizations. .In those. 


a circumstances the court thought it manifest that the tribe intended to. a 


: | divest itself of its river bed land: as a part of the abutting land in AC : 


cordance with the usual comon Jaw concept. But, as has been al+ 
ready: pointed out, that situation is vastly different from thatin the 


instant. case, where the deed, instead of being silent concerning the 


land i in controversy, actually excepted it from conveyance, 
| Furthermore, the reasoning on which the intent was established in: — 
the H ayes case is not applicable in the present controversy. The _ 
very fact that section 14 of the act of 1906 provided that, if damages 


for the creation of the easement had already been paid, the fee. title 


might be acquired by: the railroad.or allowed to pass to the: abutting : 
owners on abandonment clearly shows that it was not contemplated = 


__ that the ‘servient estate in the rights of way had passed to’ the abut- 
- ting owners under the allotment deeds. If that servient: estate had 


passed. there would be no occasion for the provisions vesting title in 


the abutting owners on‘termination of the dominant: estate by aban-. 


Bede; | o donment. In those: circumstances the statutes and treaties cannot. be i au 
said to. manifest an intent on the part of the tribes that the servient. ane 


> estate in rights of ‘way pass: to the’ allottees under the: allotment. deeds . ae 


- “despite the expression of a contrary intent j in the. exception’ contained ao 
‘in the deeds. ‘Since, for the. purpose ‘of determining the: ‘intent. on. 


_ which the exceptions were founded, it is obviously immaterial whether. Moe 


is . re - the railroad had or had not paid the: damages’ necessary for’ the crea= can Me 
oe tion 2 of an, interest in. the land under the: 1902 act, it is. an Cee a a 
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sag “that GS is no 9 indioatiant Ota any i tnitint: guffisione to detest the oper i - - 


ce : tion of the exception contained in the deed to Laura Burris. sy ete aan 
Tt has also been suggested. that even though the exception: may y have Ce 


oe bean: otherwise valid and. sufficient to prevent. the passage to.Laura = 
oe Burris. of: title to the right. of. way; it nevertheless. was. inoperative be- 


on cause of indefiniteness of description. of the land excepted. It is true, - > e 


ie ae of course, that. the parcel: excepted: must be capable of identification, <—e wee 
i “ else the exception will fail. - Buti in this instance it appears that the wogee 
a ~~ excepted land: covered: by the proposed’ right. of way can be't a 
eee _ identified. “The deed: itself refers to the’ specific right, of way “which: tse 
Sos involved. In accordance with the: requirements of the act of. 1902 ee 
ae granting the righ it to take the right. of way the railroad. must file. ee 
map of; its selected right of way: with the. Department of the Interior, tee 


_- with the “United States Indian agent for Indian Territory” and with. 


the principal chief or. governor of the Indian tribe.- In this instance 


| oe > those maps were filed. prior to the allotment to Laura Burris and they 


tion. stands valid and operative. | 


are stil] filed. . From those maps it is possible, according to the report | | 
made by the Superintendent for the Five Civilized. Tribes Agency on 


January ‘11, 1936, to locate. the right of way on the ground with. ee : 


precision, » Tn those circumstances there is no. basis for the suggestion. 
that the: exception has failed because of indefiniteness. The ied ae 


I may point out ‘that a. similar interpretation of the: Seen: 


eo : contained. in allotment deeds, as well as an inter pretation « of. the 
> statutes similar to that set forth in Part’ I of this opinion, form a 


the basis for the numerous conveyances of abandoned right of way 


: tracts | which have been made over a long period of years. by: the 


a tribes.’ Those interpretations have consequently become: the lees 

ne tions « of real property. titles and cannot + lightly be overthrown. 

| a agcordanice with: the. detailed analyaia which I hive mada: it 
18 my: ‘conclusion that’ ‘the title to the land. covered. by. the. selected an 


os right of way for which the railroad: company. never paid damages 


does not vest in the abutting landowners. under the provisions .of | on 


section 14 of ‘the’ act, of 1906, that the Department: has long. and a - 


Rae a i. | 20688—36—vor. B30 


continuously. interpreted: those statutory provisions in that: manner, 
and that the allotment deed to Laura Burris did not-convey tolher 
: = ee any - interest. in. the land covered by the. selected: right of ° way... Tt is." oe: . 
ele oe therefore my. opinion. thatthe title to the abandoned. right of way te a 

7? i now vested i in the. Choctaw: and. Chickasaw Nations. eee, Pe Sys 


_ppraned ee 
me A. “WaAurens, eg ae ete 
| First. Assistant Seoretary. 
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STATE OF NEW MEXICO 
‘Decided Febr vary ar, 1986 


Waren Riegnnve—WITHDRAWAL | oF ‘Pusuo, LANDS. 


A spring or: water: hole on public land i is none the ‘168s within the Meaning aad ie, 
| ~ contemplation. of the withdrawal. order. of April 17, 1926, “and the regula-_ oe 
tions. thereunder, because. “developed or. brought: into. being ‘by human 
agency, in the absence of rights. on - the part. of the: State Concerned eral 


. “incompatible. with such | withdrawal. 


eae | Waree ‘Ruesmrve—Stars. Surzorion—In' TERPRETATIVE. . Onpen—Exsner, 


The fact that a State ‘gelection list was filed prior to an interpretative order 7 os 
‘alts holding that a definite legal subdivision of public land was found to con- a 
oO tain: springs or water holes ‘of the. type intended by: the: withdrawal order : 


¥ Pa to be withdrawn does not: render said order ‘inoperative as. to such land, © : 
- “gince the said’ withdrawal or der embraced all subdivisions of the “vacant, 


| >, in said order. . The inter préetative order is in effect an official finding that 
nay afl a certain: tract described in terms of legal subdivision is. of. the ‘char acter : 
and has the status defined in ‘the withdrawal or der and is subject thereto. 


"Wiretprawars OF PuBLIc ‘Lanps—ConminviNG OPERATION or. ‘Onper—Lanps sess 


- LATER ‘AFFECTED, . a) x | | 
_Withar awals: of pubité lands ‘under. ‘aaxttiontty ‘of: the: Bxecttiye order Gis 
April 17, ‘1926, in keeping: with: constructions: of other withdrawal orders 

ROL public lands, are deemed. continuing’ in operation. in the absence | of 
“words of. limitation, and attach. not only ‘to lands which. at: the. time of 
issuance of the order are known to be of the character and ‘status defined - 
iat ‘therein, but also to ) public Jands Subsequently. found. to. be of said char- 
“ acter and status. ere ae | ie , Se oo 


| Warns, First ‘Assistand Se oretary? 


On December 23, 1930, the. State of New ‘Mexico. leas ‘ie ae 
“NUNWY,! Sw) NW, Sec, 22, uy 18 N., R. 10 W., “and SEYNEY, - 


ie ‘unappropriated, unreserved public lands” containing the waters. described a 


— Sec. 26, T. 17 N., R.7 W., assigning as base NW, Sec. 36, T. 8 8. be 


OR 18 Ww. Sethi the Datil National Forest. ae 
By détision of J anuary 16, 1935, the aa of fie Gaal = 


Land Office declared. the base invalid, inasmuch. as the. NY of said 7 


section 36 had. been used as base in selection list. 041080, approved i In: 
1993; that by reason of such invalidity the selection: was fatally defec- . 


tive, and could not.be amended by the substitution of valid base.in = 
view of the Executive order of “withdrawal of. November. 26, 1984. Se 
* “Advertising. to Interpretative Order of November 19, 1984 (No. 211) eee: 
holding that the NWYNW, Sec. 22, T. 1g N.,R. 10 W. , was: included pe 
in Public Water Reserve No. 107, dated April ibe 1996, by reason of 
®. flowing well thereon valuable as a public watering place, the Com. 
~ maissioner declared that by. reason of such water. reserve, the said «~~ 
tract was not subject to selection, and in view of the invalidity of the, bene 


_ base offered the entire selection was held for rej jection. 
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acer 


“The State re appealed; and invites attention to ‘the: fact: that ‘the ae 


ee ‘swy, Sec. 12,7. 18.N., R. 9 W., for. which the NWY.of See. 36 was? ae 
--~ ‘tendered as bas6 in selection 041080, ‘was reconveyed to the United = 
- States on December 17, 1930, on advice. from.the Commissioner that = 
-» the approval of the list. for. that tract was inadvertent, inasmuch a ae 
it should have been conveyed by patent to an Indian. allottee.. The. --- 
. letter from the.Commissioner of September 5, 1935, transmitting thes? sie" 
appeal, substantiates the statement that the swy, ‘Sec. 19.018 Nay 
oo ROW. was reconveyed. to the United States:and accepts and. concurs ee 
. - 7 in the view of the appellant. that. thereby the said NW1, of Sec. 36 
Was made available as base for the. present. indemnity selection 068027. 


Appellant quotes. corr espondence to show that. the ‘flowing artesian i co 


) well on the NWIYANW, Sec. 22, T. 18 N., R. 10 W., was drilled by - oe 


the: Inland: Oil Corporation; “Giat dr illing thereof. commenced. June. 
10, 1927, and was discontinued in.J uly: 1928, at a depth of 1,407. feet. 
he ‘Contention i is made that such well is not affected by the. withdrawal ° 


ot April Ly: 1926, first, because it is not a spring or water hole within 


~ the. meaning of the withdr awal order or regulations thereunder, and 
_ second, that. the. Interpretative. Order No. 211, approved’ November es 


19, 1934, ‘is only” applicable to. selections. made subsequently to its - 
render and the present: list was. filed: prior. to such order; and 
third, that the well: was hot in. existence on April 17, 1926, the date. ; 
of withdrawal, and therefore could not have. been Intended to be ran 
included oe ean oe | Ce ne 
The rejection. of the eclecon | in ii: was. = Based. upon : a niciake 


| of fact. as. to the ‘unavailability. of the base tendered, therefore, the. aes, 


selection, regardless of. any “question whether new base. onl ‘be. 


substituted i in the face of the withdrawal of November 26, 1984, must ne 

be held valid. in So. Tar as not affected by the water r hole withdrawal cae 

oa ~ of April 17, 1926. . Ay Aine a) 
oo As to. the question whether. the jand: is ese by: the’ ordar. of Le 


ae April Tie 1926, it is not. believed. that there: is any language. in: the. ce : 

—. order or resulations thereunder that. restricts the. terms ‘ ‘spring OP. . 

water hole” to those created solely by. the forces of nature. The - = 
> springs or water holes’ withdrawn are, as the regulations. state, oo. 
oo... “springs: and water holes’ ae of ‘providing enough water for: 
ee oe general use for watering pur poses.” *x water hole: may be created. by A es 


= a flow. from a well as from a spring or natural:seep, and the fact that. cate ‘ 


<“ it was developed or brought into being by human agency, if rights : 
thereto do not exist. under the laws of the State, would. not take it out ny 


| of the. letter’ or spirit, of the order. It is true that in ‘Santa Fe Rail- Ries 


| a youd. Co ompang Yo (53 T. D. 210). 52 tract. upon which a reservoir in a dry. a " = ‘ 
oo draw was constructed to conserve. run-off. water, and which the con- — ee, 
eee structer had obtained a » Tight 0 of appropr iation under State | bias wag. oe 
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ete a held subject iG selection by the rulcond: company: and that the ome of coe 

— April 17, 1926, did not contemplate withdrawal of such a. tract; ; but. eee 
oo Sib has: ae beer held in the case of Charles Lewis, decided July PS ee ee 
1985. (unreported), that water on a tract: ‘developed by tunnels, con- 


| “veyed: by pipes and flumes and conserved by dams, but the use thereof of 


_.\.. -abandoned ‘by those who originally developed and conserved it, was 
-- within the terms of the order. ‘The facts i in the present case are more. 
eS analogous to the factsin the Lewis case. ; eo a 
The fact that. the selection list was: filed’ prior v hie interpretative OR a. 
Be Maca: ofder does not. render the water hole withdrawal ‘inoperative as to 
~s  the land in: question, ‘The withdrawal took effect as to all subdivi- 


. gions of the ‘vacant unappropriated unreserved. public lands”. con-: ie 


a taining the waters described in the order. ~The interpretative order is 7 


7 i in effect an: official finding that a certain tract described in terms — 
8 of: legal subdivision is of the. character and has the status: defined 


: in the order and is subject thereto, 


‘Finally, the fact that the wells were monosistent! at the. dite. of the. : 


order does not seem’ to be of much moment. . In keeping with. con- 


structions of. other withdr awals this: 1s. deemed to be a continuing ie 


withdrawal and. attaches to any lands that’ were. atthe time of its 
- issuance or subsequently become of the: character and status defined , 


in the: order, 


In conformity with: ae views above. aes ines Corniniissionat’ 3. 


~~ decision is affirmed to the extent it rejects the selection of NW 


. Nw Sec. 22, and reversed as 3 to the Tetanining — selected. 


ou odified. 
= cane me 


Decided ‘Mar ch 22, 1936 


; Contes New GRouNDs—Seconp Cowtest—Procepure. ae Pad en 


- PossesstoN—ENTORCEMENT OF RIGHT. 


Matters - arising | “subsequently to. initiation of a “contest: may. ie “mae a a 


re ‘grounds. of a. ‘second’ contest, but: proceedings ‘thereon must be. suspended i - 
to await termination. of. the first contest. A contest affidavit pased on such. | 


2 ‘matters. is. not subject. to dismissal on the ground that it was ‘premature. | 


= Praorion—Ruriicartons—Pris IN ConrEssion. AND AyomaNce.. Se ee 4 a | | 
_ While. ‘there is no specific rule for. replications. under the rules of practice eee gces 


- of the Land. Department,. a plea in confession and avoidance as a defense - 
i “requires a demurrer or reply. Syala Rite o ee. 


Q To, enforce the. right. to ‘possession of pablie: lands, resort. must be had a - 
. the local. courts, the Land Department | not possessing the instrumentali- en 
ties ; necessary, to effect. this patios oe ate t ee hen See 
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- Wann, Fi inst ‘Alssiatant Secréiary: | en = oS - 2 a i Ce a a 


Littleton H ‘Oliver has ‘appealed pane a scion of the Gonimits' 2. a 


7 me sioner. of. the ‘General. Land Office: dated: May. 25, 1935, which. dis- ae vei 


ye fe. missed. his contest against the stock-raising homestead entry of Burret ye ee 
ate Wright (Phoenix series’ 070841). ae oe 

., As more fully set forth in. the ‘Cominisienet ‘Ss Gaccan. Wright's Ee aa 
application was filed October 24, 19381, On June 18, 1932, ‘Oliver j Mee 


_. stituted Contest 7841, ‘charging part. of the land was under irriga+ roe 
nee | tion and that he had a better right of entry by virtue. of the. owner-.. : = 
= ship of certain buildings on the: land. On August 18, 1933, the Dee © 

| - partment, upon evidence adduced. at a hearing between: the. parties, Oe ae 


affirmed. the. concurring: ‘decisions ‘below in- dismissing the contest: : a 
ve - Wright’s entry was allowed on’ November 8, 1933. On. September ao 
“ 26, 1933, Oliver filed Contest 8224 against the entry. On JE anuary BED eg 


1985, the Department affirmed the Commissioner’: s decision in dis-: 
.. Inissing Contest 8224, on the ground that the issues’ raised. therein i. 
were either. ves qudioata or immaterial: While the second’ contest _ 
was: pending and undisposed of, Oliver, on. November. 1%, 1934, filed 7 | 

a third contest, No. 8374, charging— ot — 


That: said. entryman: has not: resided on , the: Jand ‘embraced. in his patented | 


homestead, nor on the land embraced in ‘the above entry for more than: one . 
_. year last past; and that he has wholly abandoned the land for more than. one. | 


year last past, ‘and he has not: complied with the homestead. laws. in any man- - 


her. whatsoever; that. gaid entryman was not. Tene on. the. original entry. va a 


at the ‘time of Inaking said additional entry. 


Wright. filed a motion to dismiss and answer ander Bath, the mo- 

tion being: on the ground that the contest was premature, and it. being 
averred that “Affiant could not get possession from the. contestant.” . 
The register denied the motion on the ground that. there was no’ 


. denial of the charges, and held the entry for cancelation. Wright oe 
appealed from this action, in. which he made a ‘Statement, not under. a 
oath, that— ne : . 


e As: stated in my motion the reason or ae residing on. the land in. aueation: . 
during such itime as I have not resided thereon, has been due to the action. 


of: the. person protesting eee made: ‘ogcupation: tinposaible without: for co. or | . . oe 


7 | conftict. 


| ~The. Cointniscioner: held Hat since o September. 8, ‘1932, ‘Olive’ hag’ foe > 
been aware of Wright’s title to the land and improvements by. reason — ae 


of his homestead entry, yet Oliver: had refused to yield possession od 


: ~~ thereof and. appears to have continued on the: premises to. the present. | on 


time; that such unlawful 1 possession had: prevented the entryman from yee : 


a establishing residence, and that he now contests, alleging. failure: to. ae 
establish residence on the land; that long prior to and ever since the’ 
Sys entry was made: the entryman had. been 1 engaged | im contests: with E ae 


_ 
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Oliver. “The Commissioner: invoked: the rule | in Rie ve Simmons : oe 


ac) L. D. 843) holding: 


Where a “homestead entryman” “was proyented: from. eétablishing ‘residerice. oe _ a i 
~ persons in occupation . of the land embraced in. the: entry, such: persons - will. = oo 
- not be. heard to say that the entryman. did: ‘not: establish. residence at ue time a ee 


» be. attempted to’ do. SO and was prevented by them, 


The contest. was dismissed under the above: “icted rile and on. ‘the’ : : = 


further ground that the contest was ‘prematurely brought. 


_Disregarding immaterial matters, it. is contended in. support of. x ve 
ne appeal that contestant filed a: ‘valid: and sufficient charge; that Spay 


~no answer. was made thereto; that it. wag error on the part of the 


+ Comm scones to accept Wright’s unverified statement on. appeal. too 
the effect: that. he ‘was prevented from establishing residence on. the. 
land by. contestant, and. that: the. Commissioner’ S statement: to that cogs 


- effect j is not supported. by a. scintilla of. evidence. - 
Treating as surplusage conclusions of law ieee the’ hints aber ee | 
See: stated. new and sufficient. facts to constitute a cause of action. 


Matters. arising subsequently to initiation ora contest may ‘be made: i 


‘the grounds of. a second’ contest (MH ehler v. McBride, 1 L. D. 1845. 
Gudmundson vy. Morgan, 5 L. D. 147; 7 aschi. v. Lester, 6 L, D. 273. 
 DAores v. Tuthill,-T Le D. 468), ‘but proceedings thereon must. be” 
“suspended to. await termination - of the first. Wade v. Sweeney. (6°. 
L. D. 234). The contest affidavit was not. therefore Boe to dis- 
~-missal on the eround that it was premature. ee 
- Wright’s answer, however, that ,“Affiant could not me possession ; 
ee the contestant”, was in effect a plea. in: ‘confession and avoid-~ 


| ve ance, and if proven was a complete defense to the charge, and re- 


quired. a reply denying it. before any issue was presented. for trial. 


_ While there is no specific rule. for. ‘replications under the rules of 


pr actice, a plea in confession and. avoidance as a defense to the action - 


“in. the courts: requires a. demurrer or reply., “Pleading, B49 Cid x ae 


‘sec. 898. “Despite the elaboration. of this defense on appeal, Ca. 
“was served - ‘on contestant, and the. Commissioner’s. findings. predi-_ 
- cated on the truth. of such. allegation, nowhere has the contestant — 
denied that he has: prevented the entryman from obtaining. possession | 
of the land. On the contrary, he alleges in his appeal that. “Affiant 


further ‘states that. he: is now residing: on the land in. controversy | ea 
* * #") which statement lends some probability to the entryman’s) 


~ defense. ’ Furthermore: in an affidavit in response to the appeal the 


<a entryman. relates the circumstances when. he went to the homestead - 2 oe 


and demanded possession, which was refused by one J ohnson who 


was: in Ses of the entry without orders to that, effect from 7 
- Oliver. - 


funds, and in - straitened: financial circumstances, should: be vexed 


“Tt is. not Délioved that a entryman, ane is railed: to Be without eS - 





he | 
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— ae ee 


Le a Soe ‘contest’ By: ihe. same 5 unsueceseful contestant aihsue a = | 
. showing that his contest. rests on prima facie meritorious ‘grounds. ae 


- The contestant, ‘ag a condition to the allowance of. his contest, ‘will: be 


therefore required to file an affidavit: positively: denying. that. the ; - s - 
_ entryman’s failure to. establish and maintain residence on the land 2p 0 


ae ~ has been due to the: detention of the land by the contestant. or those 


. claiming. possession. thereof by. or under leave from him. and to his He : | a 
~~ or their refusal to yield : ‘possession. thereof ‘on demand. Upon the pe oe 


filing of such an affidavit, the. contest. may. be allowed ; ‘otherwise, it’ 


will be dismissed. As to the. entryman’ s request. ‘that. the: Register ae 
. be directed to ‘put him in possession. of his homestead, as the. Com- nee aoe 
e. “missioner. has said, the Department. 1s’ not m possession. of. any ine 


oe ~ strumentalities to. effect this. purpose and resort must be had to. the : ee oo 


a Pare courts.to enforce the right to the possession. one 
As herein modified, the Commuissioner’s decision i is affirmed and the ae 8 


a. ease ) remanded for procedure a as 3 above indicated. 


it Modified. 


_ RUDOLPH JZ OSEF FEENLE 
Decided ar ch, 31, 1986 


a “Divorce “Heuer Urox Wire's Reus In “Hussany 8.  Howmarican.. 


Divorce terminates a wife’ S rights in. the homestead, of her former husband. - = 


-Divorom Wire—Ricuts: IN Connsori0n wre, Enter OF. ‘Former Husnaxp— Ce ee 


_ Act OF Ocroper: 22, 1914, 


“The wife. of. an. entryman aie has: obtained a divorce Wenee him. ‘for. ns oe, ug | 
-eause than voluntary abandonment or. desertion is bot. qualified. as a Gee. i Ft 


_ ie ae serted or abandoned wife within the terms of ‘the Act. of October 22, 1914 ae, 


(38. Stat. 766), and. accordingly. is not entitled, under. the provisions a ae 


Said act, to: submit proof ‘upon and obtain. ee to such an ey 


- Contus—Ananponmunm—J UDICIAL: Resrrarr. ee - | 
“An entryman’s absence from: the. homestead due: to’ judicial ‘restraiht 4g me: 


an abandonment of: the land, rendering the entry subject,'to contest, cua soe 


“final proof. may be submitted during the ‘statutory lifetime. ‘of the entr y:: 


“Tree TO ‘Hommsreay—Compiraxce Wir Homsrsap | Requinncewts—By en 


Wom, 


Where it: is. ‘established that ‘an  ontipinan’ S wife supplied ‘the money y by which < hoe 
- the. relinquishment. of a. former. -entr yman was obtained, and. later, ‘in reli-' _ 
ance: ‘upon. assurance from: the. entryman (at the time serving a term in Ess | 


“the penitentiary for commission : of crime, and a divorce: being contemplated. 


a By: both parties). ‘that: the. entry: was: hers, returned. to: the land, improved poe ee 3er 


| ae and has" since. maintained residence thereon, in the meantime obtaining: — 


oor a divorce ‘from. the entryman, Ker title to the. land will be. held superior to sae ~ 


2 : the » entrymani s. pie te not derived from the: marriage relation. £ yee ones 


27 Rela 


— 


ars | Wasms, First Assistant Seoretary:. ee ke 
ae ~ Rudolf Josef Fehnle, showing proper : gridenie: of intention | i ba a 
“js gome’a citizen, was allowed homestead entry under Section 2289, 
“Revised: Statutes, on March 12, 1982, for the. SWYSEY, Sec. 19, 
oe —. NWYNEY, Sec.. 30, hee 39 S., R. 11 BR, WwW. Me ‘He was’ convicted 
> Of larceny in the Cireuit Court. of Or egon for Klamath County and. 
-. . sentenced to two: ‘years’ imprisonment i in the State penitentiary on. _- 
Jilly 14, 1934, and has been since released on parole. May.6, 1935, 
via Rose’ E. Zedwick, as divorced. wife of Fehnle; submitted. final. "proof. reed 
on the entry, alleging the divorce was. obtained by, her ¢ on account ber oe 
: entryman’ s.crime and sentence. es 
“By decision of August 2, 1935, the Coneioner rej octal: the final ao 
Ae Gee proof, holding that Rose BE. Zedwick was not qualified as a deserted Ro 4 
or abandoned wife within the terms of the Act of October: 29, 1994 

_ (88 Stat. 766) ; that no intention to submit such. proof was served . 
on. the entryman as said law prescribes; that with the divorce her -— 


rights. in the homestead ended; that entryman’s absence due to judi- 


{ cial restraint -was not an. abandonment of the land, and the entry . 
.) was not subject to contest, and that upon: the entryman’s submitting . 
proof that he is a citizen te can submit final proof before. March ie : 
1937, when the statutory life’ of the-entry will expire. 7 
Communications from the entryman to the General Land Office ; 
are to the effect that he-resided continuously on the land from Sep-. 
tember 11931, to J uly 6, 1934, the date of his. arrest; that substan- — 
tial improvements which are specified were made on ie entry ; that. 44 
his wife filed suit for divorce in August 1984, and afterward moved 
‘back upon the entry and continues to. reside jhare: that he has-been ~~ 
- assured by the parole officer that upon ‘expiration of his sentence his. oe 


citizenship will be restored. 


- |. Zedwick has appealed fr om »v the (omaisioner S ‘ déeisién. Among - : 
‘other things she alleges that she furnished the money. ($175) to — 
purchase the relinquishment of the former entryman and for’ the 

- ...- improvements on the land; that. the land ‘was reclaimed. and cul- 

. . tivated with her own labor; that by reason of his crime, the commis-. _ 
sion of a felony, the entryman’s citizenship. will not ed restored, ue — 
eo he is subject to deportation..° : “7 
Letters purporting to come aon the Tooal’ Onited’ States: -Atipeaey by Ye 
pas, Be ane from the entryman to his wife are filed, the former expressing = 
~ the opinion that the entryman would. not make. a. desirable citizen, 
are and. the latter, dated. duly 22, 1984, among other things S, ‘stating: ee 
eo 4 “The homestead is yours, also. you can. get: a divorce now at: very little = 

eo LO gost: Appellant also. contends that the husband being civilly dead, 

. she as his widow may: vai the Salty, citing: the case. of Belle ae 

ne a gia ssh D. see Oa : ie a 


f 
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The ‘speci: apetit Who investigated the cree expresses the join 


: thee the divorced wife 1 is deserving of the place,.as her money and — oe Ps 
ce * Jabor’ improved iby and | it was doubtful whether ventryman. could’ te ue 


oe plete his: citizenship.’ aS a 
Civil death in the case ‘of Williams, 1 supra, eacnitsa: ‘and; in ral State rn! 


oe ot Oregon: (Code of. Oregon, 1930, Sec. 14-1015), it ‘would result, only weds 
oe ae from. conviction ‘of: crime and. sentence to life imprisonment.. “The wi 2% 
“ courts have held: that a ‘divorced wife is not and. cannot be the widow Mee oie 
- of him from whom she was divorced and a.widow is a woman who hase. Os 
.. lost her husband by death. (See cases cited in 68 C.J. OBL. Theis 

statutes of. Oregon. (Code. of 1980, See. 6-907) permit divorce for. come 22... 


: . viction of :a. felony. “As. entryman’ s former wife alleges she obtained. - a ~ 


the divorce on: this ground, and. not on account of. abandonment or 


as desertion, which it is. uniformly held ‘must be voluntary, and no ‘such. — 


: abandonment or desertion appearing, no basis is seen under the Act .. 
of October 22, 1914, for appellant’s: making proof as a deserted wife. 


The. Commissioner’ s action ooecune such as must. therefore be 


a sustained: 


Although the. ane is tristakeen i in ‘the view: that de. occupies a 


ono the status of either a widow or deserted wife of the entr yman,’ as- 


suming the showings of fact-made by her are true, it does not follow - 


that she has not.a ower right to obtain title to the. ony a the 


ne entryman. wees 
po ee According to: nO chawings’t the es ties his conviction age) 
~o.gured her that the homestead was hers. That assurance was given. 
though it is shown that a. divorce’ ‘between them was’ contemplated. fee 
It would seemi that: in reliance upon such assurance the ‘wife resumed . | 
residence on the land and maintained residence to. the present time... 


and obtained the divorce. According to sworn averments in the un- 


-- acceptable proof she has added substantially to the improvements and 


cultivation. ‘She was not.a trespasser, as the Commissioner holds, by , 
returning 'to. the land,.as she had implied consent to take possession. 7 


a The natural import of the. language the entryman used. was that, he 


“was abandoning and. relinquishing his: ‘right of entry for her benefit. 


She having acted. upon that, assurance, it seems inequitable that. he: °°" . 


ee ~ should now. be permitted to. insist on his. rights because the. ‘record Car. 
7 . at entry remains in: his. name; In the case. of Love vf lahive. (205 U: Ss. : “C : oe 
ee BOT), in’ 1882, Love: settled on. unsurveyed land. with a-view tohhome- 9 
— stead entry. In 1883 he sold his claim, at the same time retaining | eee 
poe possession, ‘to: Rundell, ‘who subsequently sold. to Flahive.In 1889, °° 
one after survey, 7 Love filed: homestead’ application for the: land. Flahive. eee 
contested “his right. The. Department held that the sale*wascon- 9 
- clusive: evidence. that, Love asserted, at that time, no ‘title in ‘himself, Seek 
an ee i he: » had ao to “such time. > asserted ane that. ty such. sale. e he 2 oe 
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fragt ee relinquished all: cant in. aid to aes ae in controversy, nike that: fe 
~ che is in equity. and good faith estopped from. asserting title. against | 
the -vendee of the purchaser from him, ‘The tract was held subject 1 TO BS 
ma _ Flahive’s rights and his widow obtained patent. - Love ‘brought. suit oe 
to. have a trust declared i in his favor. ~The court said (pp. 201-202) : 
a. A ei ‘is ‘objected by. the plaintitt that a male of a hoinestead, prior. to the ‘igstie 7 
Pk, oft patent: is: void under the statutes of the United States, Anderson v.. Carkins, 


- 185 U. 8, 483.° This. is undoubtedly the law, and the ‘ruling. of the: Secretary 
was ‘not in. conflict with it, ‘but. the fact. that one. seeking: to enter. a. tract. ey 


~ of land asa’ homestead. ‘cannot make a “valid sale thereof is. ‘not at all. . Fa 
~ inconsistent. with his. right | to. relinquish » his. application. for the, land, and Fe, 


| ‘so the. Secretary of the: Interior ruled... While: public | policy . may ‘prevent “ey ee st 


enforcing a contract. of. ‘sale, it does: not. destroy. its significance, as a declara- z 


~~ tion: that the vendor. no longer claims - any, rights. ‘He’ cannot. sell. and. SAU 2.52 
_ the same-timé deny that he has madé a sale. The Government may fairly 
treat it as a relinquishment, an. abandonment of his: application and entry. ee 
No man entering land as a homestead is bound to perfect: his title by occupa ane. 
‘tion, He “may abandon it at-any- time, or he may in any other satisfactory . 2) 


way relinquish the rights acquired ‘by his ‘entry... pane done: et, he. is “no 
longer interested in the title to the land. ' : ; 


On rehearing (206 Ly 8. 356) the court said: 


A sale made to a party. who: is in possession of a ‘tract’ Of: public land with 7 ; 
an intent to thereafter enter it as a homestead is equivalent to a ‘relinquish-. 


ment of his right to enter, and the Department. may properly treat him, as 
having no further claims upon the land. * * We are of the opinion 


ye therefore; that the sale in. 1883 was rightfully held by the Department LOC ete 
estop the plaintiff from subsequent: entry of: the land, at least against one: . 


who. Was a purchaser from his vendee. 


In Halt v. Hughes (28 Li D. 255), Haities, whe had filed a gol- 
 diers’ declaratory statement for a certain tract, made a contract. — 
with Hall to relinquish his claim for $25, thereby inducing Hall to- 
_ purchase the claims of two settlers on the land with claims superior - 
to Hughes, and after Hall had bought out the settlers, Hughes: 
refused to carry out the agreement. Hall’s protest’ against the sub-' — 
sequent homestead application of Hughes was denied by the local... ° 
. office on hearing thereof, and Hughes was allowed to make entry. . 
- ‘The Department affirmed the Commissioner’ Ss. action in:. canceling : 
‘the‘entry of Hughes, and: allowing Hall’s entry to remain intact on 


the ground that. Hughes. had committed. such a. fraud as to estop | 


~~ him from setting up his claim. ‘Likewise in. Phillips ye i atthews oe 


(Ok Le D. 297), Phillips made ‘settlement on a tract, having pur- aoe 


- chased:a claim of a railway company thereto that was subsequently — ae 
-> “held invalid and rejected by the Department. Matthews" made... : 
ak entry of the land. as a‘successful’ contestant, against, the. railway come es 
~ pany’s claim. - Matthews represented - to. Phillips, who was uot a - 

aoe party to the contest, that. me: had not. contested the > company S Alain Pye 
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i eae denied that ie laid’ any claim ‘to eee in the dieihbiorhiood: and eo a 
ae offered. to. relinquish: his homestead right. for $15, ayhich: Phillips ae 
-... paid and Matthews used. The Department. held that. equitable: Cotte ee oy 
“. . siderations demanded that Matthews be prevented from denying ee eke 


7 : ‘Sale, and. ordered the entry of Matthews canceled, - ee 
‘While there is no sale of. rights in this case, the fog nerd eae 


- x o relinquish and. abandon. his. claim:i in favor of the. appellant, act- : : : 
_. ing upon which the latter has resided upon the land and substantially — 


Foon improved the. claim under. the belief that: she could. obtain title re ee 
thereto. Assuming as. above. stated- the genuineness of the renuncia- a 


“ tion, ‘it: would seem contrary, to ‘Prineiples. of ae to. Persie the poe 


7 entryman. to deny it. 


oo. Prima facie, upon the appelleaty atrlamant in. . reliance upon en one _ 
— tryman’ S. declaration. that. he. relinquished. his: rights: in her favor” 


she secured. a. valid. existing right, and a hearing: should be ordered 


| to afford her opportunity. to establish the facts in support. of. her ce 


claim: In harmony with the views. herein expressed. the rejection. | 


of the: final proof tendered i is affirmed. The order permitting. entr a oe 


man to make final proof on a showing that. he hag been admitted to 
| citizenship will be suspended awaiting the outcome of the- proceed- 
“ings and the case is remanded for. proceedings as herein directed. 
| Entryman may. secure ‘a. postponement of the a should: his~ 


attendance’ thereat be in violation of his ae 


AS modified the Commissioner’ Ss decision i Is oe ae = fee 


OWNERSHIP. OF ISLAND WITHIN. ‘BOUNDARIES oF Fort 
- _BERTHOLD INDIAN RESERVATION — <e 


‘ “Opinion, March 81, 1936 


- “Inpan LANs —RESmRVATION—-RiPARTAN ‘Rien Ts—0' WNER SHIP. 


— _ Where, ‘prior to the admission ‘of a Territory. ‘to. statehood, an. Indian. yeser= : or et 
eid vation. located therein. had been established: by- the United ‘States. which a 
: s ee included lands on ‘both: sides. of. a river tnaversing a. por tion of the ‘reserva- ee ~ a 
~~ tion, and after the admission of the State into the Union an island’ formed ae 
_ °°. in said. river, the. island. is-a part of the reservation and its: status Indian. ae Per 
he & Property, and not the pr oper ty. of. the State, ore te ae te 


a | Mancox, Solicitor: ae ae ene we ee ae a: 


eo My opinion has ae eet on. ae Sree ‘of the. Se narip” ee 
of part of an-island in the Missouri River lying within the pound re 
~ aries of the Fort. Berthold Indian Reservation, 9° ~ | fA 

The land in’ ‘question has. been formed: out of the Bed ee ae _ 
| | Missouri River since > 1889, according to the findings oF the Commis- Pia ans 





2 
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cs . ; — of ane Genet Land Olitce.. Buice i ie: feematon! of ahi 
ae ‘island, ‘North Dakota had been admitted. to statehood. Act of Feb- : 
co ruary | 22, 1889. (25. Stat. 67 6). The question arises: Did the. island, 


. pon. its. formation, become the property of. the State ‘of North. 
oe Dakota, or did-it become a part of the reservation held by the United 


oe States 1 ain trust for the Fort. Berthold Indians? ate a 
ooo ASS a general rule, islands’ formed in, navigable. cae balone ane 
ee to the sovereign ‘State which owns the river bed. Section 5475 of the . o ee 
we Compiled Tae of North Dakota, 19138, provides: | = 


oz Islands and: accumulation ‘of lands formed. in ‘beds of ‘streams ‘which: are 
navigable belong: to the State, Af there is no title or “prescription to- the contr ary. 
It is well established, however, that tide lands and beds of navi- 
gable streams which hace been made part of an Indian reservation, 
by treaty or otherwise, do not pass toa State subsequently created. 
United States v: Stotts (49 Fed. Go) 619) ; eas ve United States 
(44 Fed. (2d) 531). — 
~The question in ‘each case Is whether prior to ‘the’ aiieton of 
the Territory to statehood the land has’ ‘been. made part of an: 


Indian reservation, or otherwise reserved for some public aL | 


of the Federal Government: In United Bites ve HA olt Bani Ge 
U. 8. 49, 55), the court declared: : 


It. is settled law in this country that Diside dndesioits navigable waters . — 


within a State belong to the State in its sover eign capacity and may be used’ 


and disposed of as it may elect, subject to the paramount power: of: Congr ess 
-to control. such waters for the purposes of navigation | in commerce among the. 


States and. with foreign nations, and subject to the qualification that where 
the United States, after acquiring the. terr itory and before the creation. of 


the State, has granted rights in; such lands by way of per rforming inter national 


i! 


obligations, or effecting the use. or, improvement of the lands for the purposes 


of commerce among the States and with foreign nations, ‘or carrying out other 


= public purposes. appropriate. ‘to the objects for which the. territory was held, | 
“such rights. are not: cut oft by. the Subsequent creation of the State, but. reniain =” 

: unimpaired, and. the rights. which otherwise | would pass to the State in vir tue - 
oo of. its. admission into the Union are restricted or. qualified accordingly. Bar. be 
ney vy. Keokuk, 94. U. 8. 324, 338; Shively V: Bowlby, 152: U: 8. 4, 47-48, ‘BTS: 
Scott v. Lattig, 227 U. 8. 909, 242; Port of Seattle. Vv. Oregon € Washington 


RR Co.,. 255 U.S. 56, 683; Br eqwer-Elliott Ott & Gas Co. YY, United States, 260 


. “U.S: 77; 88-95. But, as was pointed out in Shively v. Bowlby, pp. 49, 5758, . 
the United States. early adopted and. constantly has adhered to the policy of 


o regarding Jands under navigable ‘waters: in. acquired territory, ‘while under. its - 


. refrained from making» any ‘disposal: thereof, . “save: in exceptional. instances | 


_ when impelled to particular disposals by some international duty or public — 
exigency. It follows from this that disposals by’ the United States during the 
territorial period. are not. lightly to be inferred, and. should: not be regarded as 


| e govnded: al the intention. was. definitely declared or other wise: made. very. 
ca ie . es Bee: gt ee ny oh ee 


. & The ownership of the idland i in ‘question, therefore, t turns’ upon | the 
“ee narrow issue: “Was the. bed. of the Missouri a a part of that 


ae sole dominion, as held - for the ‘ultimate® benefit. of. future . States, and so has 
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7 ae whieh: was: eee to the Fort: ‘Berthold Indians prior ie 2 i r 


. - to the. admission. of. N orth Dakota to the Union? : ee 
 Bhe steps i in the creation of the. present Fort. Berthold Reser vation’ Paces. 


Pat oe traced i in. detail: in the. ease of. Fort Berthold. Indians v. United : | = ed 


. States. (71. Ci. CL. 308). The court’s special. findings of fact. show 2 


Pe ~ that. by. the treaty: of Fort Laramie, dated September 17, 1851 (11 ee 
ee te, ‘Stat. 749); a large. tract of land, of: which the Missouri. River at the. poe 
point, in question was a ee boundary, was. recognized BS toy ce ee 


“territory. of the Gros Ventre, Mandan, and: Arickaree Nations”, ~ i = 
~ and that fin making this recognition and acknowledgment, the oe a 


— ‘said. Indian. Nations do not hereby. abandon or. prejudice: any rights — i o 


or claims they may have to other. lands; ‘and further, that they do. .: - : : : 
“not surrender the. privilege’ of hunting, fishing, or passing over any. 
of the tracts of country heretofore. described.” Subsequently, by — 


‘Executive order dated April 12, 1870, new. ‘boundaries were fixed 
for the reservation of. the ‘Arickaree, Gros” Ventre, and Mandan 
- Indians, since. known’ as the. Fort. Berthold. ‘Reservation. These © 
boundaries: included. territory on: both sides of the Missouri River, 


ab the. point now in. controversy. The Executive order made no-ex-. | 
press reference to the bed. of. the river. In this respect the: facts ee 
here presented are different from those presented ; in United: States v. 


. Stotts, supra, where tide lands were. expressly reserved to the Lummi 
Tribe, or in Taylor ve United States, supra, where the river: bed had - 


been. transferred. to the’ State of ‘Washington | prior to the vereation: i | 
| of a reservation. ° 


‘Again, the facts presented i in > itis. er case are. 5 distinguishable P 


| ‘fom those involved i in @ aight Vv: City of K coknuls. (4 Towa, 199), and. . pe fe 
Barney v. Keokuk (94 U. S. 824), where the grant of land wasmade 
to individual: Indians rather: than to a political body, and was there- 
. fore construed to: run to the river edge. rather than: to. the medium | 


| S filum aguae, “In the instant case the grant. of territory runs in favor Vass cS 
of apolitical body, with which the United. States. dealt. by treaty mas 
“and which could, with: entire propriety, receive'a grant.of title to 


the: bed of 'a ‘navigable stream. See Laylor: ve United States, SUPT Cy 


: oo at p. 584; Fort Berthold v. United States, : supra; ; Solicitor’s. Opinion, ms a 0 . 


= “Powers of Indian Tribes”, approved: October 25, 1934, in ‘5 i. D,, has a oo 
“Finally, t the case is. a dictineichable ‘thom. United ‘States. v. . Holt ee 


= . Bank, supra, in which the court found the bed of Mud. Lake: had not. ie es 


ao been included : as. a partic of the Red Lake Reservation. The court sum- we — 


* uae declaration. of. the. ights of the Indians therein, nor. any attempted ose aes 
. exclusion. of ‘others from. the use of, navigable waters. ‘The effect of what, was” et, ae 
ae done was to, reserve. in a ‘general way for the continued ‘occupation of a | 


om “There 3 was. no- formal setting cae of what. was not ce ede dc or. ee a ra 
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7 Thdiang: what coined. of thetr. aboriginal éétritory; aaa. ‘thus: ie ‘came Ce eae : eet 
_. known and recognized as a. reservation. ‘Minnesota V. : Hitchcock, 185 OF: ees 


7 373, 889. . There was. nothing in- this which even. -approaches: a ‘grant of rights > 


ee in lands. under ‘lying navigable waters ; nor anything evincing a purpose to. depart — ‘ 7 


= from ‘the established. policy, before stated, of treating such. lands as held: for ae 


aa - the. benefit of the future State. [At page 58.1) ee ate 
In: the instant case there was, very. bial, a forthal: cae 5 apa a 


a to the Indians of. territory on both sides of the. river bed’ Bere. Tie! ee 
Sion question. This was. done under circumstances requiring an interna- 
~~ tional. agreement between the United States and the Indian: nations © ait 
pe “concerned: The instant case thus falls’ fairly, within: the exception = . 


ee which the Supreme Court has recognized uy the getieral policy above . 
stated... Pe 


a : oo States Supreme Court in. Donnelly We United States. (228 U:- 8. 243) 
oo are: applica é able to the instant. case... ‘In the Donnelly case, a question e 


Sa ap he Eos 5 Federal: jurisdiction. turned on thei issue of whether the river bed 
—-. of the Klamath River was ‘part of the Hoopa Valley Reservation. — ek 
es . The language of the Executive order describing such reservation was. | 

. . “essentially similar to the language used.-in the Executive. order oli 


©. 1870 defining the Hora of the Fort Berthold Reservation. “The “eat 
Wag _ court declared = ie = ae . a a 
i Does ‘the reservation include the bed of the: Klamath River?” ‘The é descriptive: . 7 * 


. 7 . words of the order: are “a tr act. of: country one mile. in. width. on each side of — 
the: Klamath River and extending,” ete. It seems to. us clear. that if. the United 


ie States was the owner of the river bed, a reasonable. construction of this lan- | 
_ ae: ‘guage’ requires. that the river » be considered as. included. within the reservation. os 
i Indeed, in view. of all the circumstances, it. would be absurd ‘to. treat: the order. 


= “as: intended. to. include the uplands to the width of one mile on. each: side of 


ve the’ river, and. at the ‘same. time: to exclude’ ‘the'river. As a matter of history ‘ : 2 a 


at plainly. appears. ‘that. ‘the Klamath Indians. established themselves along the 


oe ae river: in, order to gain a. subsistence by fishing. The. reports of the local Indian. a - 


ae agents. and ‘superintendents: to the Commissioners of Indian Affairs abound in — 2 
ee references to fishing as their. principal subsistence, and.the river: is described “aa 
as runping in a narrow canyon through a‘ broken country, the. Indians as ak, 


tenes in small villages close to its banks, * * * [At page 259.) 


On the question of the neal oft Cu itie ae of tlie United. : ae 


The question of navigability of the Missouri River at. ‘the point a os 


eo. int question is ‘irrelevant to. the question of ownership of the river. 


~~ bottom, Cleary neither’ the State. of N orth Dakota nor any ‘Indian. - _ 


tribe could interfere with commerce on a navigable stream, regardless 


of the ownership. of the land under water. The. question ‘of such ~ a 


eve ownership should be considered i in terms of. its actual implications. 7 . 


- It is well known that the Missouri. River in the region of the Fort ~~ 


_ Berthold Reservation. is a river of. changing outlines, with . banks ia es 


generally moving in one direction or another and sometimes in ~ 


- 4 = both: directions at once.. Can it be. plausibly declared that at. the | ae 
aes time” ‘of. setting aside Fort Berthold Reservation the Government | 
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ae Egat e to recapture ialanas. or - strips of land that: aaeht be formed et 
_. from what was at the moment river. bottom ? Or did the'Govern- > 
ac ment simply : reserve what. it could: not in any event’ alienate, namely, Rie 
a public: Apehway:. for navigation. under. Federal ae and. ig as? le 
-.. control? ? ; oe ae 


Viewed: in. this light, ‘the intent of the: Gosernment’ appears tlear oa | 


ae be. oe, as, s part: of the. Fort Berthold Reservation. 


Appr 
| aes A, Watmana,. a : in Ae. 
oF rst. Assistant Secretary. Se es 
“CORRECTION oF LAND TITLE RECORDS IN : THE DISTRICT OF . 
COLUMBIA oe 
: ee as | - Opinion, Aprit 18, 1936. i 


" Trm—Connnorron OF. _-Rucoans—Avraonmry| or. Drencron OF, Nasrowan, Pan - os 


SERVICE. 


“The Director of. ihe National park ‘Service: is: ‘aothed: swith authority, hy er 
_. virtue ‘of Sec. 2 of the Act of March 3, 1899 (80 Stat. 1846), Secs. 3° and 4. * 
“a, ofthe: Act of: February. 26,1925. (48 Stat. 983), and: Executive Order No. = * 

a : 6166, dated: June 10; 1933, <made- pursuant ‘to the. Act of March: 3, 1983 ew 
* “> (47 Stat. 1517), to correct. the United States title records therein referred 
80. t0. ‘show ownership | in. the’ occupant,” ‘provided. the. occupant submits 7 Ps 


| Bs : ‘sufficient proof of. uninterrupted Bossession, 


oo “‘Trrue—Ruconns—Dersron ment oF AUTHORITY. 


‘Congress. having conferred. upon the Director of Public Buildings and. Public a a 

: pares! authority over “al official records,” ‘papers, ete.,. in. the possession wat | afte 

of the Secretary of War.or Chief of Engineers of the United States Army”). 
oe ~ pertaining to the title to. Jot 810, ‘square. 825, ‘District of Columbia, and bef 

- _o i having: later transferred. all said: duties. and records to. the. Director: ‘of a oe Re: 
ae ee National Park Service, it follows: that. the Director is clothed with .. ae oe 


a. authority, to. correct. a record. pertaining to. said lot. 810, 


ae: Trmas—Conrvorion —Surrictency, OF INSTRUMENT. 


. ~ Where an act of Congress. authorizing a correcting of land title pad ade ree ss ie 
a 7 not specify. the method. of correction, but merely requires that the records 


_ be so corrected that they shall show: title in the occupant, and the purpose. 


of the. ‘act “is in, effect to divest the United States: ‘of. claim. of oe } - an see 


¢ duitelaim: deed. is Within the ee A of the ae and suffices. 


oe TL am of the opinion. that the river ‘bed, at the ‘point: in question, Pye 
was ‘part: of the Fort Berthold’ Indian - ‘Reservation prior to the 
-- admission’ of North Dakota .to ‘statehood. The State of North — 
pee Dakota, ‘ ‘on: its. admission: to the Union, expressly disclaimed all right Dea a 
7 2 amd: title: to. Indian Jands. _ (Constitution of North Dakota, Article _ ee 
ee XVI, section 208. ) Te follows that islands subsequently: formed from oe 
a the. river bed, which belonged to the Indians ofthe Fort: Berthold a 
~ Reservation; retained the. original status of the riverbed. and. must — 
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7 a "Trrua—Paoor—Arwipaver—Essunvrsrs. 


Where a. statute requires the occupant of land. to file. ieot: that he or. “his oe 
2 “2a predecessors in claim have had -actual possession | of. the. land uninter- ..°— - 
-.» -ruptedly for 20 years, it is not sufficient that the facts as to: such possession 

“are stated on . information and peller, buy they. must be: within actual. oe 


- . knowledge. of the affiants. 


ates  Manoot0, Solicitor: ire ae ee | | ce ee ee 
co You: [the Secretary of the Inieriel have eimited: fon my opin oer 
a ion several questions concerning the correction: of land title. records 


ss an the District of Columbia pursuant to the Act of March 38,1899 
ea Se, (30 Stat. aad. Bite out of me case of the devisees of one Leopold = 
“The land: in. question, Tot 810, square 825, ‘District. of Columbia; aoe 


es claimed: by one, Norman Gaches as life fonant! and Jane. Luchs, 


: remainderman, both claiming undet the will, of one Leopold. Luchs, aA 


of ag shown by the abstract title submitted. ‘Legal title tothe land in 
question. is vested in the United States although it has. evidently 
ae long been claimed by private parties. An investigation of Govern- 

- ment land titles in the District of Columbia established that this’ 


lot: was never conveyed away by the United States. nor, so far age 
~ records show, ever sold by the officer of the United States charged: os 


har with the sales of land in the Disirict of Columbia. Document Now? ge 


oe Tete 277; Sen. Doe. Vol. 22, 55th Cong., 2nd Sess. 5 ; and Peper No. 907, ue 
os oe ‘Sen. Rep., Vol 8, 62nd ‘Cong: 2nd Sess. 9 | 


_ Congress being advised by the report.in. Décuinant av, ‘Sani Deu: } 


ae Fol, 22, supra, that legal title to square 825 was in the. United. States ee 
cee and without record: as any sale thereof: or payment. of purchase. price. oe 
_. s . therefor, authorized the Secretary of War to correct the United -~ 
.. States title records to show: ownership in the occupant provided the 

wy Ee occupant submitted sufficient proof of uninterrupted. possession. | Act 


of March 3, 1899 (30. Stat. 1346). Subsequently, Congress appointed cca 
ogy commission to make a ‘complete investigation of this and. ‘other = 


28, titles in the District of Columbia.. Act of May 30, 1908. (85 Stat. 
ABB). This commission reported on July 18, 1912, ‘recommending — i 
8 oy. among other things repeal: of. the authority granted by section 20f = 
the Act of March 3, 1899, supra, for the correction of records. (Re- ey 
ce -port: No. 907, Sen. Rep:, Vol. 3, supra, page 47.) The authority was | PIS 

' not repealed, however, and i in-an opinion by the Attorney General,it =~ 


“has been: held that this authority continued in effect unimpaired by. oo 
any of the provisions of the Act of May 20, 1908, Supra. a tee tg 

o 0 Atty. Gen. 40. , se 
In these circumstances, the ee re Neer att Ticha, nage 


. . 2 = made. application’ to the Director. of the. National Park Service to ; 7 
eee have. a Government. title records corrected. to. show the present, ee 
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- “gatas of title with peal 8 be interest, tof the United States. ‘This : et ge oe 
ae application. raises four questions: 7 ? ae 


1. As ‘to. the authority. of the Director to corr ect the records, | 
2. As to the method of correction: © eae, 
Be As to the suffibieney. of form. of quitelaim deed proposed to ye os 
used. | ae 
a, As to: whether the er has sufficiently complied with the oe 
statutory requirements as to:proof of occupancy. | 
Tam. of the: opinion: that the authority to correct one in this | 
. case is now: vested. in the Direetor of the National Park Service.. 


‘This. authority was. originally vested: in the Secretary of War: by a 


section 2 of the. as of March 3, 1899, 6 which provides hee . 
< oe ae 


- See. Qe ‘Phat. ‘the eerie of War ‘be, ‘and the: ‘is hereby, : authorized’ “and” me oe 


af directed to correct the records. of. the: War. ‘Department in. respect: Of any: of) ce 


- the lots ‘mentioned in Senate Document Numbered Two, hundred and: seventy: nas ea. 
| = seven,. Fifty-fifth Congress, second | session. (being. a letter. from the Secretary: Be a Q ee 
of. War. transmitting, in. compliance with the resolution of the Senate of =. 99). 

-January. tweuty-seventh, eighteen hundred and ninety-eight, a letter from: the RA ees 


; Chief of Engineers, together with list of lots im: the. city’ of Washington, District * — 


Ee Columbia,” ‘the title. ‘to. which ‘the. ‘records: of his” oftice show. to be: in ‘the’ 7 aoe 
. ‘United States, and, list. of: lots | ‘in .the. city: ‘of. Washington, District of ‘Columbia, Se 


Which are shown by the records of his. office. to have been donated: by. the: Ce aes 


‘United. States), upon. the filing by. an actual occupant of any: ot the lots. men-: ee 
- tioned: in said document ‘sufficient: proof. that the. said. occupant or. the party. a 
under whom he claims has been in actual. possession. of: the said lot or lots. 
| for an: uninterr upted: ‘period OL twenty years, $0 that: said recor ds. | shall: show, eae 
ae ee title to. sone lots. to be in ie said- occupant. : : e 


At the. time this law was enacted ne eccrae qetitiGiied. in: he: Se ge 


iE i. Bhave act. were in. charge of the Chief of Engineers: (Act of March 2: poe | 


e 1867, ‘14: Stat. 457, -466),-an officer: under’ the’ supervision of the. Secre- . ae ee 
_ > tary. of ‘War. “Thereafter: Congress enacted the Act of pha 26, a 


: - 1925 Gre Stat. 988); which provides 1 in part as follows: eae 


‘Sec. 2. 7 - all authority, powers, ahd: duties contervad ‘avd Manoosed: | 


‘by law upon “the 'Secrétary of War" or upon the Chief of Engineers ‘Of: the | : 


United States Army in relation to the construction, maintenance, care,: custody, 
policing, : upkeep; or repair of public buildings, grounds, parks, ‘monunients,. or 

memorials in’ the- District. of Columbia, together with the authority, powers, and 
‘all duties. and powers conferred and imposed by law. upon the officer in charge | 
of . public buildings: and: grounds, . shall be held, exercised, and: performed by =. 
the Director -of Public Buildings: and Public: Parks of the National Capital, 
under the general direction of the President of the United States. | 2 Se 2 

2 See 4.30085 8 vand-all: official records, papers, files,:furniture, supplies, ‘and. 
other property, in. use in or.in.the possession of the offices. so consolidated. are. 

hereby transferred to the office hereby created. - oo. me ie ere ie | 


rae The latter: act: did not expressly confer. on ‘the. newly. braated ne 7 | gee 
| - Director: of Public wn and Public Parks of, the National ke. 


20683 —36—vor. 55-31 
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| Capital the. authority, given to the Secretary of War ye ‘the. “wey ao 


March’ 3, 1899, supra, but Tam of: the opinion: this: authority, was) 
a ae conferred: by necessary ‘implication. This. implication. arises out. of 
a the transfer to the newly created and independent office of all of the... - 

eas -records formerly. in charge of the Chief of Engineers: of the Army, 
tes these being the records: ‘which, the Secretary of ‘War was empowered. ae 
to. correct by the Act of March 3, 1899: To hold that the. authority. 
_» was not so conferred by: the Act — February 26;'1925, would.result.. 
in. the-anomalous ‘situation of having: the records: in. charge ofone. 


= independent officer and the. authority to correct them: in- another . é 


Independent officer, a result that ought: not, to be. reached in the — . 


“absence: of a specific” direction. by” Congress..;, ‘Having found. that: 
pee Congr ess conferred the. authority in ‘question — on the. Director 
fOr Public. Buildings. and Public Parks, ‘it follows that. ‘this. same 

— - authority became vested. in.the Director of the National Park Ser ‘vice:, 

~~ when all-the duties and records. of. the former. were: transferred to: 


~~ the: latter | by. Executive Order No. 6166, dated’ Jt une 10, 1988, made. 


pursuant. to the Act of March 8, 1983 a Stat. ABLE EDs oe Cf. Solicitor’s - 
Opinion; October. 30, 1938, M. 27583. | | 


. The Director. of the National: Park Series proposes: to. effect. the (ee 


Gorréétion of. the records in: ‘this: case by the execution of a -gnitelaim 
deed.” This; I am of the’ opinion, is proper. : 

- The Act of March 3, 1899, authorizes the’ coxréetion: ot ‘ecards : 
“so that. said records. shall Aes a: title to said lots to be in the said — 
occupant.” There is no direction in the act that the correction’ shall 


be accomplished by a. quitclaim deed; and: something less, such as a 
written statement that the occupant. ‘has filed the necessary. proofs 
with the Director: i in accordance with. the act, would be-a. compliance 
with the statute, But because the statute does. not: specify the method 
- of correction. and since: the. ‘purpose. of the act. is in: effect, to ‘divest’ - 


ae the United States of its. claim: of: title, Tam of. the opinion. that the. 


Ae = use of the quitclaim deed i is ‘within the authority g oiven byt the act and: 
Oo jg in fact the best procedure. for accomplishing the. desir ed. results... 
~The. deed, a ‘quitclaim deed, designates the. grantee as. the. Cone nea 


ic panes or: assigns of Leopold. Tae. This. designation 1 is ‘sufficient, ee = 


to cover the occupant, as life tenant, and. the remainderman, both of — o 


- . whom claim as devisees under the ‘Leopold. Liichs will. The deed. 
7 form. will: be in. all other respects satisfactory, when corrected i in ac-. ee 


; cordance - with. the notations made thereon. : a 
... There remains. the question. as: to heehee the adpligant, has sub- mes 
, as mitted sufficient. proof of occupancy as required by the statute, aes 
_ The statute requires that the occupant file. sufficient pr oof thet he: ee 


ae en or “his predecessors i in claim’ have had actual possession. uninterrupt-— - a 
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. ae 


oF oe for’ 20 years. iB. meet; this ‘pogiiitement: the ‘apblicant Bas abe io ee 


mitted an abstract: of title showing chain of title from. September 25, J ae 
. 1878, down :to. date. This. abstract. shows. that. Leopold Luchs has: | 


eh had a record title s since J uly 7, 1910. In. addition there are submitted. 4 oS 


two: affidavits purporting. to’ show. the. actual uninterrupted posses: © . “ - 
“sion, “The: first. affidavit. of one Grindley covers a period from 1910; — - 


__ the second affidavit of one Graves covers a period from:1919. In each ; 


instance, however, the facts ds to. ‘possession _ are. stated on the in- 


formation and belief of the affiant. This, : in my opinion, is “not ae 
sufficient. compliance: with: the. statute. The. facts stated: in these. affi- 
- davits. should be within. the actual knowledge | of the: affiants, for the 
prerequisite to correction of the. records - Js proof in’ ae Jegal's sense 
: of actual possession’ for the 20-year ‘period. ee oo 
I conclude that: when. satisfactory affidavits are: ‘aubinitied “he - 


| Director of the National Park. Service may correct the Governmént = 


| Teresi records by the execution, of 2. . quitclaim, deed i in 1 the “Proposed ae 


| Approved: Me eee ney 
TT. A. Waamis, He Bee 
0 \ First, Assistant Seoretary. 





ae Pens To ACCOMPANY APPLICATIONS FOR COAL, SODIUM, POTASH, 
? AND OTHER ‘MINERAL LICENSES, ‘PERMITS, AND LEASES” 


_[Girenlar ‘No. 1388] | 


| Durarrainr OF THE x INtunion, ‘ : 
ee | General ‘Lanp OFFICE, 
Washington D, ¢., » April thd 1936. 


--Rstaisiens, Unrrep, Stans, aon Orrices: 


“Circular No. 1004, dated May 2, 1925. (ot. D. 188), as a amended hee ; 
Circular No. 1251, dated oak 7, 1981" “GES L Dd. ae is” ey oF 


amended to read as follows: 


Fees paid with. applications. ‘for. permits, leases, or other: eee ager ie 


Mineral Leasing Act of February. 25, 1920: (41. Stat. 437 )5 under the amendment - 


“thereof as to sodium dated December 11, 1928 (45 Stat. 1019), or under the ~ 
Potash. Leasing. Act’ of: February 7, 1927. (44 Stat. 1057 ys shall not be applied - a 
until receipt’ of. notice from. this. office. that: ‘the ‘application has’ been. allowed: a. i) 
Pending the: allowance or rejection | of. an 1 application, the fee will be held: as 
ae » Atnearned- moneys.” 00) a ) ee an 
‘Such moneys paid. i in - connection’ with ‘sipplications: for coal licenses, 5 penne Ss eee 


hy or leases. which. are: rejected will not. be returned. unless and until ' ‘guch: ‘return: 


° has! been authorized by this office upon | srecelpt of a report: from, the Division ee 


ee ASE “DECISIONS: oF hE DEPARTMENT OF THE INTERIOR | a (ol. eee 


oer of Investigations or. ie apblieanit hag furnished an + nifidawit atatiue i ee he ee 


ae fe not mined any. coal from the land embraced in. 1 the rejected application. 


Ce ce | Frep w. JoHNSON, - 
ve a ae 7 ae La ea Co: omumiss ioner. ae 
| Approved: 7 ee , 

“ws AL Wares | 3 
First aus # Seoretary. 





- c CONFLICTING APPLICATIONS UNDER SECTIONS 8, uy, AND 15, 5 OF - 


_ TAYLOR, GRAZING ACT 
“[Cireniar No. 3384) 
Ivsmverions ae : 


-  Derarracenr or THE. Trenton.” ; 
- . : Garman Lanp ‘Oxrron, 
Washington, D.C, case 16, 1936. 


Reorsrers, Ux ‘ITED uit Deni OFFICES :. 


The ordering of public sales under section 14 of the T svlor Gr ay 
ing Act, approved June 28, 1934. (48 Stat. 1269), and the granting 
of iedeee: under section 15. of ibe act,.are within. the discretionary 
power of the ‘Secretary of the Interior, whereas the granting of ex-' 


changes under section 8 of. said act is mandatory on the part of ‘the 
‘Secretary, if and when he- finds such’ exchanges in the public inter- . 
-est. It follows that. in ‘adjudicating conflicting applications under. ~ 


these three. sections of the act, it willbe necessary for this office to - 


give consider ation to all ghis and interests and to all attendant, clr- 
cumstances, ‘including ‘the’ date of filing. | | 


Inthe future, you will not reject an application filed ander any: : 


of the above-mentioned sections solely. for conflict with a -prior ap- 
plication under any one of said sections, but will suspend such an — 


application and transmit same. to. ‘this. office, calling, tas fieular atten- , 


My tion to the conflict.” 7 ats be 
In all other respects, ‘the: Gridmuctions aaa in * Cinciilass. 684, ye 


oe 7 1346, and 1875 remain in full, force and effect: and you will continue. a a 
J te fully comply 1 therewith as to all UL epplications filed under the above: ae oie 
a _ mentioned s sections of the act. | Cs 


: : Frey w. Cae | 
"Approved: oe 
TA "Wassiansy PE ad. Sy, 
First Assistant t Seoetary. pos 


| Commissioner. foes 


ate ‘Hontestean—Araecrn, ‘Minion. aL ‘Cnak: Acrur OF “Lanp—Sonvny— 


. icc was s allowed Ji January 2 28, 1935. 





~ LOUIS. M. POZAR. 


“Decided Abr il: 23, 1986 





MINING REGULATIONS, ‘SECTION: BT (ce). 
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Section 87(¢). ot. the: Mining: Regulations. “forbias: ‘the allowance. of an igri ae 


: : » ‘cultural. claim: for, any ‘portion. of. .a. lot, or. legal: subdivision: of AQ acres; . fe on — 
emi where. there is no. approved. survey of the: mining claims intruding. therein 5 oa cee ae 


~ and. even. where . there. is. such: an approved. ‘survey, evidence is. required. 


- of the agricultural. applicant of the mineral character of the claim: whose_. 7 Se 


’ segregation. is sought” as: a basis: for. the. ‘Seg gregation of the residue OL the: 
| jana (anne Roos Vv. - Altman et a. 54 I. D. 47, Re } 
ONS, ‘Suction 37 (e). 


Upon fender of final plot 1 upon an agricultural eady. final receipt and final - 
‘certificate should. not. be’ issued. where the land. -applied for includes an: in- 





definite. fraction. of: legal. subdivisions, . not’ susceptible of proper \ descrip- . 


tion: without. segregation survey, and no basis under: paragraph. 87 (¢) of” 


‘the Mining Regulations has been. shown for. ‘such<‘survey. In such: case. A 


. the entryman should, be.called upon.to make such showing. | 
Howtesreap ‘Ewrry—Vestep Rrew1—ConrigM ation oF TITLT | UNper Sucrton: x 
ACT oF. Marcy 3 oS, 1891—SUBSEQUENT ACTION: BY LAND ‘DePARtMENT. 2 ) 

After the. lapse’ of two. years from the date. of: issuance. Of a receiver’s veceipt: 


|. upon a final entry under a homestead law,.if no. contest. Or. protest be then: . 


pending,. the Land Department is required by section | % of. the Act. of, 
March. 3, 1891, to issue’ a patent: for the land embraced ‘in the: entry, - 
-and-its ‘aetion.in thereafter ‘canceling - the entry ‘for failure to’ comply 
with applicable’ regulations .is- without: quthontty, and. has no EIeEE on: the 
‘rights of. the. entryman. . | 





HowestEaD Enrny—-Prorest—L: 


A protest against. an. existing Homestead entry based. upon an “equitable. title 7 


... to .the land under. -& prior entry, erroneously canceled. after the: lapse of. 
we two years. from the. date of final receipt, is: insufficient where’ the prior: 
entr yman: and. his ty ausferees have acquiesced. in the. erroneous ‘cancelation. 


until ‘after: the intervention of an ‘adverse claim’ and: the ‘present entry-. ue 
ss NaN | gets forth facts. tending to. show. that neither. the prior. entry man: nor 


-< his’ transferees. have: asserted any ‘claim, to.. the. land -since. its. erroneous. 


cancelation” and:. have exercised no rights. of “ownership. thereover. The. 2 ee 


- burden. in. such: a. case is, on the protestant. to show that the equitable. title» 
bs acquired: by the’ prior entry man has. not been: abandoned and. has not t been 
Tost: by. laches. in. asser ting it. 7 Pee ae a a a8 


or | Waurens, First. Assistant Secretary Yt 


Louis M. Pozar has: appealed from. a “abalone of the General. Land 


| Office dated May: 81,1935, which held for: cancelation in part, his. 
_.. homestead. entry. “(Sacramento 029803) - ‘made under Sec 2289, Te 
vised. Statutes, “Pozar: filed his. application. for lots '2, 3. ‘and. ie 


— NWY, Seo. 88, T. 4. R. 13 EM. D. a om August My 10 


vt i Maa? ‘ 
Be QS a We as 
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“Gite: 04, 1898, Fremont’ R pos. ‘tiads hotridstend entry No. : cS 


2 a 67 58 for lot3 ‘and SEY, NWih, together with NEY Swi, and NWi, — 


' SEY, of said Sec. 33, containing 157.54 acres. January 29, 1903, he rae 


eS ie) submitted. final proof with. .a. relinquishment. to. the extent of. ‘the : oe 


_overlap- of the Rojas and San Antone - mining claims upon lot 3:and) 


we “LL GEy- NW14, the land: ‘relinquished being described by metes and | 


| : 7 bounds. ‘Final receipt. ‘and final certificate were issued - to him on : ye 
~- December 31, 1908, for the land: entered less that. relinquished. “Te, 


_ : the final: proof the register appended a statement, to the. effect: that 


the delay i in issuing the receipt and certificate was for the reason that 
we § they were ata ‘loss how: to ‘proceed. in view. of the relinguishment 2 
and the fact that the land relinquished. had not been surveyed. . 


October 30, 1906, the Commissioner. directed. that. Burrows ‘be. Ae. | 


: owe to file a corvabore cd affidavit. within 60, days. as. to. the char- : 
~-acter of the land embraced in the mining claims and to‘advise him. 


that if the showing as to mineral character of the grourid embraced. _ 


Within: the mining claims -was satisfactory, a segregation as’ pro-._ 

vided in paragraph 87 of the Mining Regulations would be made of 
the ‘mining claims. No. action was. taken in response to thesé''re- — 

quirements by the -entryman. “Rule to show. cause why his ‘entry. 


should not be canceled to the extent of the subdivisions upon which | 


the mining claim. was located was served on entryman June. 4, ‘1907. . : 
Having made no response, the Commissioner, on November 20,. 1907, 


-canceled the entry to the extent of lot 3. ard SEY NW, and on 


‘December: 19, 1907, patent issued for the remaining tracts, namely, 


NEY, SWi4, N Wy SEY. The above requirenient was laid by the ~— - 


. Commissioner to obtain: compliance: with section’ 87 (c) of the Min- ~ 
‘ing Regulations, which forbids the allowance of an agricultur al. 


‘claim: for. any portion ofa lot, or legal subdivision of 40 ‘acres, - 


_ where there is- no. approved survey of the mining claims. intruding = 
therein, and even where there is such an approved survey evidence is _ 


| required. of the agricultural applicant. of the mineral character. of. : | 
'» the claims whose: segregation is sought as 2 basis: for. the sepregation aes 


of the residual. area. Section: 37 (c) states that in the absence: of « s. 


7 ‘such a showing the ‘ ‘original lot. or legal subdivision” shall be sub-- a 
~ ject.to agricultural appropriation, only. See, Roos v. Altman, eb ae 


4 D. 47, 55). 


lt appears from. docuthents that. -were dappled. ee a . Mrs. “Anis . ae 


gic’ ia - Baker that. on November. ‘19, 1907, Fremont. iE. Burrows: and wife. °°) 2 


- conveyed to John Baker, ‘ollierwies: known ‘as° ‘John Becher, “6b. 3; 


 SEYNWY,, NEYSWY,, NWYSEY, See. op aforesaid, contain- r oe 
“ing 157.54 acres, together -with other land, and that on September > 
: ‘19, 1924. John Baker, or. Becher, conveyed the Jand to. Annie Becher Ss at 


. 2 or r Baker. Tes also : appears, that the: eet issued to. > Burrows Decem- : eee 


ae 7 za e FR 
fe ae ee 


: F q ber 19; 1907, ~ aforementioned: was not delivered until March. 18, “S : 
ae _ 1988, when’ it was sent to: Mrs. ‘Muip Baker. . : | | ; Pay 


es ae = “DECISIONS: oF THE DEPARTMENT OF THE INTERIOR BES. a 


~The ‘Commissioner: canceled. the entry: of SP aoa as. to “Tot. 3 La na . Geo 


~ celed the entry of. Pozar as to lot 3 and SEYN WY, Sec. 83, and 


. stated that. upon his. action. becoming. final, a. segregation | survey. 


would: be made: to separate the land relinquished. by Burrows. from 


that he retained, and that’ patent in that event would be issued in. 


the nate of Burrows. and delivered. to.Mrs. Baker. 


Dea ‘SEYNWY, on the ground that by virtue of the provisions of. Sec. ty es 
Act. of March. 3, 1891 (26 Stat. 1093), the. entry of Burrows, so: far Ro ac 
as not relinquished, was confirmed two years after the. date: of final ee 
| receipt issued December 31, 1907; that on December 31,1909, Bur-- 
rows’ right to a patent baie. vested; that. ‘thereafter the Land: 
he Department had no jurisdiction i in the matter, except. the ministerial 
duty to issue the patent, and. consequently all- proceedings: after the 
> last. above mentioned. date were without authority of law. Inac- 
cordance: with. these. views the Commissioner. revoked: the action. of. _ | | 
~~ November 20, 1907, canceling the. entry..0 of Burrows: in part, ‘ean- 


la support. of the. appeal, a: purported letter dated 1 ‘May. 11, 1908, ; 
fp om one Ae Agostino, alleged tobe chief. deputy. in the office of 
the assessor for Calaveras. County, California, to the. register. of 


the local: land office at Sacramento, aud the register’ 8. reply thereto, 


and certified as: spread on. the: records of the assessor’s office, have: 


- 6758), desired to ascertain the particulars regarding the cancelation’ 


made November 20, 1907, to. which. the. register. appears. to: have ae 
Aotp eplied in. effect that the entry was patented as to. NEYSWi,. and 

— NW14SE1, December 19, 1907, but canceled as-to lot 83 and SEY, | 

. NW because no evidence of 3 mineral character of the: mining claims ~ We ase’ 

- to be segregated - was furnished as a basis of sur vey. Another letter, 9° 


been filed. In the letter. the chief deputy states that Mr. John 
Baker, who: purchased. the land. within the entry. of Burrows. (No: _ 


of June 22, 1935, purporting: to be. signed ‘by the county assessor, is a 


oo _ filed, which is to the effect. that upon notice of the. cancelation’ of. - 
_ the entry as to the two last described tracts, said tracts were stricken: 


from: the tax rolls and. that no. ‘assessment. has. been - made. thereon Pe ae 


since that. time. “Tt. as further alleged by Pozar. that.no use of lot. 
8 or SEYNWY, has: been made by, John 1 Baker or: » Annie Baker, on: oe 
ire S his wife, for many -years last: past. - 


~The final’ receipt and final cortificats’ were. 2 isaned: for an inant a aoe 


a ee fraction: of legal’ subdivisions, not susceptible of: ‘proper. Gemipag or" 
without. segregation survey, and no basis under. paragraph 387 (¢) ico 
aS had. been. shown. for. such survey. ‘The entryman- should. have: been ee 
>. called upon to: make such showing. The issuance of: final receipt pane a 
ee and certificate eliminating the aus agate land was: ‘erroneous: sand Py tee tae 
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Taree ede The : action: of ine Contiioaee: on Guobe: 30; 1906, ik 


ey calling for such showing and the subsequent. cancelation. because: ‘of a 


e failure to: furnish. it, were not. incompatible with the: constr uction oa 


a ee placed. upon the effect, of section” 7 of the. Act. of ‘March oe 4891, 


Bee is = Supra, ‘prevailing at that. time in the: Department. ‘The land ‘called & 
_. for by the final: receipt | and certificate was. unsurveyed. “Under the... 


Sa OB doctrine, Mee v. Hughert (13. L. 2D, 484), entries of unsurveyed land. 
were’ regarded as a, nullity, and were held as not subject to. confirma-— ; 

Sate tion. under section 7 aforesaid. O¢ bb v. Oregon and California. RR 
Go: (86 L. D. 268); James ‘A. Cobb et.al. (37 L. D..181). The 
view and practice that after:the. lapse of two years after the issuance . 

of the receiver’s. receipt all contests or protest: based upon any. charge 

- whatsoever were barred without qualification or exception were not | 


oe ‘adopted and. uniformly followed until the Supreme Court, in ‘Payne 


: v. Newton (255 U. 8. 438),-and Lane v. Hoglund (244. U. 8. 174), © 
approved the rulings to that ape in Facob- y. Harris (42 LL. re | 


11), decided December 13, 1913. 


Under the doctrine of fhe cases last’ cited, on Dacshibes 8l, 1905, 


‘Burrows, the entryman, had a vested estate anid a right to a. patent . 
for the land, which. could not be questioned: or affected by any pro-~ 


ceedings in thie Land Departinent, and the cancelation thereafter of © 
his entry on the land. records had no effect whatsoever on his rights. ‘ 
The fact remains, however, that legal title remained in the United 
States. Burrows had but an equitable estate. He could convey no. 


-. more than that to his transferee, and the question is-suggested by 9 — 
the appeal’ whether Burrows and the subsequent transferees have. — 
~~ not lost their rights by their acquiescence an. an: erroneous’ ruling for 7 


| "go long a time’ and by abandonment: of their claim, and are not, in 
‘the presence of an adverse claim, estopped to assert their tights by 
laches. See State of New Mewico, Robert .M. Wilson, raatne v. 


. Robert S. Shelton and John T. Williams (54. 1. D. 112). 


It would seem from the showings of Pozar that: Baker aes of the | 


> partial cancelation of Burrows’ entry; that he: acquiesced in that — 


es action and in the action. of the tax assessor. in, striking the land off ae 
|. the tax tolls because: it, was. public land, paid no taxes upon. the land,’ on, 
and that neither he. nor Mrs. Baker. did. anything to establish their tye: 


c equitable. interest. There ig no affirmative: showing that. Burrows: , 


or the’ Bakers. occupied and improved. the land or did: any. ‘other — ; 


e acts: that. would: afford. notice to’ Pozar’ or others of. their claim. and 
tye possession ‘thereof, or that: Mrs. Baker ‘raised any objéctions to Vip 

oe Pozar’ s entry and settlement until after. they weremade. 9 20 
Tt is: not believed that the record. warrants the icelatien of ere 


7 a entry of Pozar on the facts disclosed. - ‘Therefore, Mrs. Baker” | 


should be Tyatied.t to ‘file. a sufficient protest, aaly. corroborated, set: ae 
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> ting fon all. the: facts upon which. she. bases: ee superior Cadolit 
to a patent for lot 3 and SEY, NWI, See. 33, within’ 30 days. from 
-. notice: of this. decision ; otherwise, she- will be deemed’ eatoppert:, 
from. further asserting her claim. “Avecordingly, the. Commissioner’s - 


_ >. action in holding: the entry. of. Pozar for cancelation. is. Teversed.- 


ae His. order: for the segregation. of the land relinquished. by- aco: 
will be suspended to await determination of the question. whether 
_ Mrs, Baker ¢ or Pozar has a better right to acquire the title to the land, » 
and the. case. will be remanded for procedure in accordance with | 
| _ these v Views. Co : 


- . ; DISPOSITION OF P OSAGE INDIAN TRUST FUNDS UPON DEATH | oF. 


INDIAN OWNER. 08: uate ae oe 


“SO pinéon, April 23, 1936 


“2 INDIANS—OsaGH “HeapeioHr’—Incrvexrs ‘CuEnpor—Acr OF Joxp 28, 1906, AND 
AMENDMENTS. - 


i wee “Under: the Act ot. June. 28, 1906 (34 Stat. - 589), and siendatony. Jesislation; 
the right of individual members. of. the Osage-Tribe: of Indians’ in ‘Okla-. 
_-homa- to receive trust funds segregated and. placed at interest. to: their. 

: | eredit in the United’ ‘States Treasury and to share in the Osage tribal. 

| -% cminer al. estate’ at the end of the trust period fixed by" Congress,’ and during : 

that. period to receive the interest on, the segregated trust funds’ and’ to" 

7 _> participate in the distribution of bonuses and royalties. from ae mineral. 

| _ estate, is an Osage “headright. a7 soe fhe o* am i 

S InpraNs—Svennearup Trost FuNps—Osaae “FIEADRIGH'S" ALIENS SION. . 
As. the right to. receive the segregated trust. funds at. the end of ‘the: ‘trust 

“period is. part: of the: ‘Osage “headright”; the trust funds themselves’ fall. 


. into. the. saine: category. as the headright. ‘in So far as S voluntary 3 and. invol- 
cuntary, alienation is concerned. . 


ee INDIAN s—SucREGaTeD Osacm: TRUST Funps—In WHOM BENnrICrAL Teme Brot Pe 


7 ALIENATION—CONTROL BY, Concress.. = wee 

The beneficial title in and to the segregated trust funds of Os sage “Indians. 
rests in the individual members, and such title may be tr ansmitted _ by 
; descent (section 6.of Act’ ‘of June 28, 1906), or devise (section 8 of Act of. 
| oe : April 18, 1912). But the devisee: or heir succeeds to the: beneficial’ title 

“subject. to. the trust. imposed upon the funds by Congress, and stich ‘trust 
- may. ‘be. ‘released or terminated only when: and | as authorized ‘by: Congress. — 


ca ae ‘inprans—Snoneoarep. Osack TRUST FuNps—PayMenr TO stse—LEsIsEAsION 


By Coneress—CERTIFICATE or COMPETENCY. Eee ae te ae eee oe aon 


= ine the absence of: legislation by Cong ress. pr oviding for ‘payment. of the segre-". 


ee gated trust funds of deceased Osage “Indians to executors or administr ators | me es oe 7 
Ay Ore their: estates, . such payments, operating as they do to: ‘terminate;or 
release the trust. imposed upon sich funds, are not ‘authorized, whether 4 ine em 
the: deceased. meraber did or did not have : a eer tificate of conipetency, at S eae re 


7 the: time of death. 





ee 


= 490 DECISIONS or THE DEPARTMENT OF THE. INTERIOR | os “vol: i . 


- INprANs—_Stemesate Os: AGE. Trust Boxs—Soore, oF -Aorscoury or ‘Execotors 
AND ADMINISTRATORS. | et : . 


“The ‘authority contained in Serta: 2 of the. “Act of Februazy. 87, 4995 (43 


ae “Stat. 1008), as. amended by section: 4 of the Act. of. March 2,. 1929 (45 Stat. | 
. 1418), for payments to executors: and administrators, does not extend ‘to ‘ 


_ : os secried or. which may. acerne. from the. interest on. said segregated trast See 
aa ‘funds and. fr om: the 1 miner al: Soy les and bonuses. : ee 


| Mancoxo, Solicitor: ae, nee Be ets i: 
You. [the Secretiny? of the inleiory’ ee Sequeeted my opinion on sae 
ue certain questions arising out of the Act of June 28, 1906 (34 Stat. 

589), as. amended. by. subsequent. legislation. hereinafter referred to. oo ‘ 

The questions deal with ‘trust funds: on deposit in-the United. States” 4 
- Treasury to: the credit of individual, Osage. Indians and relate ‘partic- 
ularly to the. disposition to be made of such funds upon the death 

of the Indian owner. As. formulated by the Commissioner of Indian mos 

. Affairs, the questions are: eg 
Jae de ‘Whether such’. funds. are. pit OE the Ou: hondvight and as a - 

“ee . such: must be held awaiting the determination of heirs.. - fone. 
aes Os Whether such. funds may be. paid to. the administrator i in the dis. ; or 

i cretion: of:the- Secretary of-the\Interior. , oe 
3, Whether such funds must be paid to the ine on: 2 appli- "ee 
- cation where the decedent is less than one-half Indian blood « or "had * 
a certificate of competency, = FO a 
_. Before discussing those. questions, it is g necessary ‘to. review a some ae 
| enol’ the pertinent. provisions: of one Act of. June 28, 1906, supra, ee 

and subsequent. legislation, a a 
The Act of June 28, 1906, onde for: an. equal ee of ‘the ea 

iene and funds of the Osage ‘Tribe of Indians among the individual 

_..- members according to a roll authorized to be made:by the act.. Most 
Mees Ok the lands ‘were to be allotted in severalty, partly. as homesteads ciausl 

> and partly” as sur plus. lands. The remaining lands, including. some 

-- town. lots, were to be sold for the benefit: of the tribe. Section 2, 

subdivision -7,. authorized the ‘Secretary of the Interior, in“his dis. ....- 
. eretion, to issue a certificate. of competency to any adult member oS 

ie authorizing him to sell and convey all of his allotted lands except) 
his homestead. The oil, gas, coal, and other: minerals were ‘reserved Lge 2 
to the Osage Tribe for 25 ‘years, with -provisions: for the leasing of ae 
same on royalties during. that period. At that time,. the United 
| ‘States held for the tribe. trust: funds of more than $8,000,000: received 
under. various: treaties as. compensation for’ the: relinguishment of ee 
 -. other lands. ‘Under subdivision 1 of section 4, these funds were seg-- 
ces regated and the sum of $3, 819.76 placed to the credit’ of each of the’. © 

on 9,299. enrolled. members. The act. contained no provision for the pay a os 
ae" ment. of “this. sum. or ny atl thereof to ‘the individual member. 7 


oe: 
oe | 
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os Instead, the: eet sdeblared: dhat! the: segregated: finde should — held ea eo 


_ “vy iP trust at interest by. the United States for” a ae of 25 years, : oe 


a “ifieral: imiteestey cwere to Poon. the abebinte property ort the indi- : - 


. vidual members. (Sections 4 and 5). Tn the meantime, the interest a3 Pees 
ee - aceruing on these: segregated funds. was. to be. paid, with exceptions aad 


og not here material, “quarterly to the members entitled thereto” (sub- toe 


‘division ats section: 4). The funds so segregated and retained in trust - 


are ‘those. to which the questions under consideration bs and they foes 


| will hereinafter be referred to. as “trust: funds.’ ae 


With. xespect | to. the. proceeds. derived: from ‘miner ‘all vere eh ~ 


2 < dther: tribal sour ces, subdivision | 2 of. section 4. of. the. Act of. 1906 -. : - 


= directs that all. such moneys be. placed in the ‘Treasury. of the. tae es 
United States to the credit of the individual members and that, sub- ee 


ject’ to ‘certain deductions, all such moneys: “shall ‘be. distributed to. 


the individual members of said Osage Tribe. according to the roll) 


‘provided for herein, in the same manner: and at the same time that 

payments are mate of interest: on: other, maoneys held Th ‘trust: for. 

the Osages by the United States.” ce ae ate 
Section 6 of the Act: of 1906 pr pues 


Phat the lands, moneys, and mineral interests, herein ‘provided: for, of. any a 


deceased: member ‘of the Osagé tribe shall descend : to his or her legal heirs, : 

according: to the laws of the Territory of Oklahoma, or of the State in which 

said reservation. may .be hereinafter incorporated, except where the decedent . - 

> leaves ‘no: issue, nor husband nor wife, in which case said. lands, moneys, and 
a ‘inter ests must, go-to the mother and father: equally, 

‘By the Act of April 18, 1912 (37 Stat. 86), Congress altered. ae 

| Act of 1906 in some respects and: supplemented it in others... - Section. 

3 of. that. act subjects’ to: the jurisdiction. of the local county courts 

the: estates. of Osages who are deceased. or are. orphan ‘minors, — 
insane. or otherwise incompetent. That: section. reads: ue ee 


f 


“That the. proper ty ‘of: deceased. and. of orphan minor, “insane, or - other. ane 


_ competent allottees of the Osage | Tribe, ‘such’ ‘incompetency" being determined i 


by ‘the: laws of the. State of ‘Oklahoma, which® are: hereby. extended. for. such : F 
2 purpose . to. the allottees of said tribe, shall; in. probate matters, be. subject. 2 
~ to the jurisdiction of: the: county, courts of the State of Oklahoma, but: a: copy — 


“of all papers filed in: the. county. court. shall be served. on the ‘superintendent = ae 


ee the Osage: Agency. at the time of ‘filing, and: said’ ‘superintendent is author. 
-. ized, whenever the interests. of the. -allottee require, to. appear. in the county. eS aks 
court. for the. protection of the: interests. ‘of the: allottee.. ‘The superintendent _ ore 7 = 
oy of the Osag ge Agency or the Secretary of the Interior, whenever he. deems the 90. 3 
same: necessary; may investigate. the: conduct. of. executors, administrators, gid Oe 


2 guardians, or other. persons, having in. charge- the: estate. ‘of. any. ‘deceased 


- allottee or of minors or persons in¢ompetent under the laws of Oklahoma, Be 


ee” and: ‘whenever he: shall be of opinion that the estate: is in any manner: being oe 
aoe dissipated or’ “wasted: ‘or is: being ‘permitted to’ “deteriorate in value by reason ™ pea! 


oe Of the” negligence, carelessness, or  Incompeteney: of the Boardian, or “other es 


ot 
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bs person i in. ‘charge of the estate, the ‘Gage ridbendentec of. the Osuigs Apency or aie 4 


- a Secretary. of the’ Interior: or: ‘his representative: shall have power, and. it. shall a 


— be: his duty, to. report. said: matter to: the county, court and” ‘take. the necessary. res “ 
- steps: to.- have such case. fully investigated, and also. to. prosecute any remedy, Tie a: 
oe either civil or criminal, ‘as the: exigencies of the case and the preservation. and ea 
a protection of. the. interests. of. the. allottee. or ‘his. estate may require, the: costs 26g 


Fe and. expenses. ‘of. the. civil: pr oceedings: to: be. a- charg ge upon the estate. of. the - 


a e. allottee or upon. the executor, administrator, guardian, or. other person in charge - 
er) iu estate of. the allottee and. his. surety, as. the county’ court. shall: deter- 


a Ain _ Every | ‘bond of the executor, administrator, ‘guardian, or. other person we ~ 


. in en of. the. estate of. any. ‘Osage. allottee. shall be subject to the ‘provi- “ 


gions. of. this. section and: shall contain therein a reference hereto: Provided, - 


aa é That ‘no. guardian. shall be. appointed. for a minor whose parents. are. living, as 
- unless the estate of said minor is: being wasted or misused by such. parents: 


| Provided further, That no. land. ‘shall be sold. or. alienated ' under ‘the ‘provi- = - _— 
gions. ‘of this section without the approval of the Secretary of the Interior, 


| “Section 4 of the act: declared that the tribal oil and mineral rights : : 
a should: remain unchanged and that, the act: should ‘not be construed a 
as changing or amending in any manner. the Provisions: of the ach . 


" of 1906 in ‘regard to oil and: mineral rights. 


es ‘Section 5 deals expressly. with trust i funds | and provides for the = fe 
ae payment of. same as follows: Of ae te ‘ 3 


That: the ‘Seer etary’ of the Interi ior, in his dinevation: tngvaly 3 is authoriada, | 


: “under rules and regulations. ‘to. be prescribed by him. and upon application ther e- oF ie 
for," to pay. to Osage. allottees,. including the. blind, insane, crippled, aged, or | ee 
: ‘helpless, all or. part. of the. funds in the Treasury of the United States to. their 


‘ -/ individual credit: Provided, That he shall be first satisfied of the: competency of | ; se 
~ the’ allottee or that the release:of. said individual trust funds would be to the 2 


; manifest best. interests. and. welfare of the allottee: ‘Provided further, ‘That jno. | 
.. trust funds of.a minor or a‘per son above, mentioned. wlio. is incompetent shall be ae 
; .- released, and. paid. over except. to a guardian’of such ‘person duly. appointed by. 
“: thes proper court and after: the. filing by such. guardian’ and approval by. the 
7 ‘court: of ‘a. sufficient. bond conditioned — to faithfully administer the funds" re 
: leased: and the avails thereof. Bees! ae ee BS glee ee aoe Po Os 


Section 6 provides that an lands of: deceased Ones nine oe 


- be partitioned or sold upon proper order of any court of. competent. — Ao 


Je. jurisdiction: im accordance. with the laws of the State. of ‘Oklshoma; rar 
we, with this important proviso: ee ey ee ee ee a 


2 oes * # % That no par tition or’ sale of the, restricted: lauds of a deceased | Osage : 
a, “ glottec! shall be valid. until approved. by the Secretar y of the. Interior. Where. ee 
: some. heirs. are. minor Ss, ‘the ‘said. court: shall appoint. a guardian. ad litem for es, 


 .- said minors in the matter of said partition, and partition of said Jand'shall be). - 
_ valid. when approved: by: the court and the Seer etary. of the Interior. - When the — es : 
heirs of: such. deceased allottees have: certificates of. competency or. are not:mem-- 
a bers of. the ‘tribe, the restrictions on. alienation are hereby. removed. If some a 


. the. heirs: are competent and others. have. not cer tificates of ‘competency, . the oe 


proceeds of such part of the sdle as the competent heirs shall be entitled to 


an — shall be paid-to them without. the. inter vention of an administrator. The shares... — - 
a due minor heirs, including. woh, minor. Indian heirs as. ae not ee tribal mem- es 


Meee” 
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-_ bers: rs those: Indian, heirs: not: ihaviig: certificates. a Poemncieien ‘shall te: paid (6 bs 2 

_ into the Treasury of. the: United States and placed: to. the credit of ‘the Indians... 
upon the same conditions as attach to segregated. shares of the Osage national = 
fund, or with the approval. of the Secretary of the Interior paid to. the duly Ob e eeter 

- : pointed. guar ‘dian. The. same: disposition as herein. provided for. with reference a3 ie ger! 

_ to. the: proceeds of inherited ‘lands sold shall: be made of the money im the 
se ae Treasury of . the. United ‘States | to the oredit. OF. deceased: Oewge. allottees. fo cites yee 

bata ! iene added.] | | : BOGIES ie OAR pe, TOP ase a ae ae eae: 


» Section: 7 of the Act ot 1912. read: 


| “That the lands allotted to members ‘of: the. Osage tr ibe shall’; not: in. any manner ee 
ce whatsover be encumbered, taken, or. sold ‘to s secure or satisfy any debt or obli- Me 
gation ‘contracted or incurred prior to the issuance of a. certificate: of. ‘compe- 
tency, or removal ‘of restrictions: on alienation ; nor shill the lands. or: ‘funds 2 ae 

; Osage tribal members be subject to. any. claim: against: the same. arising” ‘prior 

to grant of a cer tificate of competency, “That. no: lands. or moneys’ inher ited. 


from Osage allottees shall be. subject to: or be ‘taken or. sold to secure the pay-. 


ment of any indebtedness incurred by: such’ heit. prior. ‘to the time such lands: 
‘ and ‘moneys. are. turned over .to such heirs: “P7 ovided, ‘however, That - ‘inherited 
“moneys shall ‘be liable for funeral expenses. and. expenses of last: illness. of 

2 deceased Osage allottees, to. be paid under. order Of. the coun. court: of Osage 


County; State of Oklahoma : Bye 
Section 8 of the ‘Act of 1912 reads: 


That any adult member of the Osage Tribe of: Indians not ‘tmentally incom- 


v 
| 


“petent may dispose of any or all: of his. estate, real; personal, or mixed, includ: 
_ ing trust funds, from which restrictions as to alienation have not been removed, 

by will in accordance with the laws of the State of Oklahoma : Provided, That © 

‘po such will. shall be admitted: to probate or have any validity unless approved ae 


before. or. after, the death of the: testator by the Secretary. of the Interior. | 
- The remaining ‘acts of ‘Congress: to be considered are the Acts of 


- March 3, 1921. (41 Stat. 1249), February 27,1925 (43. Stat. 1008), 


and March 2, 1929 (45 Stat..1478). The Act of 1921 enlarged the. 
period. of tribal-ownership of the minerals, extended: the life ofall. 


_ valid oil and gas leases existing at the end éf the original period, and 
| changed. the original plan in some particulars, notably with. respect. 
‘to the quarterly distributions of the income from bonuses and royal- 
_ ties from tribal mineral leases and the interest on trust. funds. Under: - 
> the act. of 1906, the entire income was distributed. to the individual ” ane 
members. N othing: was withheld. However, ‘increased | oil. produc- Pee nts 
~: tion had so: swelled the income. that the payments. were greatly in. 
. excess of current needs and were leading to’ gross extravagance and 
a waste: “Accordingly, the Act of 1921 restricted the quarterly . pay- ee 
ments to specified amounts and. directed: that the balance be retained © 
Rade 2 by. the Secretary of the Interior: and: invested : and conserved ‘for the. a 
‘future benefit: of the members. - The Act of February. on, 1925, made s 
~ some minor changes i in the: quarterly ‘allowances and. broadened. the cera 
Be ‘authority. of the ‘Secretary with: respect. to. the expenditure and. in-. ce - 
Ae vestment: of the retained funds. The: income to bes SO > administered oo 





a eae oa 
é = 
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fae ander. that act ad the 3 prior: act on 1921, oe is caverta to. notice, ea 
» Ag: the: “oro rata share, either as a ‘neniber: of the tribe or. heir or oe | 
devisee ofa deceased member, of: the. interest or trust. funds, the ae 
a bonus received. from the. sale ae oil'or. gas leases, the royalties there- ae Bh 
from, and any, other. oncye. due such Indian received during g each, ss 


7 fiscal quarter.” 


‘Section 2 of the ‘Keb ‘of 1995; as. amended by | section 4 of f the . 


| “Act of March 2, 1929, supra, reads: : 


. Upon: the. death of an “Osage: Indian. of ens or more Indian “pigod: tio: a 
+ does not have.a_ certificate of competency,. his or her moneys.and funds: and. |. ‘ 
other property accrued and | -accruing . to. his or her credit and which have 
t - heretofore been. subject to’ super vision. as. provided by law may be ‘paid to the “ 
- administrator ox executor. of the. estate: of such: deceased Indian or direct. to 
his heirs or devisees, or may be retained by. the Secretary. of the Interior in'the 
- discretion of. ‘the. Secretary of the. Interior,. under regulations to be _promul- = oo 
_ gated by him: ‘Provided, That the. ‘Secretary. of the Interior shall.pay to 
- aa administrators and executors Of: the: estates of such deceased Osage Indians. ae: od 
_. sufficient. amount of money out of such estates to pay all lawful indebtedness) 
~ and costs and expenses of administration when approved by him; and, out of — 


the. shares. belonging to. heirs or devisees; above referred to,, he shall pay . the = 


| costs and expeuses of such-heirs or. devisees, including attorney fees, when) 
approved by him, in the determination of heirs or contest: of wills.’ ‘Upon . in 
the: death of any. Osage Indian of. Jess. than one-half ‘of Osage Indian. blood - EP 
“Or: upon. the death. of an Osage. Indian. who. has” a cer tificate. of competency, hig | ° ne 
moneys and funds and: other property accr ued and accruing to his credit shall 
be. paid and delivered to the administrator or executor of his. estate to be 
administered upon according to. the laws of. the State of Oklahoma : . * oe “ e 


Section 1 of the | Act. of 1929 extended the period of trust ‘esta, inie 
| ‘lished: for the trust. funds’ segregated under the Act of 1906 to-Jan- 

-uary. ee 1959. - | The: ‘period. of tribal aD of the miner als was oe 

c- extended for -a like period. . a 4 a 


~The first question as: to srhether the fst funds are » part “ot he : 
Osage headright, and as such must be. held awaiting the determina- 


tion of heirs, appears to have been induced by certain court decisions ... 


dealing with the alienability, etc., of an Osage: headright. and the {= : 

e jurisdiction of the courts ieee In. Taylor v. Layrien (51 Fed. ae 

~ (2d) 884), the Tenth Circuit Court of Appeals ruled that no Indian’ | 
of the Osage. Tribe has the right to alienate ‘his. headright and: that ee 

it is not subject. to judicial process. In that case the Indian. ine oe 

volved was an Osage. of less than one half blood-and- had a certifi: 
cate of competency, and the court: held that his’ headright was not =. 
: transferable. and did not. -pass to: his trustee in bankruptcy. “To. the. 


: game effect is Tan ylor. ¥. J Ones: (51 Fed.: (2d). 892), involving a mem. me 


ber of the Kaw. Tribe’ of. Indians. of less. than the half blood with a 


certificate of competency. In both cases the Supreme: Court of the — . 


United States denied certiorari. Taylor v. Fayrien (284 U. 8. elie 


- Payton. ved ones ie Ue 8. 688). ‘See. also In Te 2 Dennison Fed. 
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eee (ea) 662); appeal dismissed: 45 Fed: (aay. 585. Tn Dea Ve ie ee a, 
- wington (20: Pac.. (2d). 563), the: Supreme Court of Oklahoma held 
_. that the income:accruing to. the: Osage headright of a deceased: Osage se 
..allottee. subsequent to the death of said allottee is not an asset of the 
estate of such decedent. which. canbe appropriated: for the payment = 


: of. the. claims: of creditors.. Compare, however, Globe ee ae. 


Company Vv. ‘Bruce (81 Fed. (2d) 148). : 
ny the. Globe. Indemnity Yy Compan ye case, an. + Osage headaight is 
accur ately defined 4 in the following language: - | | , 

7 The right. to. receive. “the: trust funds and: the. mineral interests ae oe ‘end: ‘of - 

the. ‘trust: period, and. during: that period. to. participate. in. the distribution of 


F the bonuses and. royalties arising from: the mineral estates and L the interest on 
| the trust funds, isan. Osage headright. - ee Gare 


As the. right. to. ‘receive the trust nae ah the ene of foe trust! Tere 


ie we period. 1S: part of the Osage headright,. it follows that the trust funds o. nee 


| _ themselves. fall into the same categ gory as the headr ight. in so. far_ as 


ae : ee voluntary. ‘and involuntary alienation 1s. ‘concerned.. The’ right: to : | an 
eS _ receive’ such. funds, like the right ‘to. receive the mineral interests, ao oe 
at the end of the trust: period, ‘may be transmitted by descent (sec- — 


2 ‘tion 6 of. the. Act of 1906): or deyise (s ection 8 of the Act of 1912).. : 7 


Lye No provision in the Act of 1906 or in any subsequent act of Congr cone 
- ~ authorizes the alienation or encumbrance of the trust funds in any 


© other manner. The disposition of such trust funds upon the death - 


a of the Indian entitled to receive the same at the end of the trust, =~ | 


that 3 is, whether the trust funds should be released to: the administra: ee | 


_.. tor or retained under trust for the benefit of the heirs or devisees, as” 7 : . 


~. the case may be, depends upon the answers to. questions 2. and 8, ee 
no : which. are ‘go. closely. related that. they will be jointly considered. ee os a 
—_ “Section g of the Act of F ebruary 27, 1925, as. amended. by section’ i oe 
eed of the Act of March 2, 1929, supra, deals expressly with payments a 
to executors and administrators, and will first be considered forthe 
purpose. of determining whether trust. funds” are. included within the. : 


~ authority conferred. by. that section. “Said section, which is repro- _ 
duced. above, divides the estates of. deceased Osage. Indians into two. 

classes: “(t): estates -of Osage Indians of one half or more Indian 
blood who. do. not: at: the time of death have certificates of compe--- 


tency, and. (2) estates of. Osage Indians of less. than one half Indian 
blood, or who. have certificates of competency at the time of death. 
As to the first ‘class; the Secretary of the Interior is given authority ao 


is, TAM “his. discretion’ to. retain. in his custody and control or “pay: to-the 0 . 

“Se administrator | or. executor of the estate the decedent’s ‘ ‘moneys and. 

a funds: and other property. accrued. and accruing to his or her credit — io 
- and which have heretofore been. ‘subject to. supervision as provided. a 


oe ef law.” - With alge to the second lass, the —* Is directed a ete 7 


wets 
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| in rasa atoey Tanetage to deliver ihe funds a property: pee e 


to the-executor or administrator. In both cases, only those. moneys — . 
= — “accrued. and accruing” may be paid. Interpreting the. words age os 
_. -erued: and accruing,” the Tenth Circuit Court of. os exe in: a Globe Ao 8 
. — Company v. Bruce, SUPT, 8 said (at page 153): ee. 
Tt will be observed: the aet Speake ‘oF moneys, funds, and property accrued and - : vo 
‘accruing to the credit of the owner ‘of the headright, not: of quarterly payments ee ge 


““acerued. or accruing to:such owner.:..We see no reason for constr uing 4 the: words oe 
accrued. and accruing as referable to quarterly. payments. . . 


‘Interest. on trust funds and the mineral royalties are constantly & ‘accruing ‘to 2 


_ the credit, of owners. of headrights. On the death of the owner of a headr ight, 


certain interest on trust funds and mineral royalties will have acerued to’ his: 


: ~ eredit. ‘The word accruing cannot refer to them. It must refer to: those that 


t arise after the death of the owner of the headright. We. howd: the: word. “ae- - 


7  erucd”” refers to interest and royalties that have arisen.to. the oredit. of the. 


e* owner. of the headr ‘ight tt the time of his death and. the word “acerwing” ‘pefers 


’ * “to. ‘the. interest, and royalties that will arise to the credit of. his headright after 
7 death and pr ior to the distr ibution of his. estate. Utalies added.) _ : 


jt. is clear from: the foregoing interpretation that. the Pande and i . 


moneys authorized. or directed to be paid to administrators and. execu- ca 


tors. by section 2 of the Act of 1925, as amended by section 4 of the.» : 


fer _ Act « of 1929, are those moneys and funds which. have accrued. or may ‘ a _ 
accrue from the interest on the trust funds and the mineral. royalties. ony 


. The trust. funds: upon which the interest accrues are. not-included in 
-. the section. ° “Any other conclusion would be wholly inconsistent with — 


. a ~ the Congressional direction that these funds be held. in trust until 23 
1959, at. which. time, and not before, the right to receive the same a 


becomes absolute. 


| The tribal fade segregated under the Act a 1906 | were. e: placed - 
im trust by Congress for a definite and specific. period which has since — 


been extended to. 1959, and: the authority to. determine when: and iv 7 
“under. what conditions the trust so created. shall. be terminated. vests 


ae exclusively with Congress. An intent to shorten or curtail the period — 
Of: trust is not to be implied but must be clearly expressed. “Payment. 


of the trust funds to the administrator or executor obviously releases 
and terminates the trust. No provision ¢ authorizing release. or termi- 


‘ . ” nation’ of the trust in that or any other manner is. founds in. the Acts ao 


of 1906, 1921, 1925, and 1929. Section 3 of the. Act of 1912 does, as on 
we have seen, subject to the jurisdiction of the local: county courts | — 
the estates of deceased allottees of the Osage Tribe. ‘That section, - 


eee however, when read, as it must be, in conjunction with sections & and: 


pa of the same act cannot be regarded as authorizing termination of : 


| the trust by payment of the trust. funds to the administrator or execu- — 
tor of such estates. Section 5 deals expressly with the trust funds — 


a, and takes cognizance of the lack of authority in the Secretary of the : 


- Interior to release such funds from the trust by. auchon sue such 1 re- : 7 E : 


OF acl cone -oncistows OF THE DEPARTMENT OF THE INTERIOR ae ae 


ap 


oe ase,” ‘in. while: or in. ee upon: ‘application, to Osaze: allottees, ee : 


= ‘cluding: minors as. well as the blind, insane, crippled, aged, or helpless, ee 


: with: @ proviso. dealing. specifically with payments to guardians ap- 
pointed by the local county. courts. Speaking: of. this: section, . thes... * ee 
_.. Supreme Court of the United States, in M pees v. tates States ea 
rar (246 U- 8. 268, 269) said: Se 


“Under the ‘Act of J une 28, 1906, ‘the Secretar y of the Interi ion a ne a0 author oe Pa ae os 


aS to release or ‘to invest. any part of the principal of the trust fund. held for os a 
wate i. “Panther, ‘Hig authority. ‘to release rests” ewer) ‘upon section 5 of the Act - f : ae ” 


me April: 18, 1912 8 FA. 


= Tt is. ‘Significant ‘to. note that. Congress, in euithea ine ihe Sieg : es : | 4 
of these trust funds by section 5; expressly refrained. from granting 
a authority. for the payment. ot etich: funds. to:the executor: or. adminis- 


trator. The withholding of such author ity. and the granting of it-in 
the several particulars enumerated shows a plain understanding on. 


the part of Congress that the general grant of jurisdiction made: by = 


section 8 of the act did'not authorize the. release of these trust funds ; 
to any one. - Even more specific is section 6, which deals expressly : 


_ with the disposition to be made of these trust. funds upon the death — 


Of the Indian entitled to receive. them at the. end of the trust. . That. 
~~ section deals with the: partition and sale of restricted lands of deceased ~ 
Osage allottees, but the directions: contained therein as to the disposi- 
tion.to be ‘made of the proceeds. from sales are made. applicable to the. 
trust funds by the concluding: clause, which declares that the “same 
disposition as herein provided for with. reference to the prc ‘ceeds. ‘of. 
. iwherited: land sold shall be made of the money in the Treasury of: - 
the United States to’ the « credit of deceased. Osage allottees. ” These 


a ‘directions are (1) that where some. of the heirs: are ‘competent (the nee 


: word ‘ “competent” being defined elsewhere. In the act. to mean a per-— eo 4 ae 
son holding a certificate of competency) ; and others have not cere. eae 
-tificates of. competency, the proceeds from such part. of the sale'as:) 


~~ the competent heirs: are entitled to “shall be paid to them. without _ 


| the: intervention of an administrator”. and (2) that. the shares. due ‘ : ae 
_ minor heirs, including such minor Indian heirs.as may not-be-tribal 
: “members and: those. Indian heirs not. having. certificates. of compe-" a 


: tency, “shall. be paid into the Treasury of the United States and_ oe 


. placed to the credit of the Indians upon the same conditions as attach = aes 
to segregated shares of the Osage national fund, or with the approval ne 
- - the Secretary of the Tnterior paid to the duly: appointed guard- one 
n.” Applying these directions to the trust funds, it is to be ob-) 0 


eed Send that no authority: whatsoever is conferred for the payment: of 2 : - ZS 


such funds: to an administrator. Indeed, such | payments are pro-— 


ee hibited. - in cases where competent: heirs are. jointly. interested’ with __ = a _ 





ee 7 incompetent | heirs: in such’ funds by the mE OALOLY. direction that thé : _ - 
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.*. sompctent heirs bi paid: their cfakee without ne intervention of: a i 


a 8 administrator. As to the shares.of the incompetent heirs, regardless. ; of 


_ of degree of Indian blood, the plainly expressed intent of Congress Bb. . 
that the trust funds shall ‘be retained under. trust. for their: “benefit 


ie unless the: Secretary of the Interior approves their: release, ‘not. 10% oO 


= an administrator, but to the duly appointed guardian of. the. Rem 74 
» ... The case of Globe Indemnity Company v. “Bruce, supra, held. that" 
ne the probate court had jurisdiction under the Act of 1912 over the 

- sheadright. of a deceased Osage Indian who had a. certificate. of . 
| competency at the time of. death and that the administrator Was. 8c. 


. authorized to receive the quarterly payments accruing to, the head- 


right after the decedent’s death. The funds which the administrator = | 


ro : in that case had. received, however, did not, include the principal of. a 


‘the trust funds but: represented. accumulations from mineral: royal- < : 


Pat - ties and. interest on trust funds. . The authority. of. the Secretary of: _ - 
- the. Interior to release the trust funds to the administrator was not. ae - 


“before the court for decision, but the lack of such authority may be 


sae implied from. the recognition given by the court throughout. its de- 

—..¢ision that the interest of the individual Indian in. the trust: funds Pays 

- gonsistedof the right to receive the same at the end of the trust. 
ee and. that, in the meantime, he was entitled only to participate i in. the ie 


- quarterly distributions of the interest. 


-. The court stated that its. conclusion with réspect: to the. jurisdic. toh 
. “tion of the. probate. court was in harmony with certain opinions of — 


the - Solicitor, for this” Department and the Comptroller | of the i. : 


Treasury. See Solicitor’s. Opinion of May 25, 1915. (D. 29630); a 


| “Opinion: Comptroller of the Treasury, March 11, 1916. (22 Comp. -. 

an Dec. A5T).; and. Solicitor’s Opinion of May 25, 1999 (M-7169). JEh6.*... <4 

a ow. last named: ‘opinion appears to have. been caneemied” with finde ae 
accumulating to the Osage headr ight and is without controlling 

- bearing Hees ~The Solicitor’s opinion of May 25, 1915, and that of- oD es 


the: Comptroller. of March 11, 1916, definitely hold. that the. trust : 


“oe . _ funds to the credit of the estate of Thomas Mosier, Sr., a deceased | _— 
ne Osage. allottee, properly could be paid to the. executor of his estate, Aer 
: _. Careful examination. of these opinions discloses, not. only that the - 


. trust. imposed upon these funds by. Congress was disregarded, but 


that. no effect was given to the specific divesting: made by Congress | : 


with: respect. ‘to the disposition of such funds’ upon. the death: of 


ae ~ members of the tribe. The Solicitor placed chief. reliance | upon i 
section 8 of the Act of April 18, 1912, authorizing. adult members 


Of the tribe to dispose of any or all of his estate, real, personal, or 


a mixed, including trust funds, withthe approval of the wags . ee 


ae | the Interior. ~The Solicitor ide 


“When: a will, approved by. the Secretary of the Thterior: is. admitted to: pro. 


aos 7 bate the Jnbediction of the court attaches to all the property, involved. oe — 


Tape ts _ ay me Pie a Siege opis z 5 : ae a, Seneca sweet ee ee fe 
ge ge ott Be oe a wads So Bes ie : : acre wat Ge EE a NS a make La i ae ON a 
. a ve . rr = i 
" rad 2 . 
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; : a funds: being sbetificaliy: eee “The any paul: concern: the’ Secretar aoe fees 
2 0 of the Interior can have ‘thereafter, is that conferred by. section 2 of said. act Pe a 
ao = investigate, the. ‘conduct | of the executor. and’ present. any delinquencies: OM ea es 


egligence on. ‘his. part to the. ‘proper court, ‘taking such, further steps. as. may ass ee 
fotge res “necessary to have. ‘the matter prosecuted, or to: prosecute, any. remedy, Ge a 
tes or criminal, in behalf. of. the heirs of the: decedent.” ane BOP 6a, tere ae 


- The foregoing statement is based upon a -fandamental: iseonces! 2 zs con 


oy 2 “gon of the interest of individual. members of ‘the tribe i in the trust - = . Pe 
oa ~ funds.» As. pointed - out. ‘in the’. Globe - Indemnity - Company case, a 2 = 
i supra, the. legal : title: toe such. funds i is in.the United ‘States 1 in trust” Cu tae a 


— for a specified period. ‘The beneficial. interest. only vested in the oS oe 
| individual member. ° This: beneficial interest. might. be tr ansmitted by. : an ie 
descent: to the heirs: of the member or might be devised to others, ‘but “2, 


in either. event, the heir or devisee took no. greater interest’ than the 


- deceased member himself possessed. This was the right to receive 
the trust funds, not immediately, but at.the-etid of the trust period. oes 

The only exception: to this arises where the heir or devisee is. a non-. ~~ 

Indian, in which event the rule announced. by: the Supreme Court in 


Levindale Lead. Company v. Coleman (241.U.S. 482) would apply. 


Any. possible doubt about the correctness of this conclusion ‘is ‘re- . - 
moved, I think, by the Acts of 1921 and 1925, both of which specify 
‘that the heir or devisee of a deceased “mmomber: of the tribe shall 


_recelve only the interest. on the trust funds i In. addition to the income 
from mineral royalties, thus plainly indicating that the trust. im- 


_ posed upon the trust vues 1 1s to be binding: teen the devisee as well: 


_as the heir. - 7 
The Globe ey ‘Cemplona: case, ‘supra, refers to the: well 


"witled rule that decisions of the: department charged with the | @Xe- i 


cution of a law are entitled to’ great respect and. should not’ be — 
~ overthrown except: for cogent reasons. It is equally well. settled, a 


_ however, that the administr ative view is. not ‘controlling swhiere’” : 
clearly wrong. Harris vy. Beil (254 Gos. 103, 109)... “Tt is mare well — 


_ settled that the Secretary of the Interior may recousider and vacate 
_ decisions: of his predecessors in office i in matters of this kind where- 


-. -ever such. reconsideration demonstrates the: fallacy of the pace - 

a decisions. Wilbur v. United States (281 U.S. 206)... or, ee 
_ It is my considered‘opinion that the Secretary of the Interis ior. rhot: ig 
- only has not been authorized by Congress to release the funds under 


oe ; _ consideration : to the administrator of the-estate of a deceased Osage Ae Bele 
Indian, but that, such: action would be in direct contravention of Ae 
a express directions for the disposition of said funds as. contained 


A in section. 6 of the Act’ of April 18, 1912. Questions Nos. a and 3 
_ oo therefore, answered ; in: the ‘negative. 5 ee | ae ae 
‘Further. answering question 1, I have to advide that 6 oe ands me 


: : credited to. the” estate of Bie ‘deceased Orig 2 Indian ‘should be held : we 


oo 
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: . 3 pending: aii niceration’ ma i re in: cine ‘Voit courts, cat the 7 ihe : 
ee : clusion of which the funds should. be’ retained in trust. for the ~~ a 
benefit. of the heirs or ‘devisees subject to release’ as now : -authorized - - 


; by sections.5 and 6 of the. Act of April 18, 1912, or as mney, hereafter | 
be authorized. by Congress. sa, 7 | ee 


Approved: : | / es ae 
| ‘T. A. Waurers, eee, ee oe 
glee urst Assistant Secretary: . : 


USE OF INDIAN TRUST FUNDS: IN PURCHASE OF SINGLE 
PREMIUM ANNUITY POLICIES ci, 


| Opinion, Apr it 28, 1936. 


ee -Inprans— RUST Furvs_Atricatre. OF . SECRETARY or THE ‘lyrearon over Re. ee 
STRICTED Funps—Act OF JUNE 20, 1910. (36 STaT, 855). : ea 


“The Secretary. of the. Interior has only such authority, over’ restricted: Tdia ca 


ares property as Congress has expressly . or by necessary - implication. confided a 
in him, and such authority cannot: safely. be. constr ued as: extending to: the - 


| spur chase by the. Secretary, independently of the Indian owner's. wishes or . - 


7 consent, of ‘single premium annuity policies. from moneys derived from the 
a ‘sale, ‘under. authority of section 8 of the Act. of June 25, 1910 (36. Stat. $55), — 
of timber; on ‘Indian allotments. held under. a. trust or other ‘patent con. 


Py. taining restrictions on alienation, such a tr ansaction involving the transfer 
aes of. substantial sums of. Indian. moneys in consideration of an: unsecured - 
obliga ation to pay. a stipulated: sum. oat beginning usually at ae eee 


| __ future. date. oe 
Cited: Mott WV. United States, (283 U. S. Ta) 7 Trust. ‘of ‘Restricted Tadinik 


Funds - (36. Ops.” Atty. Gen. bat : ‘Solicitor’ s. Opinion: of October: 14, gear a - 


. 41. D. 310). coe 
Y “Marcon, Solicitor: — he a 7 ee eet | ~~ 
You [the Secretary of the. LAterion} have requested my opinion oe 


as to. the authority of the Secretary of the. Interior: to expend. the — 7 


‘yestricted funds of individual Indians, adults and -minors, under. 
the jurisdiction of the ‘Taholah Indian ‘Agency, in Washing gion, in 
the. purchase of single premium annuity policies. at 
The Secretary of the Interior has only such power over restricted 
Indian property as Congress has expressly or by necessary implica- : 


tion confided in him. « According to the correspondence accompany- - ‘e 


ing the present inquiry, the moneys here involved were derived from — 
sales of timber on the réstricted allotments of the Indian owners. 
“ The timber sales were made under authority of section 8 of the 
| Act of June 25, 1910 (36, Stat. 855), which provides: | | 


; oe That. the timber on any Indian allotment held, cunder'a trust or. ‘other patent ex . 
‘containing ‘restrictions | on alienations, | anny, be sold. by (the allottee ‘with: the a8 8 ae 


: oo 
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oo HE Pre of the Secretary of: ‘ihe. Tnterlor; aid. ‘the: spr eceean: thereof shal be. oo i 
~ “paid ‘to: ‘the. allottee ‘or. “disposed. of. for’ his benefit under: - regulations - to. a8 es eZ 


- reseribed by the Secretary of the Interior. Cee 
In my opinion of. October 14, 1933 (4 a6 D. ). 810), : a was a eld id that: | oe oe 


ae ‘the. Secretary of: the Interior: hed. discretionary authority. under a 
statute no. more compre ehensive than that quoted. above to permit: en 
be ees individual. Indians. to invest: their restricted funds. in’ the’ purchase | are a 
a Sof life i insurance ‘policies. or single premium annuity contracts. Abe ete 

. opinion, while equally applicable here, is limited to expenditures Se Ga 


made at. the request of the individual owners of the funds to be ex- - 7 


a - pended. or invested. This presupposes expenditures. or investments _ i 


= founded on. requests by. Indians of legal age. and qualified by suffi- ” oa 
lent knowledge and experience to understand the uses to which their’ 


— _ /moneys are to:be put. ‘Whatever doubt'which might otherwise exist. 


as to the Secretary’s authority, there can be none where the. qualified : . 


‘Indian owner assents to the expenditure or investment. : 
In the case of minors and Indians non. compos mentis, as well as a. 


adult nonassenting Indians, the expenditure or investment; if, made, 
" must be made by the Secretary of his own volition. These Indians | 
~ are all wards of the United States and the authority conferred. by 
. section 8 of the act: of 1910, supra, extends to,all. But that au~ 
thority, while broad, is not unlimited.. The Secretary. is not. au-: 
thorized; for ecample, to make donations or. gifts of. the Indians? : 
property. Mott v. United: States (283 U. S. TAP), He is not au- 
_ thorized to create trusts transferring: Indian property from Federal 


supervision and control to a private agency without specific authority 


_ from Congress (36 Ops. Atty. Gen. 98). Nor can his authority 
_ safely be construed as extending to the purchase, independently of — 
_ the Indian owner’s wishes or consent, of single premium annuity 
policies. | “Such a transaction involves the transfer to the insurance. 
| COMBAny of substantial,sums of money in consideration of the com- 


--pany’s unsecured: ‘obligation to: pay a. stipulated sum monthly. com- 
: mencing usually at. some future date. Congress has not ‘clearly in- 9 


> 7 _ be used for such, pepe 


dicated its intent to. confer. authority: upon the Seer etary to make. 


os disposals. of: the- property of its. Indian. wards. in this way, , and. ee 


: oS s until it has done SO, At is my. opinion | that such. expenditures or mvest-. : a : ° 
| ments, if made a all, should be. confined “to the funds) of adult 
»> Indians having sufficient mental. capacity to understand the: nature. a 


- of the ‘expenditure or investment and who. desire that their: moneys. . can 


“Approved “ tee 
TT. AY Wie | 
2 | First Assistant Secretary. 
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: ae ANENDAENT OF EXECUTIVE ORDER NO. 6964 OF FEBRUARY 5, ae 


1888, Ne ALL PUBLIC LAND IN CERTAIN STATES : 


EXECUTIVE: ORDER” 


Bey vir irtue of aa pur suant to the authority. ee in | me a the act 5 7 


ee neg June. oe. 1910, ch. A421, 36 Stat. 847, as amended by. the act of ae 
ae August 24, ‘1912, ch. 369, 37 Stat.. 497, it is ordered that Executive a 
. _ Order: No. 6964. of February 5, 1985; withdrawing all. ‘public Jand= 

-. . In certain States, be,.and it is aries amended so as to. ‘permit, ‘subs 
fae ject. to valid existing rights, the exchange under section 8, the sale 
mo under. section 14, and the leasing under section 15 of the ee of. June Be, 
98, 1934, ch. 865, 48 Stat. 1969, of any lands covered by the said order 


7 which. the ‘Secretary. of the Interior shall determine to be properly. -. " 
: ~ subject, to such exchange, sale, or lease and not needed 1 for any. pal > 


- Tie: porprse: | — 
7 sak . Pann a) Roosiveun. 
“Tum Ware Hovsx, ‘ao oe Me ey 
at 6, 1936. 





ee _ RnguLATONS UNDER SECTIONS 13, 14, 4, AND 28 oF THE 2 nN 
/ .. ERAT LEASING ACT OF FEBRUARY 25, 1920, AS AMENDED BY oe 


4 | Rrorsrans, U. g, Lan OFFICES : 


THE ACT OF ee 21, 1935: 


Cireular No. 1386 . uyeE r ae ee 
” = AL: Hn. eS 


| Deparment OF THE ae 
~ GengraL Lanp: Orrton, | 
| Washington, D. 2) May? , 1936. 


By the act approved August. 21; 1938 (49 Stat! 674), ono 13, os e — 


oe 14, 17, and 28 of the Leasing Act of February 25, 1920. (ar Stat. ee . 


oo 437), were amended. A copy of the act is appended. hereto. - | 
This act changes materially the system of disposing of. this: ‘oil: ae a 


- ae resources on phe public domain in the United States and Alaska, 


ier aa chiefly, by providing for the issuance-of. leases: instead. os aca Pe Pigekl 

ae, Ing. permits for unproven oil and gas: lands. ¥ A - a 
| “In general, the amended act, authorizes and directs the. "Secretary. a 
i of the Interior to issue oil and gas prospecting permits on applica~ - 


eee tions. filed 90 days or more prior to its approval. Applications. for — _ 

_ ‘prospecting permits filed after 90 days. prior to the date of the act 
~- “s ghall be considered as applications for leases. All lands. subject to. ae 

disposition under the Leasing Act which are known or believed to 

| contain oil and gas deposits may be leased in units of not exceeding > 


: See acres to the one es ing qualified bidder by competitive ne 
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oe bidding ander: general’ oodeee: except that: the first qualified, ap- Se, =: 
— © plicant for. lease of lands not within a known. geologic structure of = 
i othe producing: oil or gas field and. applicants for. ‘permits whose. appli-. a oi 
. ¢ations ‘were filed. ‘atten: 90:days prior to the date of the actvare _ 


entitled to: preference rights ‘over others to. lease such lands ‘without — 


© | competitive | bidding.» “Rights. to leases in: case. cof a discovery. under on heey — 
| : ‘ - existing permits and. permits, which may issue. under the pending ese. 2 
nae. applications are not: changed or affected. |The holder of. any permit as 


; a . ‘in good. standing may at any time prior. to termination thereof ex: De . 
change said. permit. fora lease. without. proof, of. discovery. ‘Leases. 


| 7 for. terms of five and ten years. and so long thereafter as oil or gas . ; 
2 Sls: ‘produced i in paying. quantities. are authorized at a royalty OF Not, <0 


“ less’ than. 1214. per: centum. ‘of. the > amount. OL production: and : an : 


2 annual. rental charge of not less. than Ob. cents per acre. - - Rights of. 
way granted under. section 28 shall be upon the edditional: condition 
that:the grantee accept, convey, transport,. Or ‘purchase. without: diss = 
- crimination oi] or natural. gas pr odyced: from. Government lands ‘1 In. 


| ; the, ‘vicinity of the. pipe line. 


~The following rules. and: meulations are. pr éscribed for the cana . 
Fi istration of the amended sections of the act, existing oil and. gas 
regulations to continue in force except as modified by the amenda- : 


ae tory. act i and by these 5a, ean 


“ProsProrine Pa 


Applications’ for per init. ——Pr ospecting permits a are 5 atithorized ec 
by. section 13.as amended only in cases where the applications were. — a 


~ filed 90 days or more prior to the date of the amendatory act. AG ae 
z0 cordingly, the pending applications: for permits filed’on. or prior to ao 


May 23, 1935, will be considered and where found allowable, permits 
will be granted for: periods of two years, but i in no case beyorid. De- 

~ cember. 31, 1938, except that in Alaska permits will be granted. for 
_ the. full four- -year periods. » Applications for permits filed after May 
98,1985, and prior to August 21, 1935, will be considered as appli 

= cations: for’ leases pursuant. to: the last two provisos to: ‘section 13 of | oy 
the’ amendatory act of August 21, 1935. Any applications for per- soos 


“mits filed on or after August 21, 1935, will be. consider ed. as. = oe 


a applications for leases under séction: 17 as amended. | ee ae 
 -. Eatension of permits. —Ouitstanding permits” “heretofore : ex- mea oo 
ef tended by. the Secr etary of the Interior and which are not subject et aoa 


a to. cancellation for violation of the law or operating. regulations are’ | cane 


extended by the act to December 31, 1987, subject. to. the applicable ee 


conditions of such: prior extensions, and such permits may be fur- 


ther extended by the. Seer ate of the Tnterior ee an \ additional woe 


- « period of not t exceeding 0 one year. ea ee ee eee: 


~~ 
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“Permits eae have not. ben ertended or “whieh: may ae ee ae 


| . i. Pndée. the pending applications may be extended by the Secretary of ind a 
ae the Interior for not. exceeding two years, but not. beyond December = 
=r oe 1. 1938, where he shall find that the permittee has been unable, with 


“2 the exercise of- -diligence, to test. the lands.in the time granted by the 


ote permit, the extensions: to be: en such. conditions | as. ‘the a erctary Pee 
oe matey prescribe. - ae ee ne | Oa 
meee | a NG, extension of any, permit may, “be made beyond 1 December 31, Oe ea 
os 2 988 ee : er oe 
» Any applications for extension: of time should ‘contain, full and- ee 


ao * dafinita’ information regar ding. work done ‘in. compliance with the 


on terms, of the permit and money expended | for developing the permit — 
+ area and for reliable geological surveys of the lands involved... The | 
. . showing must be by affidavit and state in detail the amounts and 

- dates of such expenditures, purposes for which made, to whom the 


; payments ‘were made, and if the permittee has secired : a geological 
_ survey of the. land, copies. of the reports and maps thereof should 
_ be filed. Any other: facts which the permittee believes will show 
, equities In apport of a apebeahion, should be. included m by i. 
showing. | oe i : 
“aoe Reward for Uinoouen srr Ulpor discovery: ‘of valnwole taanoats | 
of oil or gas within the permit area during the. life of the permit, the 


‘a permittee will be entitled. to lease the: lands under the original pro- 


visions of section 14 (see Circular. 1094, 51. D..597 ), no change 
; being: made in such rights by the amendatory act, except. that.in. | 
case a permit is. issued upon. any structure after. discovery based. upon — 
an. application filed prior to: discovery the royalty, to be paid under 
the prefer ential or earned lease shall be 10 per centum, instead of 


ee per centum in amount or value of the production. - Applications. 


for leases based’ on. discovery should. conform t to the instructions oe 


oe October 1, 1926 (Circular 823, 51 L. D. 600)... 


ae Euchang ge of permits: for leases faldny ¥ person ‘wolding” a - pros- E 


; : pecting permit. not, subject to cancellation for violation of the law 


2 Or operating regulations, and otherwise in good standing, has the . _ 
Me right, prior to: the termination | of the permit, to exchange ae same ° 3 
. fora lease to the area described therein, without. proof of. discovery, ae 
at: a royalty rate of not less than 1215 per. centum of the amount or .- 
a value. of the production, such lease. not to be subject to. the acreage - 
limitation of the law. until one year after jthe discovery (Of ONL OL 8s 


ae gas thereon, or to payment of rental within the first. two lease years, 


unless: valuable deposits of oil or. gas are sooner discovered. es - 
oie oat the boundaries of the lease. | | ou 


aud 


Tf the permits are in ‘good standing, ae for ae exe 


aoe ‘ . i A, changes may. be made at any time by. the parties in interest, as shown. : te 
oh ee fae by. the. records, of the: Land ge iar N o formal, “application gous 
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; : will be ee But: cin ‘application’ ahorid ba: addressed to. > the Co. 
Ae Secretary, of the. Interior, and filed’ with: the. register or the Com- ae co 
"_-. missioner ‘of the. General, Land Office. If the Secretary. ofthe) 


: Interior appr oves the. exchange, lease for ms. willbe. transmitted: to. 2 ae. 


oe _the permittee, who will be allowed. 30 days: to execute and file the ae i - 


Sone lease and furnish such. bond « as nay be ea ed. 


Om: AND: ) Gas Leases 


whe  Denguation ane sifer of lands for: Wane. Pay sabe ie thie pr oe fe 


ety of section 17 of the act as amended, the: unappropriated lands». | 


: and deposits subject, to. disposition: under: the act, will, be divided: -ee 


| Yehich shall be.2 as ae compact in Sforn as ; possibile, cad offered: for we 


lease at a stated royalty and rental by competitive bidding: to. the. 
» highest responsible. qualified. bidder. . . 
_ 6. Notice of lease offer —Notice of the offer of lands for lease will 
be given by publication for a period of 30 days In“a. newspaper: of. 
general circulation to be designated by the Commissioner of. the Gen- 


-eral-Land. Office in the county in which the lands or deposits are sit: : | 
uated, or in such other paper or: ‘papers ‘as the Secretary of the Ane 0 


terior may direct. ‘Such notice will set the day and hour on which: 
the offer will be made’ at. public. auction at the United: States land 


: ‘office of the district in, which. the lands are situated, or at such other 7 . 
place as may be fixed in the notice, to the qualified bidder offering the = 


highest bontis (not less than the minimum bonus fixed in the notice) 


for the lease at the stated rental and: royalty. Copy of the notice 
will be posted in‘the district land office during the period of publica-. °° 
tion: This notice will be published at the expense of the Government. ey 
All bidders at any such auction are warned’ against violation of thes 


- provisions of section 59 of the United States Criminal Code, approved 
..-March 4, 1909, pr ohibiting unlawful combination or. "intimidation Of 3), 
Bat bidders. ; | | 7 
. t. Auction. of lege. -—At the time fixed 4 in. he notice the ‘register | vs 


will, by public auction, offer the land for lease on the terms: and. iat 


: conditions fixed in the notice, to the qualified bidder. of the. highest ae ~ ae 
amount offered as a bonus for: the - pr ivilege. of leasing the land. The: 92/5)" 


. successful bidder must. deposit: with the register ‘on the day of sale a e ee 


- : : ig certified: check ona solvent bani, or: -cash, for. one- -fifth of the amount — oo 2 
bid by him, which payment the register will credit to “Trust funds— 


Unearned’ moneys.” At the time of such payment the successful) coe 


ilpe | 2 bidder will also file the ‘requisite showing of his qualifications to ee a in 


7 a ceive a lease, which should include the following : Pe 
(a) Proof of. citizenship—by affidavit of such fact if ‘native on pl Es 


aie: Ory, if naturalized, affidavit ‘stating: date: of naturalization, court: ban Sete : 


o. ue ~ 506 - DECISIONS OF THE DEPARTMENT OF THE INTERIOR | oo “Vol. a af 


pet ahach naliealieed and. number of: certificate, if aan ae a. Fase 
s ~-tion, by ‘certified: copy of. the articles of. incorporation. and a, gate Ss 


a : | as to the residence and citizenship of its stockholders. 


(bi: The affidavit of the bidder-or the affidavit of one of the officers eo 
wo of a Corpor ate bidder, stating in full the interests, direct: or indirect, 
Cage? a “held im permits and. lesisies.: and applications therefor, in’ the same a 
ean ‘State, identifying the recor a wherein such interests may be found. ‘ 
eae i ‘The register will thereupon transmit such showing, together ‘withh : se 
“a report of the proceedings had at the auction, by a Special letter to an ak 


a the Commissioner: of the Gener al Land’ Office. . 


8. Award of lease-—Upon receipt of the report of tke iniction nes a 


a “he ‘register; the Secretary of the Interior will take action. thereon 


7 and’ either award the lease to the successful bidder or reject caitio, - 
ae Ss, notice of which will be forthwith tr ansmitted to the bidder. through. Pes 

ae - the local office. If the lease shall be awarded, the notice will be: ace 
- “eompanied by copies of the lease for execution by the lessee, who. shall - 
oo. Within 80 days from receipt of such notice execute said lease in tripli- 
oe Gait, and pay to the register the balance of the bonis bid by him, ~ 


- “together with the first required rental, and also cause to-be filed:any — 


bond. ‘required in connection with. Ge lease. If the bid. be rejected a 
. .. the register will return by his official. check the. deposit. made. atthe 
sone auction. In case of. the award of a lease and failure on the part: of the . a : 
| bidder’ to execute same “and otherwise comply with the applicable — 2 
E “regulations, the deposit will be considered | forfeited and dispostal of fn 


a as other receipts under this act. 


ede If two or more units are: awarded to any ee eck units, not ce = 
~ exceeding in area. the maximum allowed by law, may] be included 3 in a 


; ab single 1 lease if circumstances warrant. 


| Lanasns Wirnovr Comremnive Brow 


he 9. Prefere ence right lease. iM preference right over jue to- a” a, : 
a, see without ‘competitive bidding is granted, under section Ve, as 

me amended, to a me 4 
= oe (a), The: person. ‘first: aiakng application for: oe ick oe feyied 
a leeds not. within any. known geologic structure of a produit oil: ion 2 

Bas field. who is qualified to hold a lease under the act.. re 
(b). Applicants for permits whose applications. were ‘filed after oo a 


7 “90 days prior to the effective date of the amendatory act. | 


10. Applications for leases —Applications for leases of ‘lands: not 
ee omnia the known geologic. structure of a producing oil or gas, field a ode 
may be filed. in the proper. district land office, or in- States’ in which | oe 
there is no district land office, in -the General Land. Office, addressed 
Pe the Commissioner of the General Land Office. “Such applications - eg? 
oon when filed will be ePromPuy noted or record, the date. and. exact hour. a 
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7 of fling: noted. thersonies and hee ‘fled ‘3 ‘in the. district: land: ito ree 
| 7 promptly: forwarded to. the General Land Office with a ‘report: GS WO 
~~ the status: and. ‘conflicts. ‘No specific form: of application | is required. hor - 


ae Vand: no: blanks will be. furnished, but: such application. must-be under — 


| : . : oath. of the. applicant, or if sworn. to by his attor ney in fact, the power oe a ae 
Ls OF: attorney. and the- ‘applicant’s. own, affidavit : as to: his aoe ands, ee 


‘ e Rolitngs must: be attached thereto. . 


The application. must cover in been the following points: 
(a) The: applicant’s. name and: address." 7 


(bb) Statement. as to. citizenship—in_ case of bn: inaividiel: else a e x 


—. a born or naturalized, and, if naturalized, date of naturalization, ae ot 
court in which naturalized, and number of cartificate ifknown;ifa 


corporation, by certified copy. OF the articles of incorporation and a a ae 


: a shi owing-as. +0 residence. and. citizenship of the stockholders. 


(c) A. statement of the interests, direct’ and ‘indirect, held by. so 


: the: applicant, in ‘permits and leases, and applications therefor, in 
» the same State, ‘Adentifying. the records s wherel em | sich, interests may = 
abe. found. ne. aL ree ae ie Si 

(d): Desdription: of the. Janda ne White: a. acre is desired: “sghich: 3 


De, may. not exceed 2,560: acres as nearly compact i in ‘form : as. possible and Zi 
—. should involve only. one geologic structure,. describing. the lands by o 
legal subdivisions if surveyed or, if not. surveyed, by‘the approximate . 
- ‘subdivisions. and. metes- and: bounds description. connected . with: a 
3 corner of the: public. surveys. by. courses and distances. | 


qi k@) Ae statement. that to the best of. applicant’s. ieee ‘ail ‘. 
belief the lands applied - for : are. not. within the known geologic struec- — 
ture of. any producing - oil or gas. field and. are. believed to. contain 


. oil and oas.. 


- (#) The TAMGs. and: ee of ‘three references as. s to >the appli- : 
-eant’s reputation’ and. ‘business standing: oe od 


= (g) A. statement that. the. applicant ds: ready. to pay i In: aa, : 
ee the annual: rental under the lease, and to: furnish such: bond or r bonds a ae 
. 88: may be required. under the lease or regulations. | | oo ke 
_. Payment-of a bonus. for Jeases made, without, competitive hidaing a cs 
ee will not be required for the present... pas ke eye @ 
11. Leases based on permit ‘tpplications oh oekesuns per. | anes 


= ee, filed ‘after May 28, 1935, are considered as. applications | Fors 7 
se oe leases. under section 17 of the amendéd: act. ‘Such leases: are subject to. = ae 
on the acreage. limitations of section 27 of. the act and, if otherwise “7 

a, regular, will. be issued. without bonus requirement, at the royalty rate | ce - 


eee provided i in: section. Ww hereof and at a a rental. as. —— in. . section oe 
15 hereof. arene | ee 
12. Conflicting eeahouane for ee - Should more ae one: “ap- ey one. 


oe plication noe Tease’ ee the same Jands be, filed, the applications will. . Par 
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- ha doasidered.4 in ae ie filed and a lease gianted ae “the: qoutea 
& ~ applicant first 3 in point of time in filing application. If two or more. 


. applications are filed, simultaneously, the right to. lease. will be. deter- . 
minted: ‘pursuant. to existing regulatioris governing simultaneous. files. 


: ings of xpplications.f for. oil and. gas: eproeprang: Lean (see Cir cular. oe. 


rot 1820, 8 541. D. - 400). Ps tes Baad 


“Fe ORM OF! ‘Lease 


ie F orm n of lease The eaee. rofersed: to j in: ae preceding sections: “* 
will be in form and substance substantially. as follows: . ba 


oe ““Danarrene OF THE 3 INTERIOR, : 
Me ne | Ganzrar Dann Orrics, 


7 ae i us ae . . a Borie oa 


5 A 


*, LEASE OF OIL AND Gas LANDS UNDER THE ACT oF FEBRUARY. 25, 1920, AS AMENDED 4 


“Tas Inventors OF. Dusen, ‘entered. peo, in » -triplicnte: as. of the 


sae ~-+-~ day of.__2---.--_--1--_, by and between. the Uniren 


- Srares OF. Roni party of the first part, hereinafter. called. the — 
; Jessor, by the » Secretary of the J Interior, and poate tec gtesctaieene 


i: perty a the becnnd part, ‘hereinafter Se the. lessee, under, pursu- 


ant, and ‘subject’ to. the terms and provisions. of the act of Congress 
oe appr oved. F ebruary. 25, 1920. (41 Stat. 487), entitled “An Act to Pro- 


mote.the Mining of Coal, Phosphate, Oil, Oil Shale, Gas, and Sodium ae 
ae on. the Public Domain”, as amended, hereinafter: referr ed to. as. s. the 


Act, which is-made-a part hereof, ‘Wirnessere: 


Src. 1. Rights of Lessee. —That the lessor, in. eee ation of vents 


x ce and: royalties to be: paid, and the conditions. and covenants. ‘to be | : 


< ~ observed as. herein set forth, does hereby grant and lease: to. the lessee” a. 
the: exclusive right and: privilege to drill for, mine, extract, remove, 


aA and dispose of all the oil. and - gas ‘deposits. in. or sander: the: following- 3 


ae ae described tracts of land situated in the: i ee < 
ie _ pos el sae ae Ha--—- * field: inn Se Ran te ee eee es 7 
and more > particulanly described as. follows: eae ee Bodee Peas 
o contaihing tee acres, more or ie eethee with. the foe to. el. 


construct and maintain thereupon: all works, buildings, plants, water- 


| ways, roads, telegraph or telephone lines, ‘pipe lines, reservoirs, tanks, 


fos og cas is s produced i in paying ee 


“pumping: stations, or.other structures necessary to the full enj joyment. | 


thereof, fora period of three years, anc so: Jong. thereafter as 5 oil or ee 
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a AgrRS: 


be ‘in the penal. sum ‘of $5, 000, with appr ‘oved | corporate: surety; or “with — 


: 3 deposit. of United States: bonds: as surety. therefor, conditioned upon oe 


5 Sue o Tn consider ation of ‘the foregoing, THE LESSEE ee ee 


pee res (Te ‘Bond: S76 furnish: prior. ios eoiarine: of “arilling ‘petationd 2 a 
eae and: maintain: at’ all times thereafter as requir red. by the lessor a:bond 9... oa 


: ~gompliance: with the terms. of this lease; and, until such’. bondsis* 9°) 2), 
oe furnished; to submit. and maintain. a bond | in , the sum. 1 of, bie 000. Ost. oa 
: acceptable surety, ‘similarly. conditionéd. ce . eae ee 
_° (b) Within 30 days of demand, to. siibseribe’ to andl: ‘to: ‘oper ate’ te oe 
a under such. reasonable® cooper ative or unit. plan. for the developnient.- ae 
and: oper ation of the area, field, or pool embr acing the lands included 


: _ her ein:as the. Secretary. of the Interior may. “determine. to- be practi- — - Fe 
~. eable'and necessary or- advisable, which plan shall. adequately pr a eee 


ee the rights of all: part ties in interest, including. the. United States.’ ai aya 
“(ey Wells—(1). To drill: ancl. produce all wells, necessary to: pro: nas 


7 “tect the leased land. ‘from draina ve by wells ou lands not. the: propert ty. te Oe 
nae, of the lessor. or lands. of the United States. leased. ata lower. royalty oe 
-- vatepor in lieu of any: part. of such drilling and production, with the 9) 
—. consent of the. Secretary of the Interior, to ‘compensate the lessor’ in’ ot a 
oe full each. month’ for. the estimated loss ‘of: royalty. through drainage : : = aoe 
» in the amount: determined under instructions of said. Secretary; (2) 


at the election. of: the lessee; to drill and produce other. wells in: con- me — 


i. ~ formity with any system. of well spacing or. pr ‘oduction allotments. oo 
affecting the field or.area in which the leased lands are situated, pEQ- mc 
vided such system. is authorized. and ‘sanctioned: by applicable lawore ee 
pee by. the Secretary of the Interior; and (3) promptly after’ due. notice a 
a oie writing; to. ‘drill and: pr odines’ such’ other: wells: as. the: Secretary © > Ae 
“cof the: Tnterior: may require to: insure reasonable — in. ae eres 


a — development: and. operation of the proper ty” oe es ee 
(d) Rentals -~-To pay: the lessor in eee for each : acre. or ee eine ae. 


oe fen thereof, a rental of 50 cents for. the first Jease year beginning. ve oS ee 


on the first day of the month in. which the: lease issues, and a. rental ie ” os 
of Ob cents: for éach: subsequent. lease. year: beginning prior: tos digs 212. | 


fe covery” of a’ valuable, deposit of oil.o or gas within the limits. of. the — at ed 


ei geologic. structure on which all. or part: of the leased lands. are cco 


oe situated, aud one dotlar for each. lease. year beginning on or: after 7 Pe - 
i such discovery, ' the rental: So paid for. any one lease year to be credited ae a - 
on the royalty for that year: Provided, that if:this lease is granted 


in exchange for. an’ oil and gas prospecting. permit or purs ‘suant to’ ‘an | eke 


; ‘application’ for “a prospecting. permit: filed. after. May 93, 1935, no» oe et 
_- rental shall be payable. for the first: two lease years ae valuable ee uaa 
ae deposits of oil or gas are sooner: “discover ed- within the boundaries: of oS ee o 
2 _the.J lease ; but. a rental. of one. dollar shall be payable, as. above ae ie vee 


= ~ 610. "DECISIONS OF- THE DEPARTMENT or THE INTERIOR “Lvot: jon ~ 


ie Oh * i vided: tor: face ee year. i boginning on.or: ‘after auok aissowety « sate oo 
bs «) Provided. further, that when the Secretary of. the. Interior shall direct. = > 


” or shall-assent. to. suspension of. operations or. of pr oduction of oil Or. 


gas. under this lease; after a valuable deposit : of oil or gas. shall have eee 

7 » been: discovered, within the lands leased, any’ payment of acreage. 
~.. rental prescribed herein. likewise. shall be: suspended during such. - 

per jod: of suspension | of all oper ations and. produetion ; and this lease. eae 
~~ shall not: be deemed to expire by. reason of suspension of prospecting, 


ete hs drilling, or Production, 5 pu suant, to “any, order: or. consent. of bee pamle fact, 
ae ae Secretary. . 7 oe 
Ce): Royalties te: pay. ies Teesok ae: as: fll ina, on. ihe. : 
Gs, Vor amount | or value of all production. from the leased. lands. (except that. es 

portion thereof. used for ee “Purposes on ‘said lands , or E 
ten “unavoidably lost): me oa 
2 (1). When the: price of ofl used 3 in. ‘computing ies values is $1. 00 oe 
uss OR more per barrel, the per. centum. of royalty shall be:as. follows: > 
oe “When the average Preaee for the calendar 0 month’ in a barrels per Ee, Oe, 


i, well per. day 3 is—- 
| Not: over 50, the royalty: shall oes 12.5 i percetif,:, ie See! 
hd Over. 50 but: not over 60, the. royalty shall be: 13 ae oe 
Over. 60 but not-over.70; the royalty shall -be 14 percent. 
~ ‘Over 70 but not over 80, the royalty shall be 15. percent. ut ee an 
Over 80 but not over 90, the. royalty shall be 16 eae 2 os : 
~ Over 90-but not over 110, the royalty shall be: 17 percent. 
.. Over 110 but not over 130, the royalty shall be 18 percent. | 

Over 130 but. not over 150, the royalty shall be 19 percent... 
-. Over 150 but not over 200, the royalty shall be 20 percent. 

~~ Over 200 but not over: 250,. the royalty shall be 21. pee: 


Over 250 but not-over 300, the royalty: shall. be 22. ‘percent. 
ne ee Over: 300 but not over 350, the. royalty shall be 23. ‘percent. 
a Over: 350 but not over 400, the royalty shall be. 94 percent. 
— » Over 400 but not over 450, the royalty shall be 25 pereent. 
-. Over 450 but not over 500, the ‘royalty. shall be 26 percent. 
Over” 500 but not. over 750, the. royalty. shall. be 27 parent. 
. Over''750 but not over 1,000, the royalty. shall. be 28 percent. _ 
he “Over: 1,000° but not. over A 950, the royalty shall be 29: Roane. 


: Over. 1,250 but not. over: 1, 500, the royalty. shall be30 percent 


* 7 a es Over'1 500 but not over 2, 000, the royalty. shall be 31 ahaa 
as Over, 2,000, the royalty shall be 32. percent. 


ee (Q) When. the: price of: ‘oil used in. computing. royalty. aa a ee : 


‘ a ve than $1. 00. per barrel; the per. centum of royalty: shall be the foregoing . a “ 
_.. -tauitiplied by the ratio of said price to a price of $1.00. per barrel, 
provided, however, that, the poe centum of: ‘royalty. shall 2 never r be less. ae 


- # “than Rt 5. 
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(8). Te the ‘United ‘States. shall ‘talkée its aly in. on fhe hee 7 


2 me ‘recatved by. the lessee, as well. as that. received by ie lessor, hall be , - S ae 
ne considered. in determining the price . to. govern, the: per centum of oe 


| : royalty, unless both prices are $1.00. or more per. barrel. 


(4). On. gas, including inflammable gas, helium, carton cae : re ao z 


a and all other. natural gases and mixtur es. thereof, ana on natural: or 2 : : | 
- casing-head gasoline. ad ‘other. liquid: pr oducts . obtained from. Casa ae 


When. the average production of. gas. per Ww. al. per. day for. ihe: aS 


eee calendar month: does. not exceed 5, 000, 000 cubic feet, 1214 percent 5. and Ses, 
- when said. pr oduction, of. gas exceeds: 5,000,000: ctibic feet, 1624 percent, : 
rod: the amount or value of the gas. and: liquid products. pr oduced, sald, oA 
oe amount. or value of such liquid: products to-be net after an. allowance, a ee 
o 2. for. the. cost. of. manufacture : Provided, that the allowance for cost. 
oe AOE manufacture may exceed two-thirds of the amount or value of AI etn 
~~. -product only on approval.by the Secretary. of the Interior, and that. 


~ said value of gas and. of Bagaet PE oducts shall be as deter mined by. said, oo 


ee Secretary. 


The. average ; production. per oe per dae foro oil and ree OAs. i es - a 


Lae determined under: rules and regulations approved. by the Seer tary ee ‘; 


— the Interior. : ee: ce 
(5) It is expressly: agreed that the Secretary of the Tiiterior wey. ree 


a oe establish. reasonable .minimum prices for. purposes. of computing. _ ee : 
~ . royalty in. value on any.or-all oil, gas, natural gasoline and. other. 


; liquid products. obtained from. gas; aad: that j in No case. shall the price , oe 


‘5 “so established be less than the estimated resonable value of the pr od-. ; 2 oe, 
ee net, due consideration being given, to the highest. price paid for a part? rg. 


or: fora majority of. production . of. like. quality: in.the same field, to. 


. the price recelved by the wae to Posted. ek and to other relev ant Coe ae 


ie 7 as 


(6): When re im ere a noyeleees on eres a bie ‘dnd 


Dane a payable. monthly. on the last: day. of. the: calendar month: next eg ee 

ae following the calendar month in which produced. ‘When paid Mm. ae ae 
~. amount of pr oduction, such royalty products shall be delivered: in: se os 
df merchantable. ‘condition: on the. premises. where- produced. without | 


. | ‘cost to- lessor, unless. otherwise agreed to. by the parties hereto, at > . i : 
“ such. times, and in such. tanks. provided by” the lessee as reasonably, | 


. may be required-by the lessor : Provided, that the lessee shall not be 


ae _ required to hold such. royalty. oil or étlier: liquid. products 3 in storage 8 : ae 
beyond the last.day of the calendar month next following the calen- 


_ dar month in which produced : And provided further, that the lessee 


shall be in-no manner responsible or held liable for the loss or de: 2 


as - struction of royalty oil or: other liquid: paws In storage from in 


: causes over t which the lessee has No: control... 
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4 ) “Royaltiés, Sie in tinount: or value of produétion, eae 7 


ae be subject to reduction whenever the average daily: production of 
_.. the oil wells on the entire leasehold or on any tract or portion thereof 
A aac segregated for royalty purposes shall not exceed ten (10). barrels 4 ~ 
per well per day, or where the cost. of production: of oil or, gas is: 


get such as to. render further production economically | impracticable, any 
ofan the. judgment of the Secretary of the Interior the wells. can not a . 
. = be successfully operated upon the royalties fixed herein. > sie 
ys ) (£) Contracts for disposal of products -To file with the I Federal a 
oil and gas supervisor, or such other officer as the Secretary of the: | 


~. Interior may designate, copies of all contracts immediately upon’ — 


Ser execution thereof, and full infor’ mation as to all other. arrangements — 


| oe for. the disposal of oil, gas, natural gasoline, and other products - 


produced hereunder. ‘(exeont. products used for production purposes - : 


Fe . vee on the leased lands or unavoidably lost), and not to sell or otherwise .- 7 
as on tee dispose of. the products. of the land-leased except in accordance: with | ae 
-.. @ contract or other arr angement first approved by said officer, such 


approval to be- subject to review by the Secretary: of the. Interior: but — 


a . to-be effective unless and until revoked by said Secr etary: or his said eee 


| ae subordinate. oe 8S ae 
(g) M onthly statements. —-T'o fur nish taonthily stdtemianited in detail ree 


ae. Ae such time and in such form as may be prescribed by the. lessor, — ; 
eo showing the amount and quality of all oil, gas, natural gasoline,and 
. other substances produced: during the spicceding: calendar’ month ~~ 
and the amounts thereof used for production purposes. on the leased. - ae 
— lands or unavoidably lost, and to furnish’ current - records and 


ae monthly statements of the amounts thereof sold or: other Wise disposed ee 
oe . of and the proceeds therefrom. oe 
- “(h). Payments. —Unless: otherwise acca by ie 5 Sesretiny: of: a : es es 
ais. Interior, to make ‘rental, royalty, or other-payments to the lessor 
ae "to. the. order. of the Gémnissioner: General Land Office, such pay-. Pa 
ments: to be, tenderedto the Federal oil and gas supervinor of the here : 


. district j in which the leased land is situated. 


(i) i nspéction, —To keep open at all reasonable. times for. es Hie peo ge 


aa spection of any duly authorized officer’ of the ‘Department . the 
ee ~ leased premises and. all wells, improvements, machinery, and. fixtures i. 


. - thereon or connected therewith, and all books; accounts, maps, and 


records relative to operations. cand surveys: or. Investigations on the 


oe . leased. lands or under the lease. , oo 
“(j) Plats and reports—To furnish at such pales eee in pie ae oe 


. ner and form prescribed. by or on behalf of the lessor, a. plat show- — 7 


os Te ing all development work: and improvements on the leased lands,” - 
~ and other related information, with a report as to all buildings, | 
| “structures, or other works placed in or upon said leased: fans and 
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to: ea in detail ehar eeuuieed! as. to: the stockholders; investinent, 7 : 


depreciation,” and. cost of operation; and: the amount, cnature,: and; e-< 


| quality of products sold, and the amount. received: therefor: = 
(ky) Well records.—To keep a daily drilling record, a log, and com- 


plete information on all well surveys, in form uceeptable: to or. pre- 


scribed by or on behalf of the lessor, of all the wells drilled on.the ~ 
eased lands, and‘an acceptable record of all subsurface investiga- 
tions affecting said lands, which log, information, and. records, or 
copies’ thereof, eure be fur nished to in lessor as meueeier or 
required, | 

() Diligence—Prewention of eae ond ae of noe: 
men.—To exercise reasonable ‘diligence in. drilling and producing the 
wells herein provided for unless consent to suspend. operations tem-— 
- por arily 3 is granted by the. Secretary of the Interior; to. carry on.-all - 


operations hereunder in a good and workmanlike manner, in accord: 


- ance with approved metiode: and: practice as provided in the: operat- 
ing regulations, having due regard for the prevention of waste: of 


oil or gas developed or damage to. deposits or. formations containing war 

oil, gas, or water, or to. coal: measures or other mineral deposits, for 
- conservation of gas energy; for the preservation- and conservation of = 
_ the property for future productive operations, and for the health = 


and safety of workmen and employees; to plug -pr operly and effec: 


. tively: all wells before. abandoning. the: same; not to drill any. well 7 | 
within 200 feet of | any of the outer boundaries of the lands. covered. 


hereby, unless the adjoining lands have been patented or: the title 


thereto: otherwise. vested. in. private owners; to carry out at expense aw 
of the lessee: all reasonable orders of. the lessor relative to the mat- * 
ters in this paragraph, and that:on: failure of the lessee’ so to do the 


_ lessor shall ‘have the right to enter on the property and to accomplish. 


the purpose of such orders at the lessee’s cost: Provided, that: the. ii 
~‘Jessee shall not be held responsible, for pays or casualties occasioned 


by causes beyond lessee’s control. 
(m) Regulations ——To abide by and conform. to any pene Pie rea- 
sonable regulations of the Secretary of the Interior now or hereafter 


~~ in force, all of which regulations are made a part and condition of 


this:lease; Provided, that such regulations are not inconsistent with 
any expr ess. and specific provisions. hereof and particularly that: no 
regulations hereafter approved shall effect a change in. the rate of 
royalty or annual rental herein ae without the written consent 
of the parties to this lease. - 

(n) Lawes and wages—Freedom of. purchase. —To pay, he aie, 
alll. taxes lawfully assessed and levied under the laws of. the State 
or the United States, upon improvements, oil, and gas. produced from 


the lands hereunder; or r other rights, property, or r assets: of the sie =. 
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to: eer all workmen and: employees complete. ‘freedom of purchase, 
_ and to pay’all wages due: workmen and_ ‘employees at; reast:: twice: each 
~ month in the lawful: money :of the United. States. . SES hres 
_{o) Reserved deposits.—To comply with all’ statntoiy. ere 
fid regulations thereunder, if the lands embraced ;herein ‘have been 


~. or’shall. hereafter be disposed of under the: laws: reserving to. the 


United: States the deposits, of oil and. gas therein, subject. td. such 
conditions as are or. may aa Be aa by the laiws. Beene 

such oil.or gas. : . 
(p) Assignment of A Lene to assion this lease or - any: ater 
therein by an operating agreement or otherwise, nor to sublet any 
portion of the leased premises, except. with: the. ponesnt: in. waiting, o or ) 
the Secretary. of the Interior first: had and: obtained.. Pinatas . 
.(q) Deliver premises in cases: of for feiture.—To. ac ‘up ee | 
- premises’ ‘leased, with‘all permanent improvements. thereon; in ‘good 
_ order:and sondition! in case of forfeiture of this lease;. but this shall 
not be construed: to. prevent: the removal, alteration, or ‘renewal of 

7 equipment and improvements in the ordinary course. of operations." 
=: (r) Pipe lines to purchase or convey at reasonable rates and. Gun 
‘put disoriménasion. —If owner, or operator or owner of a controlling — 
‘interest in any pipe line or of any company operating the same which 


- may be operated: accessible to the oil-or.gas derived from lands under 


this lease, to-accept and convey, and, if a purchaser of such pr oducts, 
to purchase. at reasonable rates:and. without discrimination: the oil-or 
gas of the Government or of any citizen or company not: the. owner — 


7 _ of any pipe line, operating a-lease or: purchasing or selling oul, Bas, i” 


_ natural gasoline or other products, under the ae of the act. 
> Sec. 8. THs LESSOR EXPRESSLY RESERVES:°° 05 | 
| (a) Rights reserved—Easements and rights of way. y—The une to 
2 eae for joint or several use easements or rights of way, including 


- easements in tunnels upon, through, ‘or‘in the lands leased, occupied, _ 
or used, as Maay be necessary or appropriate to the working of. the. 


same or of other lands :containing the ‘deposits described in: ‘the act, 
and the treatment and shipment of: products thereof by. or under: au- 
thority of the Government, its Jessees or pene and for other 
public purposes... ; 7 

(b): Disposition of surface. The ae to iease, sell, or sil enwans 
siepos of the surface of the lands’ embraced: within: this lease under 
existing. law or laws hereafter enacted, insofar as said’surface is not 
necessary for the use of the lessee in the extraction-and removal of — 
the oil and gas therein: Provided,.that this reservation: shall. not 
apply to. any lands herein Oecr ae to: which. has’ ‘passed f oe 


the United States: | 


(ce) Monopoly and fair prices. Fully power err niithority Be pro- 
| mulgate and enforce all orders necessary to insure. me sale of: the pro- 
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: ‘duction of: the: leased: ie to thie United States. a te; the. public: at. : 
reasonable prices, to protect: the ‘interests: of. the United: States,: to a 
_ prevent. monopoly,: and: to‘safeguard the public. welfare. | 


~(d), Helium. —Pursuant:.to. section-1 of. the. act and. section, i: 6h a ae 
the. Act. of ‘Congress: approved..March. 3, 1997. (44 Stat: 1887); the — | 
lessor: ‘reserves. the. ownership :and. the. ene to extra¢t,-under.such = 


rules: and regulations as shall be prescribed by. the Secretary of the 


Interior, helium from. all: gas produced under this lease, but the Jessee | 
shall not-be required to extract and save the helium for the lessor. = 
In -case the lessor: elects to. take the-helium the lessee shall deliver 

all gas containing same, or portion thereof: desired, to the lessor:at 


any. point. on the lead premises in the manner required by the 


. lessor, for the. extraction. ofthe helium in: such. plant or reduction : —— 
 wotks for that: purpose .as the lessor may provide, whereupon the = 


residue shall be. returned: to the lessee with no ‘substantial delay in — 
the delivery: of:gas ‘produced: from the:well to the purchaser thereot: 
Provided, that: the: lessee shall not, as: result’ of. thé: operation in 
this’ paragraph provided. for, suffer: a diminution: of value. of the 
. gas from which the helium has been extracted, or, loss otherwise, 
for which the: lessee is not reasonably eoimpenssted: save for the 
value of the helium-extracted. The lessor further reserves the right 
to erect, maintain, and operate any and all reduction works and 
other ‘equipment soars ad ‘the. extraction: of. helium on tne | 
premises: leased. : ce 

~ (e): Taking of poole: All. Arne aureuanh to. eection 36 of the 
act to take royalties in amount or in value of production. -. -.~ 

(f) Casing. —AIl rights pursuant to section 40 of the act, b pur 
chase casing and lease or-operate valuable. water wells. °° - 

Src. 4. Drilling and producing restrictions.—It is ereiantas and | 
apreed that the rate of.prospecting and-developing and the quantity. 
and: rate of production: from the Jands. covered: by. this lease shal] 
be subject .to.control.in.the public interest by the Secretary of the 


Interior, and in ‘the exercise of his. judgment the - ‘Secretary may — ; 


take into consideration, among other things, Federal. laws, State 
laws, and regulations issued thereunder, or lawful: ae ponents among 
operators regulating either drilling or production, or both.. | 

- Src..5. Surrender and termination of lease—-The lessee may, on 
Consent of the Secretary of the Interior first.had-and- obtained in 
writing, surrender and terminate this lease. upon. payment of all rents,, 


- royalties, and: other’ obligations ‘due. and: payable-to the lessor, and 


upon payment of all wages and moneys. due, and: payable to the work- | 
men employed, by the lessee,:and upon a satisfactory: showing to the 


| Secretary" that. the. public interest. will not be impaired ; but‘in-no : 
case shall such termination. be. effective. until..the: lessee shall have 
made full pr ovision: for conservation and protection of. the property; : 
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“upon. ike Consent had and abenniad the lessee may surrender any Tegal 
subdivisions of the area included herein. 
Suc. 6. Purchase of materials, etc., on ter mination ag Dies pen i 
the expiration of this lease, or the catlice termination thereof pur- — 
suant to the last: preceding section, the lessor. or another lessee may, . 
_if the lessor shall so elect within three months from. the termination — 
of the lease, purchase all materials, tools, machinery, appliances, 
‘structures, and equipment placed:in or upon the land by the lessee, — 
- and in use thereon as a necessary or useful part of an. operating or 
producing plant, on the payment to the lessee of such sum as may be 
fixed as a.reasonable price therefor by a board of three-appraisers, — 
--oné.of whom. shall be chosen. by: the lessor; one by the lessee, and the _ 


other by the’two so chosen... Pending'such election all equipment. shall 


remain in normal position. If the lessor, or. another lessee, shall 
not. within ‘three months elect to purchase all or any part of such 
‘materials, tools, machinery, appliances, structures, and. equipment, 
the lessee shall haye the. right at any time, within:a period of ninety 
days, to remove from the premises all the materials, tools, machinery, 
appliances, structures, and. equipment which the lessor shall not — 
have elected. to. purchase; “save and. except. casing in wells and other 
equipment or apparatus necessary for the preservation of the well 
or wells. Any materials, tools; machinery, appliances,. structures, 
and equipment, including casing in or out of wells on the leased lands, 
shall become the property of the lessor on expiration of the period 
- of ninety days above referred to-or such extension thereof as may. be 
granted on -account. of adverse elamatic: conditions. = throughout said | 
pod: | 
Seo. 7. Proceediiige: in ‘case eof: defoult- _3t ee iéksee' shall’ ‘fail to 
comply with the provisions of the act, or make default in the per- 
formance or observance of any of. the terms, covenants, and stipu- 
lations hereof, and such default. shall continue: fee a. period of 30 days» 


after service of written notice thereof by the lessor, the lease may be — 


‘canceled by the Secretary of the Interior in’ soeardanes with section 
17 of the act as amended, and all materials, tools, machinery, appli- 
ances, structures, equipment, and wells shall thereupon become the 
*, property of the lesson: except that-if said lease was. earned as a pref- 


3 erence right pursuant to section 14.0f the act. or covers lands known 


‘to contain valuable deposits of oil or gas, the lease may be can- 


_ eeled only by judicial proceedings in. the manner provided in sec- 


tion 81 of the act; but this provision shall not be.construed to pre- 
went the exercise by the lessor of any legal. or. equitable remedy which 
‘the lessor might otherwise have. A waiver of any particular cause of 


_ forfeiture shall not prevent the cancelation and. forfeiture of this 


Tease for: any other cause. of: forfeiture, or. for. ‘the same cause OC- 
curring at any other-time. ©). . Le a? ee 
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- Src..8 He eins ands ‘successors in interest.—It is further eovenanted os 


ae ‘ind: peread: that. each. obligation. hereunder shall extend to and ‘be. -- 


; binding» upon, and: every. ‘benefit hereof shall inure to, the heirs, exec- — ian 


- utors, administr on Sliccessors, OF assigns of the cee parties 
| hereto. es | 
Sec. 9. Unlawful interest. Hy is also further agreed that no Men- ( 
ber of or Delegate to Congress, or Resident Commissioner, after his. 
election or appointment, or either. before or after he has qualified, 
_and during his continuance in office, and that no officer, agent, or em- 


ployee’ of the Department. of the Interior, shall be. admitted to any - 


share or part in this-lease or derive any benefit that may arise 
_ therefrom; and the provisions of section 3741 of the Revised Statutes — 
of the United States, and sections 114, 115, and 116 of the Codifica- 
tion of the Penal Laws of the United States approved March 4, 


1919 (35. Stat., 1109), relating to contracts, enter into and form a 


~~ of;this: lease. so-far.as..the same: may: be: applicable. 
In Wrrnzss Wanreor, a) wee 
_— 2 Tus Um Srarzs ¢ OF chess) 


_Bonps- 


“14, Bonds; ae ee ander the aniondels ae ers that. 


» general: lease: bond: in. the” penal:sum: of not: less:than® 5,000, condi-- 


tioned upon: compliance with all lease terms, shall be furnished prior 
to the beginning of drilling operations on leased land. Such bonds 
in every instance shall be either corporate-surety bonds or individual — 


_ bonds, accompanied, in the latter instance, by a deposit of negotiable | 


_ Federal securities in a sum equal, at their par value, to the. amount of, 
the bond, and by a proper conveyance to the Secretary of full author- 

ity to sell such securities in case of. default i in the performance of the 
conditions of the lease bond. oS 
Until a. general. lease ae is filed. a leas 5 will be reqjiired to fie? “a 
. nish and maintain a bond in the penal sum of not less:than $1,000 


for compliance with the lease obligations, and for the protection of | . oe 
the owner: of.surface. or.sub-surface.rights..orestates-from.damage. 


resulting from the operations of such lessee, such bond to terminate — 
“upon, acceptance of the $5,000 lease bond. This and other. special- 


purpose bonds involving penal sums less than $5,000 may be furnished. 
~ (a) with approved corporate-surety, (b) with two qualified indi- 

-. vidual suréties when duly supported. by’ affidavits of: Justification by 
such sureties and by. a certificate as to their. Leu geile: and * 2,2 
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Anca competency, or. (8). without. surety, 1 upon. aeposit of accepta- | 
ble collateral as indicated above. » _ 
Bonds ied under : “ae section “should be. in. » substantially the 

following form: : a ee . ge ag Per 


Department OF THE. Invertor, | 
» GENERAL Lanp. Orsicn, : 


“U.S, Land (ce | 
‘Serial, paoareireaer: 


“BOND, OF OIL AND: Gas. LESSEE | 
“Act of Feb. 25, 1920 (at Stat. s81) 


acer all ‘men by these: presents, ‘that we, Cheit of sede 


re tok Or the: county. Oho ec in the State of - 


aera et ee as principal, and Poeeees Rae ee ee : 
ee ee of the county of ~_----_--- eee es in the: State. of 
ee cle eee eee , as. surety, are held. and firmly. bound unto the — 


| United States of America. in ‘the stim: of Cena dollars, lawful 


money of the United States, for the use and benefit of the United — 
States and of any entryman or patentee of any portion of the land — 
-covered by ‘the hereinafter-described lease heretofore entered or 
patented with a reservation of the oil and gas deposits to the United 
States, and any lessee under lease heretofore issued by the United 


a States: of other: mineral deposits in any portion. of. such ‘land, to:be — 
- paid to the. United States, for which payment, well and truly to be 


made, we-bind ourselves, and each of us, and each’of our heirs, exec: 
utors. administrators, ‘successors, ane assigns, comey. en ey 


fa by these presents. © 


» Signed with our. Winds and sealed Ww re our goals ie oe 
day of Ree cee emcee In: \ the vent of our Lord one thousand 
nine hundred and ~22 = 22-2 amas RS Baty tt das pe 

The condition of the foreuoinie obligation | is: cee that | 

Wnereas the said principal, by instrument dated esses ae ee 
eo , has been granted an exclusive. right to. drill for, mine, ex- 
traet, remove: and dispose of all the oil:and gas deposits in or under 
the. following described lands 2.202220 oie i ee 
u--u-_, under ‘and ‘pursuant ‘to the :provisions of oo act, ee 
Hebruary 25, 1920 (41 Stat. 487), as amended;‘and ae 
_ ~! WHEREAS the said principal has by ‘such instrament. oe ey 
- éertain | ‘covénants and. tee ‘set, Sorth: therein, vunder. a a 
pele are'to be conducted: °° tye ee 

- Now,: therefore, if ‘said principal. shall faithfully Pe with: all = 
the: provisions of. the: above: ‘described: lease, then: the above. obliga- | 
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« tion: is to be void and’ of no effect, otherwise to: remain: in » full force 
and virtue, mal! eee : ese ee eae 
~ Signed, sealed, and delivered i in presence of Pe ee 


(Name and address of witness) : 


“(Gurety). 


“Where: United States oe are ne in Liew. “of ae) the 


-. game form may be used (with the omission of the recitals as to 


_ sureties) with the additional provision substantially as follows: 
: The above-bounden obligor, in order more fully to secure the 
- United States i in the: payment of the aforesaid: sum; hereby pledges 
as security, therefor. bonds‘of the United States ofa par value: equal 
to said sum, which said’ bonds are’ numbered serially and are in the. 
denominations and: amounts and are. “otherwise more particulaily: . 
| described a as ‘follows: ee ee ee. 7 
bao eee, _ bonds of. og ee acer. heli bles percent in- : 


_ terest) with’ See a ‘coupons attached to‘each, numbered 22-222 i 
eer which said’ bonds ‘have this day: been. deposited with ‘the | i 


Secretary of the: Interior and’ his receipt taken therefor. 


“That the said obligor does hereby constitute and appoint the atin’: —_ 
; tary. of the. Interior as. ‘his attorney, for him and in his. name to. 
collect: or to sell, assign | and. transfer the said United States bonds 


- | above described and deposited by the obligor as aforesaid, pursuant — 
to authority conferred by section 1126 ‘of the act: of February. 26, 


1996 (44 Stat. 122), as security , for the faithful’ performance of any 


- and all of the. conditions. or. stipulations as hereinbefore set out, and 


it is agreed that, in case of any default in the performance of the . - 
- conditions: and ‘stipulations of such. undertaking, the said’ attorney — 


| shall have. full: power to collect, said. bonds or any part thereof, or 
to sell, assign, and. transfer said bonds or any part thereof without | 
notice, at. public or private. sale, free fr om any equity. of redemption hae ie 


or ‘without, appraisement. or valuation, notice and right to redeem . 


- being waived, and to. apply proceeds of such ‘sale or collection to oe . 


the full. amount: of the bond ‘to the satisfaction of any damages, or 
deficiencies arising by. reason. of such default, as said. attorney may - 
deem. best. The: interest. accruing upon said United ‘States: bonds - 
deposited, as above stated, in. the absence of any. default i in the ‘per: | 


formance of any of thé’ conditions or stipulations ¢ of the bond, shall be 


7 paid’ to said. Cae ‘The said obligor’ atehhy for himself, his — 


7 a 
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— execittors, administrators, successors, and assigns ‘yiitifieg: and. con-_ 
firms whatever his said attorney shall do by virtue. of: these presents» 
In witness whereof I have hereunto: set my hand and seal. 


| ae tiisite2 ses. Soe ORY Oboes een el cee a eo, 19_.. | 


on . ~ (Signature) 
ik Beier me, “the wnidereianed: a aie public within and for the — 

| “county 2) eee wnac----, in the. State of Seta Oe are | 
personally appeared .-__.--0_---- and duly acknowl- 
eUBeS the execution of the foregoing bond and power of. attorney. : 

a? __ Witness my hand and notarial seal this nS Pye ean day. 


eee 


 * ot (Notarial Seal) ears | 
15. Rentals. sik lessee hall pay an a rental of fifty cents per 


acre or fraction thereof for the first year of the lease, and shall pay: _ 


an annual rental of twenty-five cents per acre or fraction:thereof” 
for the second and each succeeding lease year until oil or gas in com- 
_ mercial quantities is discovered on the leased lands. Thereafter, be- 
ginning with the first lease year succeeding discovery, the annual 
- rental shall be $1 per acre or fraction thereof, any rental paid for 
_ any one year to be credited against the royalties as they accrue for | 
that year. For the purposes. of making rental payments the lease 
year shall in all instances be deemed to start on the first day of the 
month in which the lease was issued. In all instances rental shall 
be paid in advance, the first payment being due prior to the execu-:. 
tion and delivery of the lease: Except, That where a lease is granted 
in exchange for an existing permit or: pursuant to an application 
for permit filed after May 23, 1935, and before August 21, 1935, 
no rental is required for the first two lease years, unless valuable 
deposits of oil or. gas are sooner. discovered within the boundaries 
of the lease. | 
16. Suspension of rentals.—Rentals ee any lates issued pur- | 
suant to. the’ provisions. of the amendatory act, except as otherwise - 
| expressly provided in these regulations, may not be waived, sus-. 
7 pended, or reduced until a valuable deposit of oil or gas is cieaveced 
within the lease area. In any lease on which discovery has been | 
made, the Secretary of the Interior may direct or assent: to the sus- 
~ pension of operations or of production of oil or gas, and no: payment. 


of rentals under the lease so suspended will be required during the 


| period of suspension of all operations and production. Such sus- _ 
pension of payment of rentals, if so directed or assented to, shall 


- “be. applied pro rata, by months, for lease | years or portions thereof 


| and shall begin with the first day of the lease month after the filing | 
in the office of Me oil and a ae of written prep Encavon for 


ae 
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| suspension; Or: after aeeaal cessation. of: operations if, that be. later, | = a 
_and-end with the. first: day of the penne: month In. which: the rehef eee 


Is. terminated. 


17: Royalties. opal a as oleae shall i re on. 1 the ey a = 
~ or- value of all production from the leased lands (except that portion __ 


“Tost) 2 


thereof: usedfor. oe tea on said ands. or. es elaaccnth | : - e 


(1) When ‘the price. ae oil cused : ‘in. eran ore value: is ae 


7 $1.00 or more: per barrel, the es centum of Toyalty” shall be as a 
follows: _ ae 
- When the. average produation for. the calendar month : An . barrels Ee 


| per well per day 1 Iga, 


; Not over 50, the royalty shall ba 12, 5 5 percent, ee. 
~ Over 50 bit not over 60, the royalty shall be 13 percent. © se 

Over 60 but not over 7 0, the royalty shall be‘14 percent. © 7 
Over 70-but not over 80, the royalty shall'be 15 percent: °°) 7 

Over 80 but not over 90, the. royalty: shall -be 16 percent; aoe 3 
Over 90 but. not over 110, the royalty shall be 17 percent. - oe 
Over 110.but:not over 130, the royalty shall be 18 percent. 
Over 130 but not over 150, the royalty shall be 19 percent. 
Over 150 but not over 200, the royalty shall be 20 percent... °°“ 
Over 200 but not over 250, the royalty shall be 21 percent: 

Over 250 but not over 300, the royalty shall be 22 percent. (| 
Over 300 but not over 350, the royalty shall be 23 percent. 0 
Over 350 but not over 400, the royalty shall be 24 percent. 

Over 400 but not over 450, the royalty shall be 25 percent. 

‘Over 450:but not over 500, the royalty shall be 26 percent. 
Over 500 but not over 750, the royalty shal] be 27 percent. 

Over 750 but not over 1,000, the royalty shall be 28 percent. 

Over 1,000 but: not. over. 1,250, the royalty. shall be 29 percent. 

Over 1,250 but not. over 1,500, the royalty shall be 30. pereent. — : 
Over 1,500 but not’ over 2,000, the: royalty shall be BL eo 
Over 2, 000 the royalty shall be: 32 percent. . | 


4B). When the. price of oil: used i In computing royalty. value’ is: ie 


: than $1. 00: per barrel, the per centum of .royalty. shall. be: the fore: oe 


going multiplied. by. the ratio of | said. price to a price. of $1. 00: per - 


7 barrel, provided, . however, that, the. ‘Pek centum: of royalty. nue | 2 ae Gast 


never. be less than 12,5... Poe a 
il 3). If the United States ait ae its cones in. erie the. one . 


received. by the lessee, as well as. that received. _by.the Jessor,. shall be _ = : | 


‘considered ' in: determining. the price to. govern: the. per centum. of 
royalty, unless both prices are $1.00.or more per barrel. . oe 


— €4)... On. gas, including inflammable . gas, helium, fon dinxide : . a: 
- and. all other natural. gases and mixtur es thereof, ‘and on, natural. or 
oa casinghead d gasoline and other liquid products 0 obtained from \ gas: 


ow 
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- When’ the average production of gas ‘per well’ per: day for the 


ae euenaes month does not exceed 5,000,000: cubic’ feet, 1244 percent; 


and when said production of gas exceeds 5,000,000 cubic feet, 1635 
percent of the amount or vale of the gas end liquid products. pro- 


duced, said amount or value of the gas and liquid. products to be:net — | 


 after.an allowance for the cost. of manufacture: Provided, that the 
allowance for cost of manufacture may exceed two- thirds of the 


amount or value of any product only on. approval by the Secretary ne 


of the Interior, and that said value of gas and of. guid — - 


a shall be as determined by said Secretary. 


~The average production per well per. day for ‘i and for gas shall | 


be determined under rules and regulations appr oved ny: the Secretary ae 


of the Interior. © 

18. Reduction of. royalties. eae fe average ‘daily Srodiction 
of the oil wells.on an entire leasehold. or on any tract. or portion 
thereof segregated for royalty: purposes does. not. exceed ten. barrels 
per well per day,.or where the cost of. operation renders. production 
economically impracticable, the. Secretary of the Interior may reduce 
- the royalty on future production when in. his. judgment the wells can 
not be successfully. operated upon the royalty fixed in the lease. 

Applications. for the. reduction of. royalties should be. made.in ac-. 
cordance with. the instructions. of, St une 28, 1997, (Cireular 1197, 52 
L. D. 175). - 

Applications fo the waiver, suspension c or ered uction of nals a 
reduction, of royalties under leases valuable. only for the. production 
of gas should be filed. in the same manner and with eubstantially. the » 
same showing as that provided by said instructions. — 

19. Drainage. —Upon. determination. that. wells drilled upon. Speer 
not owned by the United States are draining oil or gas from lands or 
deposits owned in whole or in part by. the United States, the Secre- 
tary of the Interior may negotiate agreements. whereby. the. United 
States or the United States and its permittees, lessees, or grantees — 
shall be compensated for such drainage, such agreements to be made : 
with the consent of any permittees and lessees affected thereby. — | 

~ Steps looking to the negotiation of such special agreements may be 


ae initiated j in ‘the Department or by application ‘of: interested | parties. 
The precise nature of any agreement negotiated will depend on all. 
thie conditions and circumstances involved in the: particular case. 


20. Ff achanges of leases ——Application for exchange of leases: under 
| section. 2 (a) of the amendatory act may be filed with:the register of 
the district land office or ‘directly with the Commissioner of the Gen-.. 
| eral Land Office. Such: eons should be made by. the record 
by: any ‘operator off eee Any Tease issued in lieii of the odtstand: | 
_ ae lease will be issued to ne record: beeae Holder ‘or t holders off the | 
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-—- bullstatiding’ lédse} bear current date; anid’at the royalties and rentals 
._ previded: by ‘these regulations and: will be issued for. a period: of 10 
years and. so: long. ‘thereafter as. oil and gas-is-produced in paying |. 


quantities. The lessee will be required to furnish a new and satis- 
factory. lease bond. and to discharge any indebtedness against: the 
_ lease before the new lease will:be issued. . Two: or more outstanding : 


— leases may be combined into'a single lease where held in common ees 


ownership and the lands are SumClenN ee te to Justify their - in- 
clusion in one lease. 


Ot. Acreage limitation. —AlI leases operated under a, cooperative or. 


| unit plan for the development and operation.of any area, field, or 
pool approved by the Secretary. of the Interior, are excepted iy de: 


termining holdings or control under the. provisions. any section oo 


of the act of February 25, 1920, as amended. 

92, Rights of way for pipe lines —Applications for rights oF way 
: ‘under. section 28 of the act as amended: will be governed by the'regu- ~ 
lations of February 21, 1931 (Circular 1237, 53 I. D. 277), in so dat - 
as. applicable, appropriate changes being made in the forms pre- 


‘scribed to make them applicable to rights of way cases arising under — 


this provision of the act for. pipe lines to be constructed, maintained © 
and operated as common carriers. In approving such right of way | 


grant. it shall be specifically stated that sueh. pipe line shall be:con- : 


- structed, operated, and maintained.as a common carrier and that the 
_ grantee shall accept, convey, transport, or purchase without discrimi- 
- nation oil or. natural gas produced from government. lands in. the 


vicinity. of: the pipe-line-in such proportionate amounts as: the. Secre- i 


tary of the Interior may, after a full hearing with due notice 


thereof to interested parties and. a, proper finding of facts determine ™ a, 


_ to be reasonable, and. in addition that the use of such pipe line for — 
the transportation of oil or gas shall be limited to. oil and gas pro- 
duced in. conformity with. State and Federal laws including seis : 

| prohibiting waste. -_ 

' Failure on the part of the srainbie't fo" fulfill the condition impbecd . 

by. the act shall be grounds for forfeiture of the grant by the United a 

States District Court for the district in which the property, or some — 
- pect thereof i Is located, in an appropriate proceeding. ; 2 | 

, : _ Frev W. Jc OHNSON, “ es ae 
ae Commissioner. z 
-Teoneur: ee eee | ee oe 
iW. C. ie. 
_ Director, i A Survey. 

Approved: tae ee ee so 

. Harowp L. Texxs, - fie } 7 
| + Seenetary. 
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_ WITNESSES AT HEARINGS IN, LOCAL. OFFICES. IN. CASES: ‘ARISING | 
: UNDER TAYLOR GRAZING ‘ACT—AUTHORITY . OF THE: SECRE-. 
TARY OF. THE INTERIOR, INCLUDING: POWERS. OF DELEGATION 


“Opinion, May 9 1986 


ea E 
a | 


‘'Taytor GRaziNG- AcT—APPEALS -FROM.: ADMINISTRATIVE OvrrcrRs—Lodat Hesr- 
|| iNes—AUTHORITY: OF. THE ‘Suokerany OF: THE. -INgeRIOR—DrLessTion., OF 
| AUTHORITY. an iE : : : 

“The Taylor Gran “Act oe of. Tue. 28, 1934, 48 Stat. 1260), ‘directs ‘the 
Secretary of the Interior to provide, by. appropriate rules and regulations, 


for local hearings on appéals“from thé décisions of administrative’ officers: * ~~ 


© in matters: arising in| ‘connection with the: administration of the act, ‘such | 
oh hearings to be conducted. ‘“in.a.mantier similar to the: procedure in the land 
. department” of. the national Government: . Held;:That: since registers of - 
local land offices are by statute. authorized to:.issue. subpoenas. and admin; 
_. Aster oaths to witnesses, who are entitled to receive fees and mileage for 
“attendance, and since thé Secretary of ne Interior is directed by section 2 
Hof the act to “establish-such service * * *° and do any and all things 
iy unecessary”. to. accomplish - the. purposes. of the. act, Tt. follows that regional. 
- . gragziers may: be. directed. by. the. Secretary to. issue: subpoenas. and: ‘admin: 
| ister oaths ‘to. witnesses . in grazing. appeals, cand. that: the. witnesses ' are 
entitled to. receive fees and mileage for attendance, ss eee. ak Bede i, 


Mentor, Solicitor: On ae Sea Mh 

“At the request of the ‘Director of. Craig: certain. quastions re- 
lating to the conduct of local hearings-on appeals from-the decisions 
of administrative officers: have been submitted to me for’ opinion: 
The Director refers to sections 2-and 9 of the Taylor Grazing Act 
(Act. of June 28, 1934, 48 Stat. a the’ eseua ee of 
which are quoted respectively: 7 


“The Secretary of the Interior shall make ‘provision, ‘for ‘the, protection, 
created: under ‘the siuthority of ihe foregoing section, ‘and he Shall: inake such | 
rules and regulations and establish such service, enter. into. such. cooperative | 
agreements, and do any and all things necessary to. accomplish the purposes 
of this Act and to. insure the objects of such grazing. districts, namely, to. 
| regulate their occupancy ‘and use, to preserve. the land. and. its resources. from 
destruction | or ‘unnecessary — injury, to: ‘provide:. ‘for ‘the orderly use, impr ove- 
‘ment, and development’ OF the: range; i Rs 3 i; a ; 

en ee! Wt Secretary of the Interior shall provide by appropriate rules — 
and sepolittons. for local hearings. on appeals from the decisions of the admin- 
istrative once: in charge in a manner similar to ae > procedure : ‘in. ne land * 
: department.’ oy PECe ne : Cy “ns 


~The Director’ s questions follow :: 


1 Can the language quoted above be ‘construed So as. to give the Recsuey: 
of the Interior the authority to-subpoena witnesses: for Tocal hearings, compel 
their attendance, administer oaths to witnesses, and “pay them mileage + and | 

per diem for their attendance? : 


88) DECISIONS “OF” iE DEPARTMENT ‘OF TH ‘INTERIOR 525 


Tegs If’ questi? ds answered. in’ the: affirmative, ‘can’ the: Secretary of ‘the - 


' Interior delegate such Peak to the Director of Grazing or any regional ~ “eet es 


grazier?. Pie Ge, oe ay oe ae eR 2 de, Se 
. For. the 1 reasons. ee forth j 1. ithe: Aes: to follow: I: am. on the = 
‘opinion that:-both: questions are: to be: answered: in the affirmative: 


| ; ~The two questions : are related,:and the-answer to: ‘question 2 becomes — 


apparent. in the consideration of question 1, which ina preliminary : 
'way:involves. two subsidiary questions: first, that of the interpreta- 


tion of sections 2 and 9 of the Taylor: Grazing Act, and second, assum- _ 


ing that an interpretation in favor-of the. authority of the. Seeratery | 
of. the Interior is: proper, whether the exercise of: such : pues 
transcends the limits‘of administrative functions. . 

Revised Statutes, section 2234.(Tit..43,-U. 8. C., See, 72), arovides 
for the. appointment, by the President with the advice and consent: of 
_ the Senate, of a register for each district land office. Revised Statutes, 
section. 2246 (Tit.-48, U.S. C.,:Sec. 75), authorizes the register “to 
administer: any oath. required: by law or the-instructions of the Gen- _ 
eral Land Office, in connection with the entry or purchase of any tract 
of the public: lands. ie The Act ioe ie acy 31, 1903 Saag ole 790), : 

7 “provides. In. parts = 


That registers and receivers of the land office,:or either of them, in ail ria tiers 


requiring | a hearing before them, are authorized and. empowered ‘to: issue 


7 ‘subpoenas directing the attendance of witnesses, which subpoenas may be served 
_ by any person by delivering-a. true copy thereof to such witness, and when. served, | 


witnesses shall. be required to attend in obedience thereto : Provided, That if. any 


subpoena be served under the provisions of this Act by any ‘person: other than 
an officer authorized by the laws of the United: States, or of the State or Terri: 
tory: in which the. depositions are taken; the service thereof shall. be: proved: by 
the affidavit of the person serving the same: Provided further, That: said 
subpoenas shall be served within the. county in which attendance is. Feanired 
anid. at: least. five ‘days. before attendance is required. . 

“Sno. 2) That. witnesses shall have the right to receive. their foo for: ‘one > day’ 5 
attendance: ‘and mileage: in-advance: - ‘The fees and. mileage. of witnesses shall Be 
_the’same as that provided: by law in the district courts of the ’United’ States. 
jin. the district in which such. land - offices are situated; and. the witness shall be 


- entitled: to receive his fee for Attendance in advance from. day to. day. during 7 


the hearing. | 3 
Spo. 3. ‘That. any: person willfully. neglecting or refusing phedienes: 40 stich 
subpoena, or neglecting or refusing to appear and testify when subpoenaed, ‘his 
fees - having. been ‘paid: if ‘demanded, ‘shall: be deemed: guilty ofa misdemeanor, 
for which he shall be punished by indictment inthe district court of the United 
| States or in the district courts: of the Territories exercising the: ee eer of - 
circuit or district courts of the United States. * + % Pea, 4 
Suc. 4. That whenever the witness resides outside the eunny in which ‘the 


_ hearing: eccurs;: ‘any: ‘party: to: the proceeding: may: take: the: testimony. ‘of: Stich 


witness: in: the county of: ‘such: witnéss's: ‘residence: in:'the form:of-depositions: by 
- giving ten. days’: written: notice of the: ‘time ‘and place- of taking such depositions ) 
"to. the. opposite party: or:parties.:. The depositions: may: be: taken: before any. _ 
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| United States ConmutssTOnets: notary public, Sdee, or: clerk, of. a. “courts of. 

record. SURE PS oh ae ae 2 eet fie. . eases ace Mita 
‘The foregoing s statutes es ais caveat a phates of “the: pro- : 
cedure in the, land department”, and there can be no doubt, therefore, 
that the Secretary of the Interior is authorized by section 9 to provide 
for hearings in grazing:matters to be conducted “in a manner similar” — 
to. the procedure outlined in the quoted statutory provisions. The — 
exact. application of section 9, however, raises the question whether | 
| subpoenas must be issued and ‘oaths administered: by registers of the 
~ Land Office or. whether the exercise of these functions may be dele- 
_ gated to regional graziers in the Division. of Grazing. In my opinion, 
section 9 clearly authorizes the latter. It is to’be noted that no pro- 


vision of the Taylor Grazing: Act. purports. to creaté a. service: or to. | 
| designate a then existing bureau or. division ‘for the ‘administration nak 


of the act. To the contrary, section 2 provides that “the Secretary 

of the Interior * * *° shall make such rules and regulations and 
establish such service, * * * and do aay and all things necessary 

_ to accomplish the purposes ‘of this Act *-* *” [Ttalies added.] 


It should be further noted that section 9 ects ie Secretary to pro- 


vide for local hearings to be conducted, not by the Land Department, 
but in a manner similar to the procedure in the Land Department. . It 
seems clear that. while Congress intended the procedure in grazing 
appeals to- be ‘similar to- that inland ‘appeals, it intended to - 
—deave to the Secretary of'the Interior the establishment of a complete 


i and separate service for the administration of the act, including the 


| designation of persons to. carry out the. procedural. functions: for 
~ which proven had. been ce im the: statutes see to the pe | 


| lands.- 


It is theretfére' my opition ae on: nthe pa of ‘iitéeipbetation alone 7 


the Taylor Grazing Act. requires that both the Director’s. questions 7 
be. answered in. the affirmative... The question . remains, however, | 
since the authority of a register is more. directly derived from statu: 


Bee tory enactments, whether the exercise’of these’functions by a regional 


-grazier may be open. to’ attack on the ground that. Congress has un 
lawfully delegated. legislative authority | to an administrative. officer. 
The legality. of the delegation. of authority. conceivably may be tested” 
ina prosecution based:on:.disobedience. to:.a: subpoena, under section 
3 of the Act of January 31, 1903, quoted sugira; or’ ina prosecution | 
for perjury, under section 195 of the Criminal, Gods, 0 Lit. 18, UG. S. Cc, 


= 7 Sec. 281), which provides: _ pas ie ee one 


“Whoever; having. taken - an. oath’ before: an Se iibundi; OHDERS: or 


person, in-any case in: which a law of. the: United: States’ ‘authorizes. anioath 
to-be administered; that he will testify, declare; depose, : for. certify: truly, or that - 


| any written: testimony, peer epoetiions or ‘certificate by him ‘subser ibed, oF. 
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: Gs t true, ‘shall willfully. and contrary fo such oath: state: or. ‘subscribe: any: mal- i 
terial matter. which he. does not. believe ; to be true, is guilty of perjury, and 


~ ghall be fined not more than $2, 000 and imprisoned not more than five years. : et, 8 


[ Italics added.]. 


Congress having ane phoned grazing appeals to. be con- | 
ducted i in a manner similar to'the. procedure in the Land Department. | 
and having or the ‘Secretary of the Interior to “establish _ 
such service .* .*. * and do any and all things necessary to.ac- 


‘complish the Hosa of the Taylor Grazing Act, itis clear that.an” - =. 
_ oath administered to. a witness, by a regional grazier, pursuant, to 


| departmental regulations, _ an oath ae “before \a- competent 


* % * officer” in a-case “in: which a’law. of.the United States. 


authorizes an oath to be administered”, and that an indictment for ot 


a violation of section 125 of the Criminal Code may be predicated. on o 
false. testimony given in such a. proceeding. ‘This conclusion. is 


supported by the decisions. in United States v. Grimaud, 220.U..S: 


— 506,-and United States ve Smull, 236. U..S. 405... The. following ee a 


fom the opinion of the. court: in the. Smull case (pp. 408-409): 


The charge. of crime . must. have clear. legislative. basis. % ree ol cannot ' 


‘be doubted that a charge of perjury may be based upon § 125, of thé Criminal 2. ate 


7 Code. where the affidavit. is. required . either | expressly by an act of. Congress, or 
by an authorized regulation of the General Land: Office, -and.:is known. by 


. the affiant to be false in a material statement. That, is, the -Land: ‘Department ee ¢ Be 
has authority to make regulations which are not inconsistent with law and 9 


are appropriate to-the performance of its duties (Revised Statutes, §§ 161, 
441, 458, 2478), and when. by a valid regulation the Department requires . that: — 
an. affidavit: shall be made. before an officer otherwise » competent;: that officer 


is: authorized to administer the oath within the meaning of §.125.- The false. a 


| * swearing is made a crime, not. by the Department, but by Congress ; the statute, 


not the Departmen fixes the ‘pettalty. United States v.. Grimaud,. 220 U. S. 7 oie 


. Dp. 522, 


erteyea tan NO 


| disobedience: to a upp one under section 3 of the Act of Ja anuery, 31, = 
1908, supra. | | 7 | 
| Tt 3 is therefore my ono that the Scary of the ioe | 


The same reasons ‘may ie invoked 3 in support of a prosecution, for a 


"pursuant, to the provisions of the Taylor Grazing Act, has the au- — . | 
‘thority. to. _promulgate regulations directing yegional graziers to. 
subpoena | witnesses to- testify in grazing appeals, to compel their == 


attendance and to administer. oaths to them, and.that the. witnesses ~ 


are entitled to. receive Tees, and mileage, under the eh, of oJ aan 31, - 
: 1908, ‘supra. ee oe a ee 


: : a we. eS 
7 r $ e . . 
, eee 4 7 mips . ae oles ar eee a eae We 
oadt Sik See Dea ee yas: a ee ete 4: Pe PTS ig Rens agen ot ee 
Seer ve ja ee te ee Ey eae are ras oe oe ar . 
' . e Ms ak Gk a us oy, tla ad : . Bie vag Sah ey, a Z : 
ee ES: : Wasnt tre : Mee Te bo wh a th tes : ee ge Seah [SR ae Ba a 
-¥.- a, * Sie: . a re Wo ade seat ae a De les 2 wee oa erate ans) 8 
: nes 7 i Toe : i nat 


pie 7 Seortary. 
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Jn, GRAZING FEES—AMENDMENT: oF ee ‘APPROVED ‘MARCH 2%, 


1988 


Davanracnyr OF THE cone 
DIVISION “OF. can 
_ Washington v. Ci; Mt ee 4, 1936. 


7 a Spore March 2, 1936, pees ptorides for the collection of . 
| grazing fees (page: 38) reads as follows : as 
ee grazing fee of five (5) cents per head per ant: or “fraction: thereof, ‘for. 

| each head of cattle or horses and one (1) cent per month, or fraction thereof, ? 
au for: ‘each sheep. or. Boat shall be collected from each: licensee. seeCePr eae a 

- licensees. ee rr : 
» Wield representatives of this Div dion have: ae that in ‘the ad- 
| ‘Siniaaton of this provision of the rules the 30- day minimum basis - 
for dollectioni of fees would be inequitable or work a hardship on the | 
'  Jicensees in numerous cases. It is therefore recommended that the. 
said: paragraph: be amended to read as. follows: 7 - 3 


AS ‘grazing fee of five (5) cents per month for each head. of aoe or horses. | 


a ‘and. one (1) cent for each sheep or goat. shall be collected from each. licensees... 


except free-use licensees, but where the: grazing period involves a fraction of a 
_ month the grazing fee for such fraction shall be charged ats daily es pro- 
. Baton: ona  80- Oday month, | oe ak | at. a 
| FR. Cita, _ HS, 
ee, Sine: Director... | 
: | Approved: os 
Pu “Onannes “Waer, 
| Acting Secretary of the Interior 


8 SUSPENSION OF ANNUAL. ASSESSMENT WORK ON MINING: CLAIMS 


_[Cireular No. oy 


| DerarrMent OF THE Tmenioe. 
| ‘Genera Lanp Omics: | 
- Washington, D. C. » May 19, 1936. 


: | Recrstans, Untrp Srates*Lanp OFFices: 


For your -information, and in order that you may one ‘in- 
ce relative thereto, your attention is called to the Act.of April — 
94, 1986 (49 Stat. 1238), providing for the suspénsion of annual-- 
| assessment work on mining claims held vee caine m \ the United — 
States, and reading as follows: Pee ea, 3 


_ . Be it enacted by the Senate and. House of Steer eugene dhied oy the United 
. States of Amer tea in Congress assembled, That the provision of section 23824. 
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of the Revised Statutes of” the. United States, whith requires on each mining =" | 


| claim, located, and until a. patent has been issued therefor, ‘not less than $100: 
worth of labor to be performed or. improvements. aggregating such amount to: 


_ be made each year, be, and the same is hereby, suspended as to all mining 


_ -@laims:in the: United ‘States: during .the. year: beginning - at. 12 ‘o’clock meridian. i 
July 1, 1985, and ending at 12 o’clock meridian. July 1, 1936: Provided, ‘That 


_ the. provisions. of. this-Act shall. not apply. in the case. of any. claimant: not |. fees . 
| entitled. to;, exemption. from. ‘the: payment: of. a Federal : income. tax for. the. 


; taxable year . 1935: Provided further, ‘Phat ‘every . claimant. of any: such mining: 
elaim, in order ‘to..obtain the. benefits of this. Act, shall. file, or. cause. to be | 


. filed,:in-the office. where. the location... notice or certificate. is. recorded, on or 


before 12 o’clock | meridian July ‘1,. 1936, ie notice. of his desire to. hold said 
mining claim. under this Act, which notice shall state that the claimant, or 
. claimants, were entitled. to exemption. from the payment of a Federal income: 
tax for the taxable year 1985: And. provided fur ther. That such. suspension of | 


# assessment work shall not apply to more than six lode-mining claims held by 


the same person, nor to. more. than twelve ‘lode-mining claims held. by the | 
| same partnership, association, or corporation : And pr ovided. further, That such 


suspension, of assessment work shall not apply to more than. Six. placer-mining: ate 


claims not to exceed one hundred and: twenty acres (in all) held. by the same. 
‘person, nor to more than. twelve placer -mining ‘claims. not to: exceed two hundred. . 


| and forty acres (in all) held by. the same partner ship, association, or corporation. ) 


Attention. As. called. to. thie. fact. that. this act does: not. apply. tae - 


- Alaska but applies only to claimants in. the United States who are | 


- exempt. from the payment of a Federal income tax for the taxable. cas 
year 1935, and who file on or before 12° o’clock noon J uly 1,-1986, 


In the office where the location notice or certificate is eeconlel. a 
~ notice of their desire to hold the claims. under the act. The notice 
so filed should state that. they were entitled to exemption from. the | 
7 payment of a ‘Federal i incomie tax for. the year 1985. : 


“It is to be observed that. an. individual who files such notice j is: not ee 
entitled to. exemption from. ‘performing assessment work on more _ 


than. SIX. lode claims nor on more than six. placer claims not to : 
exceed 120 acres. (in all), and that a partnership, ‘association, or — 


| ‘corporation i is. not. entitled to such’ exemption on more than twelve 


— lode ‘claims. nor on. more than twelve placer claims not to exceed two 
hundred and ek acres fog all), we 4 3 eee 
: Fre Ww. Toensoae 
| a Commissioner. 
* Appprbvedl z é 
0 TEA. Waurers, | | 
_ Kirst. Assistant Scoretary. oo 
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O30 _ DECISIONS: OF THE. DEPARTMENT. or: THE INTERIOR a [vol 
“COLUMBUS C. MABRY - 
Decided ‘April. 16, 1936. 


om AND Gas—Bounparrps. OF " GoLocrcar ee, ee ee . 
TIVE, ae . Mec ons, S 3 
‘The defining of the’ poundaries of the ceeneny ‘structutes eS pr Sautins oil 

or gas fields, under authority of section 32 of the Leasing Act, is for admin- . 
istrative purposes and is not a guaranty of ‘geologic character. Accord- — 
ingly, such boundaries are not to be taken as absolutely and accurately 
showing the extent in each’ instance of the geological structure producing 
oil or gas, put ney may later be extended or reduced to accord with the 
facts. a 
‘OIL, AND’ GAS—APPLIGATION | FOR" PROSPECTING PERMIr—Paror SURRENDER OF 
“LEASE—CHANGE IN" ‘STATUS oF LAND. : 


One who exercised a prefer ential right to. an oil and gas lease under section os 


20 of the Leasing Act. of February 25, 1920 (41 Stat. 437 ds the land being . 


- at. the time within the. limits of a defined producing area, and who later 


- ; es surrendered the lease, which was. duly canceled, is not. qualified to receive 
an oil and gas prospecting permit for the same land, since embraced within . 
.... the permit. application of another, even though said. land has been elim- 
5 inated from the proven’ area of the oll field and become’ subject t to of and 


gas: prospecting. oe 
: Watrans, First Assistant Seoretary: ee? Ee | . 
By decision of November 96, 1935, the ‘Caan ee of the or - 
be, eral Land Office rejected the Sil and gas prospecting permit appli- 
cation of Columbus C. Mabry, filed June 19, 1935, for the W14 of 
: Jot 1 and all of lot 2 of the NEY. See. 4, T. 298 S., R. 7 E.,'M. D.M., 
California, on the ground that an oil and gas, ‘prospecting’ permit 


-. hhad-been issued to Walter R. “Movius. for the same land on J anuary 


; | 25, 1935. | At the same time the Commissioner dismissed the protest , 
of ‘Mabry. against - the permit issued to Movius. , Mabry appealed 3 
from. the: Commissioner’ S decision. J | 
Mabry made a homestead entry” for the land. involved in 1910. 
‘The land was. thereafter. included. ina petr oleum withdrawal, ‘and 
in 1917 he was given a patent with reservation of oil and gas to the 
United States,. See the case of Columbus C. Mabry (48 L. D. 280). 
In 1926 Mabry filed an application for an oil-and gas prospecting 
permit for this land under the preferential provision of section 20 
of the Leasing Act of February 25, 1920 (41 Stat. 487).. ‘The land 
had been defined as being within the. producing, area. of the Kern 
River Oil Field, and Mabry was’held to be entitled to an oil and gas 
lease, but not to a prospecting permit, following the decision in the 
case of Matt Mechaley (51 L. D. 413). | 
An oil and gas lease, under section 20 of the Leasing Act; was 
issued to. Mabry in 1997, but in 1932 he surrendered the lease and. 
the Department accepted the surrender and canceled. the lease. In 
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‘February’ 1983! the Department; on: Mecorinaridavian of the Gsolog®: no 


ical Survey, redefined me oil field and this sae was ehmainated, from 7 
the proven area.’ 7 - 

. Movius filed his: Beiiait sepliserion: on Niageh: 1, 1934, land eee 
miebed a bond for the protection of the surface owner. He was not 
required to serve notice of his permit application on Mabry because 
the latter had already exercised his’ preferential right, and pena: 
exercised that right had surrendered his lease. - 

In his appeal Mabry contends that the Geological Siitvey errone- 
ously . classified this. land as being upon.a producing structure and 
that as a result of this erroneous classification he was forced to accept 


_.a-lease which could not then be developed; that when the erroneous. 

classification was corrected he had the preferred right to a permit — 
‘as provided i in section 20; but was not notified of the corrected classi- 

fication or of the permit application of Movius; and that if it had | 


-. not been for the erroneous classification he cyoulel have been. granted i 


ny permit with the possibility of: obtaining a lease at 5 percent:roy- 4 


— alty in case of discovery: of oil or gas, and it would not then -have — 


‘been. poy to. pay. eaegs or maintain a ee bond oe to 25 3 


| discovery. 


It does not appear oo fibre’ is any rice ground i foi the conten- * _ : | 
tion that the Geological Survey, or the: Department, inade an erro: | 


neous definition of structure. It ‘is provided in: section 32. OF the . 
Leasing Act that “the Secretary of the Interior is authorized * * * 


to fix and determine. the boundary lines of any ‘structure, or oil or , : 
- .gas field, for the purposes. of this act.” ‘The boundaries of the geo-. | 
logical structures. of producing. oil or gas fields can not always be 


$0 determined that they. will not be subjectto change; they may be - 


extended or they may be reduced: The boundaries are defined for. 
_ administrative purposes but: can not be taken as absolutely and accu- 
rately showing the extent in each instance of the eee structure as 


producing oil or gas. 
Section 20 of the Leasing Ret piece that under certain dione | 
a surface owner or claimant, of lands. “shall be entitled to a. preference 


right to a permit and to a lease, as herein provided, in case of discov- _ 


ery.” . The appellant was: uence of his preferred right and he exer- 
cised: his preference right by taking a lease for this land. Having 
exercised: his preference: right:and having: obtained: a: lease, in accord: . 
ance with the ruling in the Mechaley case, supra, Mabry. had no 
further preferred:right. © When he surr ender ed his lease the possible | 
oll’ and gas. deposits In | ‘the land were moog to disposition by the 
ture was. ead the deposits became subject. to disposition to the mer 
first qualified permit applicant, 7 | , = | 
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| In tis. case of Shaw v. one (50 L.. D 405); thie Department. held 
; that. nonaction on the part: of one to whom was accorded a: preference: | 

‘right to an oil and gas: prospecting permit by section 20 of the Act of 

OF ebruary 25, 1920, after service of notice upon him by a permit, appli- - 


cant in ore with a regulation of the Department issued pursu- _ | 


ant to that: act, created. a. constructive waiver of the preference: right 
which: estopped: him ° from: ever: thereafter asserting the right,'not- - 
withstanding that the application 3 in : connection: malty which the notice | 


. was served was disallowed. 


The appellant: has cited and. ene to , rely: 0 on the’ pie pore 
_.. decision of the Department of August 18, 1935, in the case of. Ben- 
jamin F. Dowd v. Lee N.. Layport. (A-17496, Sacramento 027730, 
_ 027818). In-that case a surface owner of land had filed a prospecting 
permit application. under section 20 of the Leasing Act, but this appli- 
cation was rejected under’ the conservation order of March, 13, 1929. 
Thereatter in July 1932 he filed a permit application for fie: same 
land which was junior to the application of another person who-had — 


- not served notice on the surface owner. The Department. held that | 


as the surface owner’s. first application was rejected without fault.on 
his part he could not-be held to have exercised. his preference right. 
In the present: case there is no question about the exercise of prefer-_ 
enceright. It is true that in the exercise of that right Mabry. accepted 
a lease, but he exercised the preferred right that he a Thereafter 
there was no further preferred right to be exercised. . ad 


The. decision appeae from 1 is ten 
| eee 


UNITED STATES vy. - STATE OF CALIFORNIA ET ALL (on 
REHEARING) | 


Decided May 20, 1986 - 


PRACTICK— INFORMALITY IN PROCEDURE. 
. Mere informality in’ bringing a matter ‘to the attention of ‘the Seer etary 
| should not prevent a consideration of its merits. - ne TS: 
| REOPENING OF Casn—WHEn ‘PROPER. ss or on ae } 
A ease should not pe reopened. on the: pasis' of “additional facts unless proof 
. of those facts would. warrant a ‘change in the previous. action. ae 
. STIPULATION. IN. PRIOR: Action—Erracr Upon Sopsequanr ACTION BerWREeN S AME 
PARTIES.” ie es ay Pe ee Gua? eee 
AL stipulation in one wctton affects Syoiner. petween | the. same. twenties aie = 
“AE. it. AS. of. such: a. nature, ag to, warrant. a dismissal: of: the action. asa 
re _matter of law or if either the ‘agreement upon or “the. performance of its oS 
| terms tends toward a determination of the issue involved. . | 
| " SrpULarroN ‘PURSUANT TO RESoLuTION OF CoNermss—Scorz, | 
A stipulation made pursuant to a joint resolution. of Congress is riot binding 
upon the parties beyond the limits fixed ne the resolution. 


i 
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Titties” Write 'Soixdor!; ‘Gikanvrs Waitin: ‘Known Maismnan’ ‘LAnps"—Lianps tae 


‘ : IN RariRoAD’ GRANTS—SrMinariry ' ‘OF TEST. 


‘In determining whether’ lands within school, grarits aré known anineral Handi. | 


the same test is applicable’ aS. that applied | to" lands in “railroad | grants, 
oa * \Congiess: Clearly. having intended to dispose of all tnineral’ lands in only - 
- " “one way, namely, under’ the mining. laws. (Cited, Mining Company Ve “‘Con- a 
solidated. Mining Company, 102 U. 8. 167 ; ‘Deffeback Vv. Hawke, 115 'U. 8. 
392.) The’ fact’ ‘that. ‘yailroad grants’ except” mineral” ‘lands — “expressly 
whereas’ school’ grants /éxcept them: only -by: ‘inference strengthens ‘rather 
“2 thanweakens the: argument: that thé sane. testis: properly ‘applicable in — 
2 poth’ classes: of ‘cases; forthe existence of :the’ eXpress ’ exception. in: ‘the one 


ieee was one® of the. important factors which: led” ie: ee Court: to infer 


ae the’ existence of the. same. exception in: the ‘other: : 


CRNOWR - “MINERAL. “Liang” ‘EXCEPTED ° ‘From Sooo. Grant Wrrnovt Prooe ‘oF 


DISCOVERY—W HEN Susvzcr TO! DISPOSAL UNDER MINING Laws. 


“Lands may. ‘pe “known mineral ' ‘lands” and therefore excepted “from a “school. 

* land: grant’ although no actual discov ery of’ ‘mineral ‘has been made ‘thereon. 
oe: Such: jands ‘sO ‘excluded: from ‘the: ‘grant’ without ‘proof’ of discovery: would 
— gtill be ‘subject tO disposition under: the mining laws baci ECOr of dis- 
covery just like other lands coutaining. the same mineral. . Me. gas eee E 


‘CALIFORNIA. Scxoow ‘GRANT. Acr-—Basis | FOR, “EXCEPTION | OF ‘MiNwar. LAND. - 


_ The California school. grant act. (Act. of: March 8). 1858, 10 Stat. 246), con- 
sstrued. in. Mining Co. Vas ‘Consolidated Mining Co., 102. U. S. 167, was - en- | 

. “acted many years before the Federal mining laws and long before Congtess 
jade any provision for. the - acquisition of mineral’ land ol proof of ‘dis- 
 SCOVery.., The basis: for the exception of: mineral’ land from. that. grant, read 
‘into the .act by. the Supreme. Court, had. nothing. to. do with. discovery, but 
was spelled. out: from along. and. varied. list of. Congressional. enactments, . 
‘including’ railroad grants, dealing with. the disposition. of the public do- - 
main, and which reflected’ ‘a consistent: Congressional practice ‘not to give 
away ‘the mineral : lands, but rather ‘to. reserve them for: future disposition 
. in accordance: with such Does as. oer should from: ne uO) time. 
wap -: deem..expedient. - - ; eta bs i a a oe hie, cate 
“KNOWN MINERAL Oman OF Posric. Lanp—AUTHORTE, OF: - SmORMTARY In | 
_ DETERMINING APPLICABLE, TEST. 


In determining whether a tract. of. public iad was of known 1 mineral char- 
acter on a certain date the Secretary is. not bound by an erroneous test 
“-gince discredited and abandoned. ‘merely. because that test happened to be , 
_improperly_ current in- the Department on. that date. | @ - 

Snoumnany OF: “THE: -Ivtmproa—DisMrssan oF " PRoceEDINGS— WHEN “Bryony 
. AUTHORITY. ae: ee ee ee ae re 

aa ‘dismissal: by. ities Secretary of ee en on he basis of an alleged. rule 

- “at law, the decision’ of: which is. not: reasonably necessary or. incidental. to. | 
8. determination | of. the only, J broper issue in. the case, would he boron: his | 

rs _ authority. : | | | a bee 


. SECRETARY OF ; THD ‘yrenron—Owrrcrar, Avrnonrrs—Nor ‘Avemicacia ONLY. | 
The. authority of the Secretary of the Interior is not appellate only, and — 
_ he may inquire into a case de novo. ) 

—— Or THE INTERIOR—OKFIOTAL Aurmonrry—Source. AND Exrenr, 


“The: authority finally tO ‘determine. the ‘issue’ of ‘fact as’ to the known inineral- } 
Ss character of: ‘public: land is conferred by law on the Secretary” and no stat: . 
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ales ute has ever authorized. any: delegation by: him of. that. ‘authouys Depart- " 

| ‘mental rules and: regulations: referring issues. of. fact. ‘to. officialsof “the: 
_ General Land Office were “designed. ‘to facilitate the: ‘Department in the 
. dispatch of business, not to defeat the supervision of the Secretary.” ae (See: 

7 Knight - Vv. United States Land Association, 142 Ue 8. at. 'p. 178.) They can--— 
. not and do not operate to. deprive the Secretary of any authority which he- 

- possesses under the law. West v. Standard Ou Company, 278 U.. Ss. 200. | 


Snorerary OF THE: Inrerton—Concunrine Decisions Briow NOT. CONCLUSIVE. . 


-. While the. findings of registers” upon the. weight and interpretation. to “be: 
given - evidence adduced at hearings before them, and. the affirmance | of’ 
their findings by the General. Land .Office, .are matters which may: well 
be considered and: given weight by the Secretary in cases ‘before him’ on. 

appeal, they do not preclude: him from making: other or different findings. 

MINERAL, Lanpd—ScHoot ' eeu (CararoRNth— WHEN MINERat, » Cxcamacrne | 

Known. . 

_ Held, That Sec. 36, T. 30 S., R. 98 B., M. ©. B. ‘ M.. California, + was s kiown : 
mineral (oil and gas) land before, on, and after J anuary 26, 1908, the 

; bes when the. survey. officially. establishing. the. boundaries. of. the. section. 

was approved ‘by the Conpmisstoner of the Genera! Land Office. 


Ioxxs, Secretary: poo mato ee Seer ee . 
On January » watt 1935, i reviewed and reversed. a, decision of the: | 
‘Commissioner of the Genuval’ Land Office affirming the dismissal by 
a substitute register of adverse, proceedings affecting all of the land. 
in Section 36, T. 80 S., R. 23 E:, M. D. B. & M.. 1 found. as. a, fact. 
that section. 36 in question was ichiedy valuable for oil and. gas: ‘and. 
that its mineral character “was known before, on, and after January 
26, 1908, the date when the survey officially establishing the bound- 
“aries of the section was. approved by the Commissioner. “4 | 
__ The claimants have moved for a rehearing on grounds which. aan 
7 lenge, in much detail, the. propriety of the. subordinate and. ultimate 
| findings of fact as well as the conclusions of law.contained in my 
opinion of January 24, 1935. Careful consideration has been eiveli 
to each of the grounds urged by the claimants, and the entire case 
-has been reviewed again mM. “the light of them. ‘However, T have been: 
able to find no reason either to change my prior decision « or to grant. | 
the motion for a rehearing. ae a 7 a 
-. In view..of the comprehensive survey | of ies case. made. in. ‘that 
| decision, no legitimate purpose would be served by a- lengthy re- 
statement. of my views such as a full discussion of the grounds. 
urged for a rehearing would entail. I therefore shall confine my- 


a. i self’ here to a-brief’ Gousideration: ‘of the few: ‘coritentions advanced : 


| by | the claimants. that seem to merit special comment and that hi ave 
. not been. fully disposed of i in 1 the decision already: rendered. 


; The claimant Pan. hnietican Poesoleunt Company, calls, attention 
- to. a: stipulation; entered into on Ja asa 1, 1988; in a: Federal pe 
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2 celver ship preniite involving its assets, whereby | it. was. agreed that 
- “apon'the'receipt * °* * of a certain sum of money - * * *) the 
~ United States would alee: no further claim to any assets, iorimacel : 


or otherwise, in the hands of the said Receiver of Pan: American © 


- Petroleum Company” (Pan American brief on motion ‘for rehearing, 


p- 6).° This: stipulation is said to have been. authorized. by Congress an. 


on May 8, 1933 (S. J. Res. 18,48. Stat. 30), to have been approved — 


Ae by. the court having jurisdiction over the: receivership on May 19; 
. 1983, and to have been consummated on behalf.of the Pan: ‘Amaricaty ‘ 


Company on May 14, 1935, through.the payment to the United States: 
of the-sum of $5,500. 000, “Without spelling out its reasons in detail, 


_ the company invokes the stipulation and payment thereunder as. a -_ 


# special ground for: granting its motion for a. rehearing. | 
Counsel for ‘the Government. object’ to my consideration. of: this 


ground because (1) it has not been raised by some appropriate form 


of -verified supplemental. pleading, (2). it.is.not: germane: to. this: 


proceeding, and - (8) It ralses a Se which I have } no Jurisdiction ak 


to determine. 

» Mere informality in eiieine the matter to my denon should 
not, I believe, lead to a refusal to consider the merits of the. point. 
raised by the Company. If the facts, as stated by the claimant; 
justified a rehearing, I should not hesitate to grant the motion and 
afford the: Company an opportunity to file supplemental pleadings: 
and thereafter to adduce such additional evidence as might be neces- © 
sary. As to the other two. objections, however; I agree that I am . 
not. concerned here with: the effect. that. the stipulation may have: in 
any future court proceedings brought’ by the United States: against. — 
the Pan American Company, either to recover possession of the land 
or to call :the Company to account for the proceeds of oil and gas 
already extracted therefrom.. That is a question that: must await 
7 judicial determination if litigation proves necessary. _My own duty - 
is to decide only whether the: facts asserted by the Company. with 
respect to the stipulation should lead. me to eae cs ths protege: 


ce ay, granting its motion for a rehearing. 


AS reopening of-the proceeding on the basis ‘ot ne fue sivoled: 


it ap by: the. Company obviously would: not: be. justified unless proof of | 
_... those facts “i in ‘the reopened ‘hearings would warrant ‘a dismissal of 
the: contest ‘so. far: as.the Pan American Company i is concerned... “A: | 

_. dismissal On. the: merits;:: as..counsel::for ‘the: Govertiment® “point: ‘out; 


fe is. justified in this case if, and only if, section 36 'in- the Elk Hills - 
was not. known’ mineral land i in 1908. This ; is the ultimate: question : 
of fact upon which the finding must rest, and the only one which E — 


23 _thave jurisdiction to decide in this proceeding. : West v. ‘Standard Oi 
es: ompany, 278 U. 8: 200... ~The ‘stipulation: has: no bearing;whatso- 


# ever on a this 1 issue, Neither the 5 ae oy: nor the performance 


536 | DECISIONS | OF THE DEPARTMENT OF THE. INTERIOR {Vol 


of its terms could have. the slightest: tendency: to show whether: or 
not section 36 in: question was. known: mineral land in- 1908:. .Con=" 
“ sequently. proof of these facts. could. not. Poy — a: ‘revision, 
on the merits, of my original decision. 

Tf the motion. for a rehearing is: ‘supportable. st: cir it can. _ nie 
because it warrants a. dismissal of the: proceedings: as against the 
Pan American Company. as a: matter of law, despite: the absence of 
any reason -to change the ultimate finding: of fact. already. made: 
‘That this is the ground. actually invoked by: ‘the: Pan American. Com- 


-, pany.is.borne. out by: the: assertion in its ‘brief that “the Government te 


has duly waived” its.“rights and: claims” and “ “is ee from — 
further prosecuting: this proceeding.”:- 9) .-:_. i, 4 
A dismissal of the proceeding. on the basis: of aici an estoppel e 
would, as counsel: for the Government:-contend; be no different. in 
principle from the dismissal heretofore made: by Secretary Fall and. 
held,. by the Supreme Court, to have been beyond his. jurisdiction. 
West v. Standard Oil Co., supra. Tt. would be a-dismissal on the 
basis of an alleged rule of law, the decision of which is not, reason- 
ably necessary or incident: to. thee determination: of the only- issue 
properly before me, i.‘¢., the issue of: fact. as 5 to the. known: mineral 
character of the land .3 in "1908. : a oe 
Moreover, I cannot agree that the. facts concerning ‘the stipulation 
would, if open to consideration, ‘supply a basis for reopening. the 
eae and dismissing the proceeding as to the Pan American » 
‘Company even as a matter of law. In the first place, the stipulation 
only. binds the United States, upon:. receipt of the $5,500,000, “to 
-make no further claim. to any assets in the hands of” ‘the. receiver. 
| Assuming, for the moment, that payment of the money prior to the 
termination of the contest proceedings. would. have estopped. the. 
- United States from further. prosecution thereof, the stipulation could 
- not reasonably be. stretched: to require the United States to reopen — 
‘proceedings. which-were concluded several months before the: promise 
not to do anything further took effect. ‘The. departmental. proceed: 
‘ings came to an end on J anuary- 24, 1935, when my decision was. 


gees promulgated. ‘The °$5;500,000° was not. paid ‘until “May” ‘14,. 1935. 


‘Thus, the Pan American Company. really i is. asking the. United States — 3 


to take, rather than to refrain from: taking, further action . jin the : 


departmental proceedings; and. by. denying. the. Company’ s motion — 


for a rehearing, I-am merely refusing, on behalf of the United States, _ | 


to do anything further in the case. By no stretch of the imagination 


og can such a. refusal be said to. be contrary. to ‘the: terms of ‘the 7 
| stipulation. nee. 2 opese Bie ae Ya 
| “Furthermore; even 1 it. T now. y ecanied. ihe. aN oe a. a rehearing, ae 


it. stall - ‘would. not: be. true: that. the: stipulation would. eau me: to | 
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"dismiss | the proceedings: irrespective of the merits. eke my original - 
finding’ as’ to the known mineral character ‘of the land‘in: question. 


. To reconsider: and reaffirm that: finding would not. violate the promise: 


to. “make no further claim to.any assets in the hands of” the: 


receiver. The sole.‘basis for any : claim: that:.the Pan’ American’ mM 


Company can have to. the land in question is supplied by @ pur-— 


ported: lease of lots 1. and 2 executed: by the claimants Doheny and : neat 


Greeley. -In view-of my original finding of fact’ as to the known _ 
mineral character of the lend. in- 1908, Doheny: and Greeley, who 


trace their claim. of title to the State: ee: California, did not own 


_ the land-and conveyed: no. interest therein. to the. Pan American 


oe Company by. virtue of the-lease. Consequently, on May 15, 1935,. . | 
the only assets in: the hands of ‘the. receiver, so far as: ‘concerns: the eo 
land in question, ‘was: a void: paper lease. ‘Tf this be an asset. at all, 


- it certainly is. not an: asset. against which the United. States would. 
~ be..making..a. claim: by..insisting,.that-.my.. original. decision; on. the, : 
merits was correct and should not: be disturbed on rehearing. In 


other words, the Pan- American Company is in no: position to-.. | 


invoke the. stipulation until it -has succeeded in obtaining a reversal 
on the merits of the finding of fact finally made. on J anuary: 24, 
1935. Since it would not have to rely on the stipulation if it were 
entitled to a review and rever sal of that finding on the merits, it 
really-is in no position to invoke the stipulation. at. all. oe 
‘This conclusion is further reinforced by a Bons dseation: of the 
- circumstances surrounding the entering into the stipulation: Those. 
circumstances. indicate that. the. parties had not the ‘slightest. actual. 
intention of waiving any claims of the United States against the Pan 
- American Company that had anything to do with the controversy 
_ concerning Section 36 in the Elk Hills. The claims with ‘respect to: 
which the parties negotiated arose by reason of certain fraudulent 
conveyances of public land made with the criminal connivance of 
Secretary. Fall. Section 36 here in question was not part of this. 
land. After extensive litigation the United States obtained, among” 


other things, a judgment for $9,277,666.17 against the Pan Aimorican oe 


eu Company by reason. of: its part in. these faadae It was in order to — 


collect. on. this judgment that the United States intervened in the. 


ee receivership ’ pr oceedings. then. pending against. the. Pan. American | 


- Company; and it was primarily for the purpose of compromising the: - 


 elaims, represented, ee the, ieee that: the: $5; 500. 000--was: mde a 


~~ and paid. : 
To extend: vague: ini oanse In. -a. stipulation to a oe the | 


e ' parties did not intend to cover would be improper in any event. — 
But even if it}-were not: permissible. to ascertain the intended: mean- — 


Ing of. broad. eer sanguage:n ini a: Stipulation Oy a reference. to 
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| parol, evidence : i still would = impossible: alia to extend. the : : 7 
- stipulation here in question to. any claims of: the United: States aris- 


ing. out: of. the controversy - regarding ‘Section 36 in: the: Elk.Hills. — 
‘The compromise embodied in the stipulation, ‘as: the Pan American 
Company itself asserts, was specifically authorized: by: joint resolu- 


_ tion of Congress. (48 Stat. 30). Although drawn up before, it was © 


~ not: until after this authorization and in virtue of it, that the stipula- 
- tion was: approved bythe court ‘having jurisdiction-over the receiver: _ 


- ship. - The. joint resolution contains a‘careful and detailed statement. oe 


_-of.the nature and limits of the authority which it confers. Its Jan- 
- guage, however, confers no authority to include in the compromise 
settlement ‘any claims the United States may have: ‘with! respect to 
‘the controversy: concerning’ Section 36 in the Elk Hills. -On the con: 
trary, such. authority was plainly withheld; and if the stipulation 
_ purported to cover: such claims; whether by: ‘inadvertence or. cane 
it: would: to that extent be unauthorized: and. invalid... ee 
‘I conclude,’ therefore, :that under: no reasonable nepot hess 1s: the | 
‘Pan: Avnerican Company entitled to:a rehearing on the ground spe- 
cially invoked by it:on the basis of the cop promise supine in 1 the | 
ecabelay PEoceediige. Sag ae ! ae 
Counsel for the'Pan American Company contend ‘that I erred in 
adopting the test as to known mineral land applied by the Supreme 
Court in United States v. Southern Pacifie Co., 251-U: S. 1: That 
_ ase, counsel point: out, related to a railroad pant, whereas this one _ 
concerns a school grant. ‘The California school grant act did-not in 
terms except mineral lands: The:exception was carved out by judi- | 
¢ial decision; and the basis relied on by ‘the Supreme Court, as is 
clear from its opinions in Mening Co. v. Consolidated Mining Co., 
102 U. 8. 167; and: Deffeback v..Hawke, 115 U. S. ‘392, was, in the | 
language of counsel for the Pan American Company, “the supposed 
intent of Congress to dispose of them in only one: way, to: wit, under 
the mining laws.” (Pan American reply brief, p. 36.)° ‘The mining © 
~ Jaws provided for. disposition of mineral lands only on actual discov- 
ery of mineral on the land in question. Ergo, Congress intended to 


exclude: from the California school grant only land on’ which mineral : 


_ actually was discovered prior to the effective date of the transfer of 


the land. Unless this is ‘SO, counsel claim, “there might result aclass 


of lands which would not pass by school grants because mineral, but ; 


which’ could ‘not:-be: acquired. under ‘the mining laws because non- a _ 
° ge (Pan American reply brief, pe 36). bee a eS 


If this argument otherwise had merit, I ‘till would ben une ‘let to 
see: why. it: should not. be equally: applicable to “mineral lands ex- 
cepted from railroad grants. The. ped uirereyte for aoquiring such ae 
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lands. “under the. mining. laws: are. nesenely? the: same: as: ios for 


acquiring lands excepted: from school .grants. ‘Likewise, the under- 


lying reason. for excepting mineral. lands. from railroad: evants: is no- 

different. from. the: reason -for:excepting such lands:from:-schooL = 
“grants... Indeed, the. Supreme. Court relied on the factithat’the:Con: 

' gress had. made: such; exceptions fronx railroad: grants as one.of the: 

indications justifying the implication: of a similar: intention: with — 


. respect: to school grants. (See, ¢. 7.; Mining Co, ui Consolidated: Min- 


tng Co., supra, 102 U- 8.167, at, 174.) .. Consequently, ifthe. aromaly 
a deprecated. by: counsel. for the Pan American. Company: existed with 
_ respect to. school - grant: lands: and: justified. a-fule that actual dis: — 
| covery: of mineral on ‘the land was: hecessary. to prevent. ‘title’ ‘from 
passing to the’ State under the’ grant, ‘it also would exist and require ; 
the same rule with respect. ‘to railroad. grant lands. Thus, counsel 
for the: Pan’ American Company really. are’ attacking the vali idity of. 


the-decision inthe Southern Pacifie case ‘under the guise of seeking 


to distinguish ite In: substance, they merely are reiterating here’an 
‘ argument which has been: squarely rejected by the Supreme Court o 
and which I would not be. free ae adopt ¢ evely vif I deemed i it intrin- 


sicelly meritorious. 
But the. argument. is aie a. fallacious one. Te is not ‘true that 


| this. application | ‘of the. Southern Pacific. test’ in. school’ land cases 
--would ‘produce ‘an anomalous situation: under which lands excepted a 
trom a school grant because they are mineral nevertheless would not ~ : Z no 





be- subject: to dis osition under the mineral laws. ws_because-they-were— 
not mineral. . 





| land in fact: contains no ‘mineral. or that the mineral which it éon- 


| tains will never be‘ discovered. Nor is there any requirement, that - 


hen land is excluded from a school. grant as mineral — 
- even: though’ no ‘mineral has been found thereon prior to the effec- 
tive date oe the: ‘grant, jt does not follow either that the excluded 


excluded school grant lands can be acquired under the mining laws — ~ 


only if mineral has been. discovered ‘thereon prior to the effective 


‘date of the school grant.{ Such lands, even though excluded from a _ 
school ‘grant’ without. Sieot of discovery, would still be subject. to. 
immediate. disposition | ‘under the mining laws upon proof of discov- ae 


ea just like any other land: containing the same mineral. 
‘Furthermore, it is also not true that the exception with respect 
6. mineral Jands’ was ‘carved out from the’ ‘California school | grant 


act. by the Supreme Cour t, because Congress had indicated an. inten- - 


tion to” ‘dispose ‘of ‘all mineral lands under mining laws requiring 


‘proo ft of discovery. The California school grant act, construed in | 





Mining Co. v. Consolidated. Mining Co., supra, Was piscted many 


‘ years: ‘be: fore the mining laws and: long’ before Congress made any 
Posen oS one aesios of mineral. ee on. spree: of : discovery: 


wees 


és. 
coe 
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The basis for the exception had nothing’ to do with discovery, Tt. 


was-spélléd out froma. Jong: and varied list’ of Congressional enact- 


ments (including railroad grants) dealing with the disposition of 
the public domain which reflected a‘ consistent Congressional prac- 
tice not to give away the:mineral lands but rather to reserve them 
. for future disposition in accordance with such policies as Congress. 
- should from: time to time deem expedient. In neeor “of the 
_ Supreme Court. (102 ULS. 167, » at. 174) : : pe “ae a 
The purpose of these provisions was undoubtedly to. reserve these lands, so . 
much more valuable than crdinary public lands, and the nature of which 


suggested. a. policy different: from other. lands in -their ‘disposal, . for such _ 


measures. in this respect as the more. matured wisdom of. that body, which 


. by the Constitution is authorized to dispose. ‘of the SEEEIOEY: or other property. 
Of the United. States, should afterwards: devise. _ 


| There is no. justification for assuming that Congress eceanisae 
mineral lands from the California schoo] grant merely, in order..to. 
_ dispose of them exclusively in accordance with the particular min- 
ing laws that would be the first. thereafter to be enacted and only 
on proof of discovery. There is no reason, for example, why Con- 
gress could not have reserved the mineral lands for the use of the 
United States; and such a reservation has in fact been made with 
respect to the very land involved herein (Naval Petroleum Reserve — 
No. 1; Executive order of September 2, 1912; Act of June 25, 1910, 
36 Stat. 847). Similarly, there is no reason why the land could not 
have been reserved for dis sposition under laws that require no proof — 
of discovery; and this, too, has in fact come. to pass with respect 
- to’all unreserved’ riivieral Tands which, like the land’ here in ques-. 
' tion, are chiefly valuable for oil or gas (Act of August 21, 1935, 
49 Stat. 674). This being so, there can be no merit to the cantons 
tion of counsel for the Pan American. Company that the necessity 
for disposing of mineral] land, excepted from a school grant, exclu- - 
sively under mining laws requiring proof of discovery, precludes: — 
the application in school grant cases of the test as to known mineral _ 
land approved by the Supreme Court in railroad grant cases. The 
fact that railroad grants except mineral lands expressly, whereas: 
school grants except them only by inference, strengthens rather than: 
weakens my conviction that the same test is. properly applicable in — 
both classes of cases, for the existence of the mia gy sana in 


| Court to infer the existence of the s same © exception i in n the other. a 
‘Cowes foe: 6. claimant Standazd Oil Conipany ct California, 


submit: that the test of known mineral land applied by the: Supreme 
3 Court 3 in Bee Coal Co, v. United fiance 233 U. S. 236, and in. 
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‘Spathene Pacifte Cox ve United States, 251 Uv. s. ay is: vce “the: one 7 


employed i in the Department i in 19038; ‘that under ihe departmental 
test. actual. discovery and development: of mineral deposits on. the. 


-Jand in question would have been required ; and that it is my duty 7 
to dispose of the present controversy concerning the known mineral a 
character of land in ae in accordance with the rule soe prevailing a 


in the ‘Department. . : . 
-I cannot agree that ie am Goad to: REGGE the issue of fact raised. 


in this proceeding in accordance with an erroneous and now _ 
_ thoroughly discredited and abandoned test of known mineral land — 


merely because that test’ happened to be improper ly current in the © 


Department in 1903. I would not: be inclined to.do..so in-any: ‘CASE, 
and in this particular case my right to. penne virtually = been 


upheld by the Supreme Court. 


In substance, the argument of counsel for the Standard Oil one 
pany is the very one that, during prior stages of this controversy, 


was pressed. successfully on Secretary Fall and unsuccessfully on the — | 


<n Supreme Court. Westv. Standard Oil Co., 278 U. S. 200. If I ap- | 


proved it now, I, too, would have to dismiss the proceeding without: 
inquiry into the. mineral character of the land within the meaning — 
of the Diamond Coal and Southern Pacific cases. Indeed, like Secre- 


_ tary Fall, I would have to dismiss the proceedings | without: any. 7 _ 
factual inquiry at all, for the absence of any mineral discovery Or. 6°22 
~ development. in Section. 36. in the. Elk Hills is just as clear. and 


admitted on the case before me as it was before hin. | a 
In any- circumstances it would be a-sufficient answer to the’ Stand: 


: ard. Oil. Company’ Ss contention . that the. argument. has. been. cousid- — 
“ered by the Supreme Court. and found wanting. In the West. case 


the: ania Court declared that. (278 Uz 8. 200, 218, 991): 


ae 


. 
a 


-: 1‘. 
the issue. of fact: as to the known. mineral. char acter of the land within the 
meaning of the decisions in Diamond Coal Co. v. Un ited States, 283. U. §..236, . 


and Souther n Pacific. Co. v. United States, 251. U. 8. 1; and. this. because, he , 
deemed the fact in issue: of no legal significance. a, ee 


‘When Secretary Fall undertook to determine, not as a fact whether the land 


was known to be mineral in 1903, but as a proposition. of law that, because ‘of 
other conceded facts, the Company’ s title had ‘become unassailable, he acted 


without authority ; and: the. order: of dismissal .based. thereon - did: not: Temove o 


the land fr om the jurisdiction. of the Department. 


Even if the Department rule in 19038 was as claimed i, oe ae 
te for the Standard Oil Company, and even if I thought the rule itself 
a good one, I could not properly apply it here in the teeth of the 
- foregoing language. plainly pointing out, with respect to the very 
~matter row before me, that it 1s my. ‘duty to “make a determination 
on. the 1 issue or fact. as to the. known mineral character of the: land 


Secretary Fall’ aid: not hear evidence or make a determination on . i; 
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within the. meaning of the decisions” in » the Diamond: Coal and South: e 
ern Pacific cases. ee ae ee ws ae 
_ In view of eet S. parisisiices in their disenctiteas ar Sao how 
| aver, the departmental decisions have been carefully and exhaustively 
‘ reexamined. The result. merely has been to verify my original, views. 


The alleged rule is of itself unjustifiably narrow; it is-doubtful _ “ 


_ whether it ever prevailed in the Department ; it. hae not even the © 
semblance: of support. in the departmental decisions after 1892;;and 
the decisions between 1892 and 1903 sufficiently show that no. nie a 


= % what the rule. might have been up to 1892, the rule. current. in:the © : x 


Department in 1903 did not render proof of actual discovery and de- 
velopment, of a mineral deposit on the. land indispensable to ‘the 


a | establishment of its known mineral character. Holter et al. v. N orth- 


ern Pacific R. R. Co., 30 Ui. D. 442; Kern Oil Company Vv. oo 
30 L. D. 583, 587. See also Instructions, 4 Le D..194, 198, 200. | 
Finally, counsel for the various: claimants advance supplementary 
contentions to show that Iam not at liberty to disturb the register’s 
findings, after their aflirmance by the Commissioner of the peace 
Land Office, if they are supported by “substantial evidence.” “They 
stress the advanbages | in judging the: weight. and effect of the evidencé 
which the register had by reason of his opportunity to observe the 
witnesses’ and by reason of his. personal ‘inspection of the’ physical. 7 
conditions in and around Elk Hills to which the evidence related. 
Calling attention to numerous-cases in which the existence of similar 
_ advantages led this Department to refuse to disturb findings ‘of a 
register, reached on conflicting evidence, after their: affirmance by 
the Commissioner of the General Land Office, the claimants charge 
me with having exceeded the legitimate. scope of my powers of ap- 
pellate review.. My sole duty, they -contend, was to determine 
whether the scord contained sufficient: evidence to support the reg-. 
ister’s findings. Questions: regarding the weight and interpretation - 
of the evidence: as well as those concerning the credibility of ‘the 


s< witnesses, should have been treated as foreclosed A-by the. concur ring 


opinions how | 
"Phe departmental dessin as not { go as fat as s they'a are: 5 Botiehe: to 3 
be pressed by the claimants. In none. of the cases that have been 


-. cited did it appear that the Secretary desired: to' reverse the register — 


but refrained from doing so because he lacked the requisite power. 
In many the Secretary or Assistant Secretary rendering the decision 
actually inquired into the: merits and expressed his complete agree- 
ment with the register’s findings. In all the others the affirmance was 


. based, not: on. any lack of power to inquire into the. case de- novo, 


but ¢ on a disinclination to do so in view of the conflicting’ ¢ character 3 
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of: the etdance: and: of: the: superior advantages ee by. ine fee 
of the facts in evaluating it. ‘Those advantages and the affirmance of” 

the register’ S findings by the Commissioner of the General Land 
Office undoubtedly are circumstances. to be. taken into consideration 


7 by. the, ‘Secretary. Where. the evidence is conflicting. and. fairly 


evenly balanced they may properly be regarded as a sufficient: basis 
for: refusing to disturb the register’s decision. But’ they ‘are tiot 
circumstances which necessarily preclude. action in cases where the 
| Secretary, after giving them consideration, nevertheless i is convinced © 
that the. register’ S findings. should be. ed, or reversed, because. ee 


misjudged the credibility, or the weight, or the effect.of the evi- — 


_ dence. (See Holter-v; Northern Pacific R. R. Co., 30 L. D. 442, 447. ye 


Any rule’ denying power to the: Secretary: of the Interior; ma 


public land ‘contest, to make as full an inquiry into the facts as he. 
deems to be in the public interest would be inconsistent with the very \ 
basis on which is predicated the Secretary’ s power to pass on such: 
cases at all. His power flows from the responsibility imposed upon 
him by. the Congress to. safeguard the interests of the United States 


inthe public domain and to supervise the conduct of the Commis- | 


sioner.and ° all the other officials in the General Land Office. As | 
Secretary Lamar stated in answer to. a contention, advanced in 


- Prieblo of San. Francisco, 5 L. D. 433, “that, the Secretary of the : 


Interior has not the power to reverse the action of the Commissioner 
upon the survey ‘of a private land claim pending before him” (eP- 
494, 497) : | Py | : : 


supervision. of the Secretary ‘invest him with authority to review, | reverse, 
~ amend, annul, or ‘affirm all proceedings in the ‘Department having for thei 


“The statutes. in  plictihe’. the. ene “business: of Hie Department 1 under the) eS 


I 
| ultimate object to secure tle alienation of any portion of ‘the public lands, of ~2 


| the adjustment: of. private. claims. to lands with a just regard to the. rights re) 





the public and: of private parties. - Such. supervision, may be exercised. by direct} — 
orders. or, by. review on. appeals... The mode. in which. the supervision shall. bel. 
| exercised. in the. absence of statutory. direction may be prescribed by such rules ; 
and regulations as the ‘Secretary may adopt.. When proceedings affecting titles 7 
| to lands are before. the Department the power of supervision: may ‘be exercised 


by: the Secretary whether : or not these pr oceedings are called to his attention by \ 


i formal notice or by appeal. It is sufficient that they are brought to: his: notice, 


" Phe rules. pr ‘escribed are designed to facilitate. the. Depariment :in. the despatch. 


= of business, not to defeat the supervision of the Secretary. . [Italics added. d! 


Not. Jong after rendering this decision, Secretary. Lamar was. ane 
vated to the Supreme Court of the United States and-had an oppor- 
tunity authoritatively: to. affirm his views.in-an opinion: written. for. 
the Court in: a related case. . Knight v. U. S. Land Association, 142 | 


Lie cena aman rm aster et 


A 
} ‘. 


ev 


a U.. S. 161.. In addition ‘to. quoting the foregoing exeerps. 4 oe his | ! : | 


> & prior decision, Mr. Justice Lamar said: (pp. 177-178, 181) » 


‘The phirase: onder the. direction of the Secretary of the. Interior”; as used ‘in 


es seetions of the statutes, is not meaningless but was intended as al @xpres-— 


oe 
ae 
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7 sion in general. ‘terms ott the power of the Secretary ae supervise: and control the | 
extensive. operations, of the Land Department: ‘of which he.is the head. At. means 


that, in the important matters relating. to the sale and disposition. of the. public 


domain, the surveying of private land claims and the issuing. of patents thereon, 


and the administration of the trusts devolving: upon the government, by reason ; | 


of the laws of Congress or under treaty stipulations, respecting the public 


domain, the Secretary of. the Interior is the’ ‘supervising | agent of. the govern- | 


ment to do justice to all claimants: and preser ve the ene of the “eople of the = 


United States. 


po oe Se or, oa a ee 


ae It makes no difference whether the appeal is in regular form according to the : 
| established rules of the Department, or whether the Secretary on his own. 


Motion, knowing that injustice is about to be done: by some action of the. Com: 


: “missioner, ‘takes up’ the “case “and” ‘disposes, of it in’ ‘accordance with law and _ 
justice. The Secretary is the guardian of the. people:of the United States over 


the public lands. The obligations of his oath of office oblige him to see that 
the law. is carried out, and that noue of the public domain is wasted or is 


“disposed of to a party not entitled to it. 


‘These obligations furnish not only the basis but. ‘alas the measure 
of the Secretary’s S authority. Since his right to review decisions 
rendered in the General Land Office exists in order to enable him — 
to fulfill his duty to see that no part of the public domain is dis- | 
posed of to a party not entitled to it, the right, in the absence of 
compelling reasons to the contrary cr of express statutory limita- 
tion, should be broad enough to enable the complete and proper 
performance of the duty fro’ which it is derived. It obviously is 


just as possible for the public domain to be: “disposed of to a party 
not entitled to it” through errors of fact.as through errors. of law. 


‘No statute limits the duty of the Secretary to prevent. improper. dis- 
positions of public land only to cases where the impropriety is due | 
to errors of law. No statute prohibits him from reviewing Land 
Office decisions 3 in order to correct errors of fact where, in his judg- 
ment, such errors have been committed and, if not corrected, will 
operate to vest title to a part of the public domaniia one not-en- 
titled to it. Nor can any such limitation be said to have been im- - 
posed, apart from statute, by departmental rule, regulation, or 
decision. As has already been stated, the departmental decisions. 
hold at most that the Secretary may, not that he must, affirm-con- 
curring decisions of a register and the Commissioner of the General 


_.Land Office in cases where the evidence is conflicting and the See- : 7 


retary is not disposed to review the facts de novo. 3 

But even if the departmental decisions stood for the rule son 
tended for by the claimants, it would be my duty to disregard them 
in deciding the present controversy. ‘Under such a rule the Secretary | 
would be limited to the review and correction of such errors of law. 


as the register and Commissioner committed incident to their de-— 
| termination. of the issue of fact as to the. known mineral character 
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of the land. Yet. iis Supreme Court of the: United Sines ies aly 


with respect to this ‘very: controversy, that. while the: Secretary’ coe re 


i yet, if he pefines: to: inquire. junto. ihe facts on. the grotnd ‘tisit: ‘thei _ — 
consideration: is foreclosed .as a matter of. law, his. refusalscannot 


and does not. preclude him: or his successor in office from yecpeninge . 
the case at a later date in order to: investigate and decide: the issue 


of fact on its merits. West-v. Standard Oil Co. 278 U. S. 200... The x : 
_. ¥eason for the Court’s ruling and its. applicability: to the point here 
under consideration are amply indicated in the. following quotation: : 


from the opiniou. of the Court (pp: 220-221) > 


Authority to. determine as a fact. ‘the known mineral chatiacter: ot ihe land 


=, falls naturally to the Secretary as “the supervising agent of ‘the government = 


—to:do justice to all claimants aud preserve the: rights. of ‘the’ ‘people. of the . 
- United States” to public lands. Knight v. U.S. Land Ass'n, 142 U. S. 161, 178: _ 
But that authority does. not earry the power to relinquish the jurisdiction, 
of the Department over the land without determining, as a fact, that it was 
non-mineral. at the time of the approval of the survey. Compare Work ve 
Louisiana, 269 U. S. 250, 261.. The broad power of control and. supervision 
conferred upon the Secretary “does not. clothe him: with any discretion. to 
enlarge or curtail the rights. of. the grantee, nor to ‘substitute his judgment: for | 
the will of Congress. as: manifested in the granting act. 9 -Payne v. Centrat. 
Pacific Railway Co., 255 U. 8. 228, 236. See also Burfenning v. Chicago, St. 
Paul &c, Ry., 168 U. S. 821; Daniels v. Wagner, 237 U. 8. 547,558. To read 
into. the legislation, under such circumstances, authority to pass upon. the 
- State’s claim of right tothe land, regardless of its known mineral character, . 
would create, by implication, a. power in direct contravention of the expressed 
intention of Congress that. mineral lands were not granted to the State.. Thus, 
the Secretary would be constituted an agent rather for relinquishing than for. 
preserving the rights of. the United States in the public lands. See ey 
Kellogg, 170.U. 8. 812, 337-838. | 
+ When Secretary Fall undertook to determine, not as 4 fact whether the. 
land was known to be mineral in 1903, but as a proposition -of-law. that, because: 
of other conceded facts, the Company's. title had become. unassailable, he acted. 
‘without authority ; ; and the order of dismissal based. thereon did not remove 


aad the land from the jurisdiction of the Department. 


I, too, would be acting without authority, if I. nee oe to. de 
termine, not as a fact whether the land was known to be mineral in 
1903, but as &. proposition. of law. that, because of”, the. concurring, 


7 decisions. of the register and the Gon aissionsr: of the. General Land 


Office, the claimants’ title. has become unassailable. -No. statute, has 


’ “ever authorized the slightest | curtailment, through departmental. rule, oa : 


regulation, or decision, of the Secretary’ Ss. powers of supervision over, 
his subordinates in the General - Land: Office. - No statute, has.ever — 


authorized. any delegation to them of the Secretary's authority =~ 


finally’ to determine the i issue of fact as to the known mineral charac- 
_ ter of the land. The ee rules, and regulations pursuant, to | 
- 20683—35—voL. 55 —— 85 | . | ; 
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whieh nie issue of faci: was ee | to the devese ad cn Gane . 

-. sioner were “designed to facilitate the Department in. the despatch 
Of: -business, not to defeat the: supervision of the Secretary.” (See — 

| Knight > ve a Se Land Association, 142. U.S. at p.178.). . The refer: 


ence and the action of the register and the Commissioner thereunder 
were purely advisory in. character. They could not and did not 
_ operate to deprive the Secretary. of the Interior. of the authority 


Oil Co., supra) “to determine as. a fact.the known mineral character” 
of the lands. here in question. | ikaes | int 

The rule as to the affirmance of concurring dibcisione of register 
and Commissioner is: based on general considerations of convenience 
rather than on applicable statutory requirement. Such advantages 
in judging the credibility, weight, and effect of evidence as a regis- 
| ter, who actually hears the witnesses, may have over the Commis- 
sioner and the Secretary, who merely review the record of the testi- 
mony, are not so great as to ‘provide an absolute. guarantee against 
error. Nor is, the possibility of error entirely. eliminated. when the 
‘Commissioner, after reviewing the case, agrees with the: register’s 
findings. There being a possibility of error, there is room for the 
exercise of the Secretary’ S. supervisory authority, and no mere rule 
of administrative convenience can render it improper for him. to 
do so. 


the affirmance of his decision by the Commissioner of the General 
Land Office are, as I have already indicated, mere makeweight con- 
siderations whose importance necessarily | varies in different cases, 
It was and is my duty to evaluate them and to give them due weight. 
in this case along with all the other circumstances which properly 
should govern my decision. To the best’ of my ability I have done 


 §6, and’ having done so, I am clearly of the opinion that the register 


| “and the Commissioner erred and t that, my reversal of their. decisions 
should stand, ) 


On reviewing ail the a in the record, ‘and after considering | 

‘ail the arguments advanced by the claimants, I reaffirm my original 
decision, and now again find as a fact that Rection 36, T.308, RB. 23 

#E,M. D. B. & M. was known mineral land before, on, and after Jan- © 


. Gacy 26, 1908, the date of the approval by the Commissioner of the 


- General Land Office of t the survey ofleially 2 establishing the bounda- oe 


ries of that section. — 
on motion for a | rehearing is denied. 


The adpantane nee by the Toaee: as trier of the facts Saar 


| a which the Supreme Court has held him to have (West v. Standard 


f 


Mein dns 
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"NORTH DOME KETTLEMAN HILLS 


Boinion. May a”, 1986 


Om AND. Gas Lwasus—ComPactNrss OF Anna—LEssine Aor—Aurnomry. TO 7 


_ATTER OR ‘WAIVE. 


Certain provisions in section 27 of the Leasing Act (41 Stat. 487. ie; as. ee 


- by the Act of July 8,. 1980. (46 Stat. 1006), and substantially reenacted in _ 
-the Act of March 4, 1931 (46 Stat. 1523), authorized the Secretary of the 
Interior to alter, change, or. revoke drilling, producing, and royalty require- ges 


“-- ments of leases of oil and gas lands in order to bring about agreements. for 


their unit or cooperative development. Held, That these provisions empow- 


~ ered the Secretary: to alter or waive requirements of compactness, contained 


in section 14 of the Leasing Act, in order to effectuate such agreements; and 


action looking to the disturbance of Jeases previously allowed. is not only of 


. doubtful wisdom but lacks sufficient legal basis. _ 
On. AND Gas: Leases—Unit PLAN OF Duverorment—A @reemEnT—EWrEor. 


- Held, That the action of the Secretary, on January 31, 1981, in certifying, upon . 
the. authority of the Act of July 3, 1980, “that each and every lease that has ee 
been or may be issued that is subject to this agreement for a unit plan of = 


development and operation for the North Dome of Kettleman Hills shall ~ 


continue beyond the twenty years specified in the lease and until the termi- 


nation of. the plan”, affected ali leases. subject to the agreement, including 
those of tracts not in compact form, and of necessity had the effect of vali- 
dating such leases. of tracts not compact included in the unitization agree- : ‘ | 
ment; and by this action a solemn assurance was given, within the scope of eS 
the Secretary’s authority to give the same, that all such leases were to be. 


‘deemed valid and effective. 


. Marco, Solicitor: . 


Certain: memoranda submitted to me raise. the question whether oe 
~ certain oil. and gas leases bearing serials 019492, 019419, 019445, 
019699, and 019327, issued for land on the North Dons Kettleman | 7 


. Hills oil and gas field, were not issued in violation of the requirement 


that they shall be ene in compact form prescribed. i in section’ 14 of 

the Leasing Act. of February 95, 1920 (41 Stat. 487), and are there- 

~ fore void for the reason they were issued: without authority of law. 2 

The further question is presented that if such leases, or any of 

= them; were issued in disregard of the requirement mentioned, whether. a 
it is proper and advisable to recommend appropriate action ‘to cancel _ 
“the leases and compel the holders thereof to take in substitution new 
— leases conforming to the requirement and to account for the losses in 
~oil.and gas royalties that may have been sustained by the United. et, 


States resulting from the disregard of the requirement. 


On. June 30, 1922, oil and gas prospecting permit (cues -_ 
7 019492)" under. enor 13 of the Leasing Act was issued to Ervin Se 
Armstrong for Ni, N48, SYSEY, SEYSWY, Sec. 4, all of — 


See. 10, -T. 92 S., R. 17. E., all of Secs. 6 and 8, T. 22 S., R. 18.E., 


7 M. D. cm oe 25477. 40 acres. February 19, 1929, the 1 Depart | 


~~ 
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- ment approved an assignment: of the tracts in Sec. 4.and all of Sec. 6 
to George F. Getty, Tne, and another assignment of all of See. 10 to 
7 the Standard Oil Company of California. : 
_. In January and February 1930, leases under ascot: 14 ‘of he 
Leasing Act were author ized ae executed for the lands 3 in sams 


| O19d92. as followsy 


To Ervin 8. ee & swt, ‘See. 8 a 5 percent royalty Meg 


_ and (b) remainder of Sec. 8 at sliding scale royalty ; nes 
To Shell Oil Conipany and Union Oil Company (Getty), (e) a 


lots 1 and 2, SI14NE Sec. 4, EY4SW1,, lots 6 and 7, Sec. 6 at 


5 percent royalty, and (d) remainder of pee area, in Secs. 4 
_and 6 at sliding scale royalty; _ 
To Standard Oil Company of California, (e) NEY, Sec. 10 at 5 
percent royalty, and ane remainder of Sec. 10 at , sliding seale 7 
royalty. | = ae =» 
It will be noticed that ppacteally a quarter section was gr acd 
as primary acreage in each of the four sections; that all the primary 
acreage could have been included in either Sec. 6, 8, or 10, or in Sec. 4, 
with the addition of one 40-acre tract. 
- On June 10, 1924, oil and gas prospecting paint (now Sacramento | 
019699) was issued under section 13 of the Leasing Act to Roy N. 
Ferguson for all of Sec. .24, TI. 22'8., R. 17 E., all of Sec. 30, N14 Sec. 
39, T, 29 S., R. 18 B., N14 Sec. 4, T. 23 S., RB. 18 E., containing 1929.37 
acres. Certain contracts were made with respect to royalties, and on 
June 29, 1980, the Department approved an assignment of all the 
permit except EYNBY, Sec. 4 to the Bolsa Chica Oil Corporation, 
subject to. prior agreements as to royalties. On-November 8, 1930, 
leases under section: 14. of the Leasing Act were authorized and 
executed for all the lands i in permit 019699 as follows: 
To the Bolsa Chica Oil Corporation, (a). dated March OY, 1930, 

- . 240 acres each in Secs. 24 and.30, comprised in two separate 

tracts, at a royalty rate of 5 percent, and (b) the remaining per- 

mit areas in Secs, 24 and 30, the N% Sec. 82, » WANEYA, NWi a 
Sec. 4 at a sliding scale. ovals ? | 

| (¢) To aes N. Fer guson, BNE | See. 4 at a. sliding seale | 

oar royalty. - ? | a 
a Tt will be noticed that. ‘thé 480-nere br imary area could have been 


| | taken i in either. Sec. 24. or 30. 


On April 16, 1921, oil and gas prospécting merit’ ‘aio eon 
mento. 019419) was ‘csued under section 13 of the. Leasing Act to 
.% Washington. H. Ochsner for all of Secs. 20, 22, 26, and all but 
3 SESE See: 28, T. 22 S., RR 18. oo containing § 2538, 24 acres. 


Hares 
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Asonitients of this nem were appr usd: by fe Depar tment’ on Nes 8% 


Oy ember 1, 1922, to the Coast Land Company and from the Coast Land = 


| Company to the General Petroleum’ Corporation, and on April 11, 7 
1926, to the General Petroleum Corporation of California. The per-. 


mit was successively extended. to April. 16, 1929, and final extension : in 
was granted to April 16, 1930, subject to the North Dome Kettleman . — . 


| ' agreement approved November 22, 1929. In this agreement, it was Ss a 
creeds that: 


4 The Secretary. of the. TateHon offers to ‘the holders. of the ‘permits on which . 
| active development is. already in progress, the issue of. all leases. upon the | 


Elliott (Sac. 019327), Ochsner (Sac. 019419), and Armstrong (Sac. 019492) > 


permits on the basis of discovery already made; and the issue. of all leases 


on the Beal, Crum, Ferguson,.and Watson (Sac. 019445) permits when validated sg 


hy discoveries as above provided; * * *.- 


On January 9, 1931, leases under section 14 of the eae rn a 


were authorized and executed for the lands in per mit. veers as 

soe Bo Mig Tet = 

= 8 S06: the General Petroleum Cor poration of. California, (a) ee 
July 23, 1980, 280 acres in Sec. 20, 160 acres in Sec. 22, 120 acres 

in Sec. 28, 80 acres in Sec. 26, at a royalty of 5 peices and. (by: 


to the same company for fie! remaining: permit ‘s acreage: at a ,* 


; sliding scale royalty. 


The diagram shows the | pr imary acreage is in pitied aces non- 


contiguous. All of the primary -acreage could have been selected: I 2. 


_ one body in square form from either Sec. 20, 22, or 26, or a primary 
— leasé could have included all the Suen area In Sec. 28 and 40° acres 
in Sec. 20 or 22, - 

On August 12, 1921, oil and gas peace permit (now Sacra- | 


mento. 019445) was issued under section 13 of the Leasing Act to | 
Douglas S. Watson for SESE, Sec, 28, all of Sec. 34, T..22 S.,_ 


R. 18 E., all of Sec. 2, T.23S., R. 18 E., M. D. M., containing 1336.32 | 
acres. On May 3, 1928, ‘Watson enter ed into an agreement with the. 


- Associated: Oil Company that in event of discovery he would execute 


assignment of the permit to the Associated Oil Company and upon 
issuance of leases the 5 percent area shall be equally divided into two 


compact parcels and the company would assign or sublet one of said ~ 
_ parcels to Watson; that the lease carrying the graduated government. _ 


- royalty would be divided between the parties; that. the compariy | 


would assign. or ‘sublet one half of the acreage of such Jease in alter- aie 


nate. 80-acre tracts, subject to no reservation of royalties to the | 


~ company. On March. 2, 1929, the Depar tment approved an. assign- oO 
- ment of the permit to. the Bionger Kettleman Company, eulject. to the o,' se 


-_ Watson-Associated | ao sreement. above mentioned. 
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On et ie re 30, 1981, the Department. wathored sade exe- 


- cuted leases under. section. 14 of the Leasing Act for t the Ba area 
in. 019445, dated March 18, 1931, as follows: 


_ To the Associated Oil Company, (a) NEY, Sec. 34 at 5 a 
royalty and (b) 160 acres in Sec. 34, 360 acres in Sec. 2, ata 


sliding scale royalty ;. | 

To the Pioneer Ra iemaConpenye (c) NEYNWY, NEY,SEY, 7 

Sec. 34, lots 1 and 2 (N14NE14), Sec. 2, and 5 percent royalty, 

and (d) the remainder of the ‘permit. ¢ area at a shding’ ae 
royalty. | | | = e re 4 : 

It will be noticed that the primary ieee could have been selected i in 


- permit 019445 in one body in ‘ds form instead of scattered and | 


widely separated tracts. 
On October 30, 1920, oil and gas Deseoeenne sarinibs (now Sacra- - 
mento 019327) was. issued under section 13 of the Leasing Act. to 
‘Amos: W. Elliott for all of Secs. 2 and 12, T. 22 S., R. 17 E., and © 
all of Sec. 18, T. 22 §., BR. .18 E., coun aine 1 983. 88 acres. On 
October. 13, 1924, assignment of the permit was approved to the | 
Marland Oil Company. By subsequent assignments the. interests 
in the permit, subject to certain royalties, became vested 1n the various . 
lessees as shown below. _ 
~ On November 22, 1929, leases as of J anUary. ie 1920, were outhor- | 
ized and executed as falloaee . 


To the Marland Oil Company, (a) NY,SW, SYNW 14 Sec. 2, 
NW, Sec. 12, at a 5 percent royalty, and (b) NEY, NYNW1A, | 
S148W1, Sec. 2, S14 2 Sec. 12, NW14, S14 Sec. 18 at a sliding scale 
royalty ; | 

To Milham. Exploration Company, (c) SEY, Sec. 2, ‘f 5 percent 
royalty and (d) NANEY Sec. 12, SAN HA sec. 18, at. a oe 

' scale royalty; , 

To the Kettleman Oil Corporation, io memaminton of the partis 


ae area at a sliding scale royalty. 


March 1, 19380, the Department approved. assignment of leases (a) 
and: (b). from the Marland Oil Company to the Continental Oil 
Company, subject to certain prior agreements as to’ contracts for the 

_. disposal of oil and to. certain overriding royalties, and subject also. 

__ to the North Dome’ Kettleman ‘Hills agreement of J uly 25, 1929. — 

— It will be noticed that the 480 acres that the permittee was entitled 

to as a primary lease could have been taken 1 none body 1 m either of : 


“e the sections involved. 


” The leases’ issued under the ‘above-named serials were Hie on 7 
| the North Dome of the Kettleman Hills field in which the rule as to 
| compactness of the oa imary lease are: was: not followed. The — 


mee 
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7 records’ in the. Departaient, particularly as” fs  Tasigs ret niider | - 
the Armstrong permit, show that the Department i in granting such 


leases was fully aware that. it departed from its interpretation. of — 


section 14 of the Leasing Act, requiring that “the area to be selected _ 


by the permittee shall be in compact fori *: * * and, if) sur- 


veyed, to be described by legal subdivisions of the public land” sur- | a a 
veys”, but that it was thought that the special, circumstances: in ‘these pS eee 


‘Instances justified a relaxation of the rule. 


By decision of J anuary. 9, 1929. (52. L. D. 527 : the: Peta. em : ; 
| refused to. approve ‘assignments that embodied stipulations. to.the — 
effect that the primary acreage in the Armstrong permit could be 


selected out of two or more full sections, on the ground that selection — 
: would, be a circumvention of the principle of compactness, but con- 
ceded that i in the event a part of the 600 acres in Sec. 4. was selected, 
the remaining primary acreage to. which permittee was. entitled 
could.be taken in Sec. 10. The question of the selection of the -pri-. 
mary acreage under the Armstrong permit was under consideration, 
however, wisile Dr. George Otis Smith, Director of the Geological 
Survey, was engaged i in negotiations - with the holders. of oil interests 
on the North Dome Kettleman Hills, in the interest. of conserva- 
tion, to secure an agreement for anit operation on that structure. 3 
The letters, telegrams, and memoranda. in the Department | files dis: fs 
close that Dr. Smith urged. and obtained a modification of the re-. 
quirement of compactness as the price for procuring the consent of , 
Armstrong and. his assignees to the proposed. unit plan. 

On September 26, 1929, the Departmental Committee, consisting of 
the former Solicitor, EK. C. Finney, and Dr. Smith, in a memorandum 
to the Secretary, Pcommended the issuance of the (a). or primary — 
leases on the Armstrong permit area as above shown in accordance 

with the wishes of the parties concerned. The grounds assigned. for : 
this action in the letter of authorization were as follows: 
| * With the approval of this Department. the permittee. assigned See. 10 re the 
Standard Oil.Company of California; Secs. 4 and 6 to G. F. Getty, :and Arm- 
strong retains record title to Sec. 8 A. discovery. of oil having. been made, it. 


| becomes important to designate the areas which may. be taken. under lease at 
5% royalty, viz, one-fourth of the entire area, or 640 acres. This is ‘also 


important because of the working out: of the conservation policy in Kettleman by ite 


Hills area... While the leasing law contemplates: that lands covered by: permits 
shall. be in. compact form and. that the areas. selected as: 5%. royalty lands shall | 


also be in compact. form, in this case it was physically impossible for permittee saree 

to select 2,560 acres of contiguous. or compact lands. Between each of. the ee 
mn sections described are located odd-numbered: sections. passed many years ago to | . 

the Southern Pacific Railroad Company ‘under its land. grant. Other interven- _ 


ing lands. are covered by. the prior titles, claims, or filings of: others so: that the 


four sections included in the Armstrong. permit are widely separated from. each the 3 


: other. The parties in interest have indicated they. desire to select as § 5% areas | 


- 552 DECISIONS. ‘OF THE DEPARTMENT OF. THE INTERIOR - ‘LYol. 7 


ae to be. included ‘in A eases the. , following jands: NEY, Sec. 4,: sw See. 6, 
2 NE% See. 10, and Sw, Sec. 8. 

. . In view of the impossibility of taking the permit. in contiguous « or ‘compact’ - § 

-. areas; in view: of the diverse ownership of the respective: tracts uuder approved 


. assignments, and in view of: the importance of adjusting the matter in the 


. interest of conservation’of oil and gas in the North Dome of Kettleman Hills, 
we recommend that ‘upon proper application by the parties in- interest, they be | 


allowed to select and include: in applications for lease at the 5% royalty rate 
_.. the said NEY, See, 4, SsWwy% Sec. 6, T. 22 5; R. ee E., and the ie Sec. 8, 
and NE% Sec. 10, T. 22 §., ‘R.18 E. ae | 
With the exception of the leases oranted under 019327, which ° were 7 
_ authorized and issued prior to the ‘Avmstrong lease, and as to which 


| no question of the violation of rule of. compactness appears to have © 
been raised, the issuance of the other primary leases hereinabove 


mentioned appears to be based. principally on the precedent. set in the . 


Armstrong case, and for the purpose of supplying an inducement to 


join in the unit plan of operation, 

The urgent need for a unit plan of development of ae North 
Dome and the prompt adoption of measures in the public interest | 
to ‘prevent and check.an imminent and enormous waste of oil and 
gas and the demoralization of the oil market. in California by 
flooding the market. with an unwarranted supply of cheap gasoline, 
and the beneficial effects of voluntary production-curtailment meas- 
ures, adopted. by the operators. and the Secretary of the Interior by 
an agreement effective July 25, 1929, between them, with the co- 
operation of the Standard Oil Company of California, which owned. 
in fee approximately one-half the acreage on the structure, are con- 
vincingly: set forth in a Report on Petroleum Production and De- 
: velopment by two senior engineers of the Bureau of Mines appear- 
Ing in the Report of Hearings before the Subcommittee on Inter- 
state and F orelgn | Commerce, 7 3d Congress, on H. X. 441, PP. 
1200-1265. 8 


~The agreement of July Ob, 1929, was. sepnroved by the: sien, on 


November 22, 1929. . The agreement, among other things, provided 
that in liew. of production test to demonstrate discovery necessary to 


_ 2, validate Government leases, wells should be considered completed. 
when a water shut-off was secured and the drill reached the produc- 
tive Temblor zone. As compensation for those wells shut in, the 


| agreement provided that the four producing wells of the “discovery | 
| group” ’ should distribute from 10 to 25 percent of their production 
equally among the owners of the wells completed. but shut in, an 


. prrangement hich the Standard Oil Company of California ae road - 


The agreement further provided all drilling in the field was to 
be suspended until July 1, 1931; that the Secretary’ would seek enact- . 
ment of legislation to enable him to enter into cooperative and unit- _ 


ea ization agreements, and that the agreement was to be effective until 
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said date.. Provision’ was s tilide for dis, allocation of the primaryand 


secondary acreage, in terms of legal subdivisions, on the Armstrong — 
lease, substantially. as was afterwards granted. The holders of the 
interests in the permit:areas here in question united in this agreement, 
- The Secretary. recommentled to Congress that legislation be en- 
| en authorizing him to approve cooperative or unit. plans which | 
-would include Goverimant lands... July 3, 1930, an act was approved 
(46 Stat. 1007), amending: sections 17. and. 27 of the Leasing Act of © 
February 25, 1920, and authorizing the Secretary to approve such 
plans.” ‘Section 17 as SO: amended contained the following proviso: 


‘That any Tense heretofore or hereafter issued: under: this Act. that ‘has. become. - 


the subject of a cooperative or unit plan of development or operation of a single 


‘oil or gas pool, which plan ‘has the approval of the Secretary of the Interior as a 


necessary. or convenient . in the public interest, shall continue.-in :force meyend . 
_ said period of 20 years until. the termination. of such. plan. 


Section 27 (as amended. contained the following proviso: 


That for the pur pose of more pr operly eonser ‘ving the natur al resour ces of any 
single oil or gas. pool or field; ‘permittees and lessees: thereof. and their represen: : 7 
tatives. may unite with each. other: Or jointly or separately with: others in-collec-. - 


tively adopting and operating | under a cooperative or unit plan-of development. or = . 
| operation of said pool or field, whenever determined and certified’ by the Secretary ‘ 
. Of the. Interior. _to.be. necessary. or advisable in the. publie interest, and the ees k 


| retary of. the. Interior is ther eunto authorized. in his discretion, with the consent. 
(of. the holders of leases involved, to. establish, alter, change, or revoke drilling, 


; producing, and royalty requirements: of such leases, and. to make such regula- | 


tions with reference to such leases with like consent on the part of. the lessee 


- or lessees in connection with the ‘institution. and operation of any such coopera- Be gy thm 


: tive or unit plan as. he. may deem necessary. or. proper to secure the proper. ‘Pro- . 
tection | of such. public inter est. 


Section 2 of the act povided ‘that’ ine amendments. nce eae - 


January 81, 1931. Under the authority of this act ne gotiations were | 


then undertaken by the Department | which. finally resulted in. ‘the : 


- approval by the Secretary of the Interior on January 31, 1931, ofa 


unit plan for the North Dome Kettleman Hills field. _ The agreement | 
‘was with Kettleman North Dome Association, | organized as a non-_ 


profit. cooperative corporation for the development and operation oc : 


of the land subject to the unit agreement on the one part and the ~ 


| lessees of the United States and others. subscribing to the agreement. — cares 


The plan covered 11,740 acres of Government. land and fee-owned © : 
lands, exclusive of those. owned by. the Standard Ow Company of 
California and a few hundred acres of other fee-owned land held by © 


— the Felix and Huffman interests. Operations. of the land defined 
by the. agreement have since been conducted by the Kettleman North 


Dome Association, the ep ory, agreement of J uly 2 25, 1929, having 
7 expired. | ; 
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- Itis considered unnecessary to veuiins the provisions of this agree; 


ment, except certain. stipulations which.seem to have pertinent bear: 
_ Ing on the questions presented here. Section XIV of the agreement 

provided, in substance, that it should become effective when the 
Secretary of the Interior approved it and certified that it was neces- 
_ sary-and advisable in the public interest. and when he shall— 


~(b) certify . that each and every lease that. has been or. may be issued. for 
. lands of the United: States and that is subject to this agreement for a unit plan — 
_ . of development and operation for the North Dome of Kettleman Hills shall con- 
tinue beyond the twenty (20). aoe specified in ane lease and aa the ee 
- tion of— said plan; and | 
_ (e) with the consent of. the holder, certify. that. each and every lease, as 
aforesaid, shall be recognized as. modified (1) as to drilling and. producing 
requirements, so as to conform to and be satisfied by the drilling and producing 
stipulations of this agreement ; (2) as to its royalty requirements, so as to 
~ provide that computation of royalty accruing to the United States, ‘irrespective. 
of the number of wells on the leasehold and the production therefrom, shall be | 
based on a portion of production allocated to such lease in conformity with the 
principle for participation of members set forth in III hereof, provided that the 
royalty rate for oil for each lease not at five per cent (5%) shall be computed 
on the average daily gross oil proeaen for each month of the Association’s 


acreage as follows: 


_ Up to 15,000 barrels per aay: Ais 22k ce Beet epi ee Ge toe st (12146% 
‘When over 15,000 and not over 30,000 barrels per day-_-.-+.---.... 1624% 
When over 30,000 and not over 60,000 barrels per day_-___.-._.._-_ 20% 
‘When over 60,000 and not over 110,000 barrels per day------------ — 25% 
When over 110,000 barrels per day—--.-~.--—-~-— +--+ 3344 % 


that the above schedule of B lease royalties applies only to Association produc- 
tion and is based on an area of 11,740 acres, as stated in XIII hereof, and it is 
understood and agreed that for less initial Association acreage the above produc- 
_ tion schedule shall be reduced in the proportion that the actual initial Associa- 
. tion acreage bears to aa 740 acres. That the royalty on gas, gasoline, and all 
hydrocarbons except oil shall: be computed as provided in. the standard lease 
- form and the Secretary of the Interior reserves all rights pursuant to Section 36 
of the Act of February 25, 1920, supra. 
[In accordance with (c) the initial association acreage has been 
_ reduced since to 10,800 acres and the production poneaule reduced 
-conformably. | 
The Secretary SO suited to the agrosment. All of the holders of 
_ oil interests in the permits here involved, as above named and de- 
. scribed, were parties to the agreement except lessees under the permit 
- of Ferguson, 019699, the area of that permit being outside the | 
_ participating area ‘and having no allocation of production, © 
‘The diagrams. depicting the outlines of the structure. subject to the | 
_. Kettleman North Dome Association and the. location of ‘permit areas 
here in question with respect thereto disclose that the selection of the 
primary acreages in scattered tracts instead of conforming to the 
rule of compactness operative at the time the selections were made 
has resulted in ieeneially: less royalty to the Government than 
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| would have accrued had the rule been observed. This loss is due io: | ; 


the fact that. primary acreages. granted fall almost entirely within ~ 
the participating area, while the area subject to the orang scale we 


| royalties composes the edge acreage. 


In his memorandum of March 30, 1936, at the Acting Solicitor’s oo 


request, the Director of the Geslonienl Survey has furnished an 
estimate of present and probable future money losses to. the United — 
States should the status quo not be disturbed. He states no losses 


have been sustained in connection with the leases under 019827, as - | | 
| the entire: permit area is within the 100 percent par ticipating area, 
_ and none under 019699, as the entire permit area is without the 


_ participating area. His estimate of the losses in royalty value on 
— oil (resulting from the selections of primary acreages under 019419, 


— 019445 and 019492) from April 1, 19381, to January 31, 1936, ‘based _. | 
- upon an average value of $1 per arrel, amounts to $9" 1 388. The — 
loss in. royalty value on natural gas and one third of he natural’. 


gasoline for the same period is estimated: at $108,392. bye On an 


3 assumption of one billion barrels reserve in the Dome, future losses 


on oil is put at $2,456,890, and on natural gas and one third of oe 
_ natural gasoline, at $981, O81, 87. | 
In this connection it’seems proper to Cees that in the computa . 


tion of the amount of loss present and future, the assumption is made : 
that the lessees would have.selected such ere as the survey desig- 


nates as the most advantageous locations for primary leases, and : 
_ that the liability of the lessees is measured by the difference in the 
amount of royalty accruing to the Government had such leases been 


me actually issued and that whieh it receives under the existing leases. — 


It seems that a contractual liability is assumed to exist to pay a 


royalty on the leases as if they had peek issued in BeeOnaCe) von ie - 


the rule of compactness. 


7 The case presents so many anomalous ees for which no oie oe 


nee ing precedent affords guidance that the proper theory upon. which — 


‘to base the claim of loss may be difficult to determine. It would. — ; 


— seem that the lessees could not be sued. on any theory that they are 
-. trespassers. The lessees were and are entitled to leases exhausting a 


_ the entire permit areas. As permittees they were and are entitled — a 
to extract and dispose of oil and gas on, the permitted land upon 


Ss paying. as royalty 20 per centum of the gross value. thereon (sec. as 
45, Act: of February 25, 1920). ct 
- - While it 1s believed that the computations of the Geulovieal a 
| ee rest on the more equitable and reasonable basis, even if the - 
existing leases were declared void ab initio, and no lease in accord- _ 


ance with section 14 was held to exist, and those that acquired inter- | 


2 ests in the permit were relegated to the status of permittees, the lia- - 
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bility sould aoe be founded on unlawful conversion of oil ene gas. 
obtained from public land but rather on failure to pay lawful rates. - 
_ The premises considered, attention will be turned to the questions 
_. whether the Government has the right to have the. leases canceled 
or reformed and to require the holders of the leases under serials 
019419, 019445, and 019492 to respond in damages or to account for 
oil unlawfully converted to their own use.» | 
For the purposes of the case it will be assumed that the authoriza: : 

- tion of any of the primary leases above mentioned prior. to the Act 
of July 3, 1980, was in contravention of the requirement of compact- 


- ness in section 14 of the Leasing Act; that the reasons assigned in 


the Departmental Committee’s letter. of September 26, 1929, as above. 
quoted, for a departure from the requirement, ipol oe no legal 
excuse: or justification at that time for disregard of the requirement, 
and that the Secretary’s action in that regard was without lawful 
authority. -It may also be conceded that under settled rules the 
United States-is not bound by the unauthorized acts of its officers, 
and in such a case no. defense of laches or other estoppel could pre- 
vail in a suit brought by the United States to enforce a public right 
or to protect a public interest, Pine River Logging Co. vy. United 
States (186 U.S. 279); Utah. Power & Light Co. v. United States 
(243 U.S. 389) ; Oramer y. United States (261.0. S.. 219) ; Mammoth 
Oil Co. v. United States (275 U.S. 18,35), even though the act is. 
beneficial to the Government, Filor v. United States (9 Wall. 45)... 
- However, the question arises whether under the provisions of the 
Act of July 8, 1930, above set forth, the Secretary was not amply 
empowered to do the thing that he was theretofore without authority 
to do, namely, to waive the requirement of compactness in order to 
obtain the consent of lessees to a unit. plan of operation, and’ that | 
when clothed with this authority his subsequent dealings and agree- 


- ment with the holders of the leases theretofore. unlawfully issued did | 


not have the effect of a ratification thereof. If the Secretary was 
clothed with such power, it is clear that such of the primary leases. 

- that were authorized and executed subsequent to the passage of the | 
act could not be deemed void for lack of authority to-issue them. 
- The requirement that the. primary acreage should be selected in — 
compact form. is plainly one whose chief object is to prevent one 


- entitled to such lease from picking the most promising productive. 


area for a 5 percent royalty rate and leaving the lesser productive 
area subject to the higher scale of royalties. Except in conceivable — 
eases where the area of greater production is comprehended in one 
- compact area susceptible of selection as primary acreage, the en-— 
- forcement of the rule of compactness operates to reserve to the Gov- 


ernment a greater share of royalty oil produced. from any. given — 


permit area. The grant of the primary leases 1 In Bee areas 019492, 


t 
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‘ol944s, and 019419, was to all intents and purposes a aducuon in 66 | 
royalty rates in consideration of the assumed public benefits that Ea 


— pene result. from the lessees’ participation in the unit plan. 


The proviso in section 27 of the Act of July 3, 1930, above quoted, .. . 
confers broad powers on the Secretary “to: establish, alter, change, or 
revoke drilling, producing, and royalty requirements of such leases” 


to bring about cooperative or unit plans of development for the | 


proper conservation of oil and gas. This proviso, as well as. that 

quoted from section 17 of the same act, is substantially reenacted in > 
the Act of March 4, 1931 (46 Stat. 1593), so that the pone ot the 7 

Secretary i in this respect have not been curtailed. | 


The Acts of July 3, 1930, and March 4, 1931, are obviously 3 reme- 


dial legislation, and it is ‘believed; ‘under the provisos mentioned in 


section 27 therein, the Secretary had and has the authority to reduce — 
the royalty rates by granting primary leases not in poms form as 
the price of lessee’s cousent to a unitization plan. 

‘On January 31, 1931, when invested with such power, an with 
full knowledge that the primary leases in question were issued in 
‘disregard of the rule of compactness, the Secretary certified—_ 


' that each and every lease that has beew or may be issued for lands of the | 


United States and that is subject to this agreement for a unit plan of ‘devel- 
opment and operation for the North Dome of Kettleman Hills shall’ continue 
beyond the twenty 420) YO specified in the lease and until the termination 
of said plan. : ; . . | 


Manifestly, this. pocuneataor: was: sanae purstiant. to the power to: ex- 
tend the life of leases subject to the agreement until the termination — 


~ of the unit-plan, expressly conferred by section 17 of the Act of July | 


83, 1930, above quoted. But it is not reasonable to suppose that this 
power was to be exercised in respect to any leases except those. that — 
-were valid, and by the inclusion in the certification of all leases sub- 


ject to the agreement, a solemn assurance was given, within the scope 


of the Secretary’ S authority to give, that all such leases were to be 


deemed valid and effective. 


The principle has been applied in numerous cases ‘that the fel on 
omission of the officers of the Government, if. they be authorized to — 


bind the United States in a particular transaction, will work estop- | 

pel against the Government if the officers have acd within the scope Was 
of their authority. Watker v. United States (139 Fed. 409, aff. 148 |. 

Fed. 1022) ; Ritter v. United States (C..C. A., 28 Fed. 2d, 265, 264 Ds ure 


United States v.. Northern Pacific Ry, Co. (87 Fed. 2d, 385). 
In this view the leases issued. on. the Armstrong permit: « area, 
019499, and the Elliott permit area, 019327, prior to the act of J uly 


8, 1930, were validated by the agreemenit of July 31, 1931, and attack — 


at not successfully be made to set them. aside on, ‘the ground of | 


| aaa fat It also follows that if the proviso to section. 2 = the es 
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act of July 3, 1930, is susceptible of the construction hereinbefore 
- stated as to. the scope of the authority therein conferred on the Secre: 
tary, his subsequent authorization of the leases on permit areas _ 
019699, 019445, 019419 was a valid exercise of power, and these leases _ 
are ae open to attack on the ground. that. they are invalid. . ; 
In conclusion it seems proper to state, in the light: of the: history 
, of the North Dome Kettleman Hills and the results. of the perfection 
of the unit agreement as well as the results that have followed from 
tlie failure to obtain consent of all the holders of oil interests on the 
structure to unite in the agreement, and considering the probable — 
consequences that might have. followed had. the bargain with the 
lessees not been made, it cannot be said with confidence that the 
“public interest has been prejudiced, and that taking the long view 
the United States will obtain less royalties from the leases than it 
otherwise would have obtained by the selection of the primary acre- 
age in the form permitted. | 7 
The claim of loss of royalties by reason of soncbaaiaies of ie 

rule of compactness excludes from view the incalculable but: neverthe- 
-. less certain losses that would have followed had either no unit plan- 
been consummated by reason of the failure of the lessees here men- 
tioned. to unite therein, or had the plan been consummated without 
their joinder therein and they left free to engage in unrestricted 
production with a consequent waste of the oil and gas reserves, 
demoralization of markets, a more rapid impairment of: structure, 
and the energy needed in production, and the shortening of os pro- 
ductive life of the field. 
- In his memorandum of March 30, 1936, he Director of’ the Geo- 
logical Survey states: | a 


The unitization of Kettleman North Dome was undertaken to. avoid threat- 
ened demoralization of the oil industry in California. by competitive develop-. 
ment of this outstanding field. It was believed that unitization would result — 
in the development and. operation of the field in an orderly manner so that 
its resources would be conserved and the energy latent. in the productive for- 
mations fully utilized in the recovery of the greatest possible percentage of the 
- oil present, and would demonstrate to the petroleum industry in a prea way 
. the advantages and benefits derivable from orderly cooperative effort... | 
- Originally it was hoped that all persons owning: lands: and operating rights" 


. on lands.in the area would.enter-into sucha. plan of development ‘and. operation 


_ but. after considerable effort on the part of some of. the operators: and of repr e- . 
* & sentatives of the Government, a unit plan was consummated in which the own-. 
ers: and ‘operators. of most’ fee lands. refused to join. The. Kettleman North” 


Dome Association was the. operating agency established by the unit plan. The | 
Standard Oil Company of California and the fee land ‘operators: in’ the: Huffman - ees 


and Felix areas are the outside interests,. The Standard Oil Company of Cali-, 
. fornia. has to a. considerable degree cooperated ‘in, furthering the objectives of 


a unitization. Competitive. development, and operation. of both the Huffman and 


Felix areas, DOS eNCA has taken - place. For, a more: ‘detailed account: of the 
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status of conditions sactiguinsle: apuileanie: ‘to the: ree areas: of" Ket: : 
~-tleman Hills I refer to the attached.-photostats of an. article by R. E. Collom, 
President. of the Kettleman. North Dome Association,. and ‘of: an article by i 


| a Brad Mills,. associate editor of ‘the Oil Weekly. 


- Under a satisfactory unit' plan fewer wells are necessary to’ recover. a ‘greater pe 


amount of oil and gas; production is obtained : at a-lower unit cost and in... 


greater ultimate volume ; the life. of the field is extended; and:.there: is: un- 
doubtedly a, tendency toward a more stable market with- better prices, Records — 


Indicate that at this time there are approximately: 236 wells in the. North Dome. . 


field, and it is. ‘believed safe to say that there would have been ten times. as 
many wells drilled, possibly more, had not the unit plan been operative. With- 


out the unit plan there would undoubtedly have been a: greater decline in | 
“pressures, more. advanced. water encroachment over the: entire: field; and vastly 


greater. physical : ‘and. ‘economic waste than has actually taken - place. Your 
attention is also invited to pages 1249 to 1275, of hearings before a subcommittee 
_ of the Committee on Interstate and Foreign Commerce of the OURe: of Bem 


_gentatives, 73d Congress, on H. R. 441, Part-2, COpy : ‘attached..:: A BG 


The conditions existing in the Huffman and Felix. areas are small: seule 
examples of.what would have resulted. throughout the ‘field if the: unit plan :had 
not been consummated. Hach holder of. a: Government permit undoubtedly 
would have insisted upon immediate development of his permit acreage, and 
the Government, in order to protect.its own property from drainage, would 
“have found it necessary. to require. the development ofits lands, which in turn 
would have resulted in the: development. of: still .other . lands: te, ‘avoid...loss by 
drainage. Operating companies of their. own. volition, would also have, carried 
on an intensive development campaign, all of ‘which without doubt would ‘have 
had a serious and detrimental effect upon the petroleum industry in California 
and to some extent elsewhere, and would have resulted in ee wastes of 
oil and gas as well as of reservoir energy. 

Hiven though the unit plan. which is now operative in: Kettleman Hills is not 
‘all that was hoped for, it-has unquestionably: been the:means of bringing. about — 
both physical and economic conservation to a degree ae in: excess ot that which 
would have been attained had it not been.in existence. | 


- The articles by Collom and Mills referred to by t the Director 2 geht 
cally set forth thé facts which show the detrimental effects. of wasteful 
competitive operations pursued i in the Felix and Huffman areas on 
the structure, which are notin the unit plan,. bringing about.in that 
immediate area more rapid salt water encroachment, expansion of gas 
cap, excessive production of gas, and’ dangerous pressure gradients. 
It is not unreasonable to: presume that had the assignees of Arm- 
strong not been granted the concessions made, a like condition would 
exist in that part of the field, resulting in a diminished ultimate, yield : 

of oil and gas and lower prices for oil upon which royalties are based. 

Tn conclusion, it also should be noticed that the Act of August 21, 
1985 (49 Stat. 67 4), in amending section 14 of the Leasing. Act in 
several important particulars, inserted the word “reasonably.” before 
the word “compact”, which not only clothed the lease applicant with | 


. more: latitude of coisa in selecting his primary. acreage. (see depart- Ma oe a 
; maental decision : of Ostober 2 24, 1986, }, Cheyenne, -o). but, pending 7 oe 
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= ailond; smear the Department: to relax the rule as to compactness: | 
ce in order: to‘bring about unitization agreements. — | | 
“In view of all the facts and circumstances, action looking to the 
- disturbance of the. leases in, question not only. is of doubtful wisdom 
. and propriety. but lacks sufficient legal b basis. - ror | 3 
«Approved: 
T. A. Warns: } | 
First Assis stant t Seoretary. 


BOUNDARY OF SAN CARLOS INDIAN RESERVATION 
Opinion, May 29, 1936 


Invrans AND Inna Lans—Bounpannes—Wonns AND ) Pumases—Inemsonera- 
“TION, - eH i ao 
_ Giving to. the: world “valley. of the Gila River” their ordinary ana: usual 
a interpretation when employed in. the Executive order of August 5, 18738, | 
sees restoring to the public domain cer tain lands formerly embraced within | 
the San Carlos Indian Reservation, an entire drainage area is not: intended, ia 
the word “valley” being limited to its usual. meaning as embracing lowlands: 
in contradistinction to mountain slopes and ridges. . 
INDIANS AND Inpran Lanps—Bounpary—Lone ‘Recoenrri0n. ; 
In determining the boundaries of. an Indian reservation the ‘recognition by 
the Interior Department of a Pouneey as ‘such. HOE more than, 60 years will . 
| | be deemed controlling. ae 

_ INDIANS. AND. INDIAN Laxps—Bounpanms—INTERPRETAITON. . 

Held, That the location of. the eastern portion. of. the south boundary of the 
San Carlos Indian. Reservation in Arizona is the summit or crest of the 
Gila Mountains, such location of boundary being recognized in various. 

Bhat public records, in. harmony with action taken by the Interior Department, 
and supported by the. natural import of: the language employed. in the. 
| Hxecutive order of ee 5, 1878. | 4 ar 


Maxcox, Solicitor: ° na 7: 
Ata conference before you. [the Soci of the Interior] on: 


. April 3, attended by Senators Ashurst and Hayden, Representatives 


Greenway, Messrs. Guy Anderson, Lee N. Stratton, and George 
Jones, of Arizona, a question was raised, on which you requested my 
opinion, as to the location of the eastern portion of the present. south 
boundary of the San Carlos Indian, Reservation i in Arizona. | 
It was contended that this portion of the boundary line had been - 
; erroneously located, with the result that certain lands in -fact a_ 
part of the public domain were included within the reservation 
boundaries. I have since been advised that the Indians of the reser- _ 
vation also claim that this boundary line is improperly located, but 
their claim is that lands outside. of. the boundary, as Now located 


should have been included i In the reservation. Both claims are based. = 
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‘upon ‘the language Ae an. i Wxccutive order issued: by President Grant: 


—_ on August 5, 1873, but before discussing the provisions-of that order 
it may be helpful to refer. to the prior eer under which the reser 


vation was established, the conditions leading to the issuance. of the — 


order of August 5, 1873, and the action Se in. locating, the eT > 
3 Dutsuant to that. oer | a 


- The San Carlos or White Moantad radian ce atiat was origi- | 


os nally established by Executive order of November 9, 1871. The east- 


ern portion. of the south boundary of the Sa according to 


a that order, followed the crest. of the “Cordilleras de la Gila”, 2. @... 0. 
the Gila Mountains.’ It is to be noticed that the valley of the. Gila 


7 River at this point was not included within the reservation bound- — 


aries. ‘The reservation was enlarged. on the south to include the Gila — 


River and a portion of its valley by Executive order of December. 14, 
1872, which order extended the south boundary of the reservation 15 
. miles south of and parallel to the Gila River. The area so added was: 
designated in the Executive order as the “San Carlos Division of the 
White Mountain Indian Reservation.” This order gave rise.to 1mme- 
_ diate and vigorous protests, and by memorial approved February 7, 
1873, the Legislative Assembly of the Territory of Arizona, petitioned’ 
| Congress: for cancelation of the order in so far as 1t extended to that. 
portion of the valley of the Gila above old ‘Camp. Goodwin, the 
memorial reciting, among other things, that this portion of the. 
valley had: already been. settled by white persons who had made | 
valuable improvements thereon. By letter addressed to the Secretary — 
of the Interior under date of July 29, 1873, the Acting Commissioner 
of Indian, Affairs referred to this memorial and, after stating that. 
the lands were not required for agricultural purposes by the Indians, 

recommended. restoration to the public domain of— : 


# * FD all that portion of the valley. of the. Gila. ‘River in: the rare of 


- Arizona ‘hitherto. included: in the San. Carlos division of the White Mountain — 7 


_ Indian Reservation as: established by Executive Order dated December 14, 1872, a 
| lying east of: and above the site of old Camp Goodwin * * *, | 


This recommendation. was transmitted by the. Acting eee of - : 3 
the Interior to the President, who approve? the same on August Dy a" 


1873. 
- The ae survey ae ore ee of the eat Bande of wns 7 


_ reservation east of and above old Camp Goodwin under the Executive 


order of August 5, 1873, was made under the direction of the General 
Land Office in’ 1883 as plat approved October 15, 1883). This 
: survey, was executed by Paul Riecker, United. States Deputy Sur-.— 


-_. veyor, under: contract No. 38, Arizona, dated May 19, 1883. In the . 
deter of instructions to. Mr. Riecker, dated May - 19, 1883; it is stated: ae 


“You: will run thenee due ‘north to the summit of the range of. hills, or moun- | 


tains: bordering the Gila River on the North, known as the Gila Mountains. : : 
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: Thence you will 3 run along said Saute: aeithed sted with the trend of same 
| to the line of 09°30". west longitude, which 1 is. oe OUD Crate corner of | said 
— reservation, | - | . 7 “5 
_. These instr uctions, it wil ike Ae pines the Gonna at tas - 
| point j in controversy in its original position under the Executive order 

of November 9, 1871, 4. ¢., the summit or crest of the Gila Mountains. — 
In other. sponds. the Executive order of August. 5, 1873, was inter- 

- preted as restoring to the public domain that area east of and above. 

- old:Camp Goodwin which had been added to the reservation by the 

Executive order of December. 14, 1872. of ; 

.Riecker’s record .shows that in eis with the ia one 
ee May 19, 1883, he followed the summit of the Gila Mountains, and. 
the records in the General Land Office show that the summit of the — 

_ Gila Mountains has uniformly been recognized since that time as 
the south boundary of the reservation at the point in controversy. | 


See for example a map of Arizona showing the progress of the 


public land surveys, accompanying the Surveyor General’s report 


~ of. 1874, which map indicates the location of the boundary in prac- _ 


tically the same position as surveyed. in 1883; a map of Arizona 
dated 1879, prepared by the War Department, showing the boundary — 
along the. ‘summit of the Gila Mountains; and a map of Arizona ~. 
— dated: 1883, prepared by the General Land Office, showing the bound-— 
ary along ee Gila Mountains in. the position as surveyed in that. — 
year. In addition, a resurvey of the boundary in:question was made 
by the General Land Office in 1915.. This resurvey, as shown by. 
plat approved June 12, 1916, confirms the location of the boundary — 
along the crest of the Gila oa as determined by the Urey. -_ 
of 1883. - - 
~ Jn. non of the claim ane Te Meanie SO eed is erroneous, 
~ it was asserted at the conference of April 3 that the Executive.order, — 
of August 5, 1873, intended, by use of the words “valley of the Gila 
~ River”, .to restore to the public domain the entire drainage area of © 
the river east of and above old Camp Goodwin. As nearly as can 


be determined from the maps ‘available, . this interpretation would 


place the boundary on the divide between the drainage areas of the 
- Gila River and the Black River, and this would ecclude from the 
| reservation. a considerable area of land now. located-in the southeast- 

ern part.of the teservation above the lowlands: of the. maney of the . 
Gila River. | : | 
- A claim similar to iis was sen seed and rej sacadG in Whaley: v. 
_ Northern Pac Ry. Co., 167 Fed. 664. In that case it was contended 
that the words “the Bitter Root Valley above the Lo Lo fork”, as 


- used in an Indian treaty, embraced all of the country and lands 
: ee above es ne a fork. and, trom, ey the waters, flowed. and. = at 
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| ‘were tributary te to the Bitter Root River, ‘Answering, this contention, i 
the court. said: ee see 2 


It is catia tne: ie. definition: of. what is the: eres above. the Loe. Lo fork 


given.to the words as used in: the. treaty: by the Department of the -Interi ior re- . 
stricts the. valley. to: the area of lowlands. or depressions of considerable size, 
with bottoms of. gentle slope as compared to the sides; that. is. to. say, the valley ~ 


_ is. defined : to be the Space. inclosed between the ranges: of mountains. ‘Under 
either of these commonly accepted. definitions, the lands involved. in. this suit 
have. been excluded from the valley lands; and: decision of where the valley 
ends and where. the range of mountains began became one of fact. to be. ascer- 
tained: by the Interior Department, as does decision. of what are swamp. lands. | 


Heath v. Wallace, 188 U. 8. 578, 11 Sup. Ct. 880, 34 L. Hd. 1063. True, in-con- 


' struing a. treaty had by the United States with Indians,. we must always: con-" . 
sider the words used by their plain import ; ‘yet, ‘doing this, the common under- | 
standing of the word “valley” is to look. upon. it as: meaning lowlands; in contra- 
distinction to. mountain ‘slopes and. mountain ridges: | 
| Moreover, it is plain from. the language of the sedative order 
itself that the word “valley”, as used therein, was not intended to 
have the broad scope contended for. The language of the order 
definitely restricts the restoration to that part of the valley “hitherto 
‘included in the San Carlos division of the. White Mountain Indian 
Reservation as established by Executive order of December 14, 1872, 
lying east of and ‘above old Camp Goodwin.” The restoration is thus 
confined to lands added to 'the reservation by the Executive order of 
December 14, 1872. As hereinbefore pointed. out, the south bound- 
ary, after: the restoration, as surveyed by Riecker, coincides with 
the south boundary ‘of the reservation: as originally: created by the 
Executive order of November 9, 1871, so that all of the land east of 
and above old Camp Goodwin which had been added to the reserva- 
tion by the Executive order of. December 14, 1872, was restored. to 
the public domain. The land now claimed to be a part of the public - 
domain was not added to the reservation by the Executive order of 
December 14, 1872, but was made a part of the reservation by the 
prior order of November 9, 1871. The restoration of such land to 
the public domain not only is without the support. of anything con- 
tained in the order of August 5,.1878, but such action would have 
been in direct contravention of the express terms of the order, 
The claim of the Indians that the boundary is in error is referred _ 
to in a letter dated. April 8, 1936, from the Superintendent. of the 
San Carlos. Indian. Agency - to ‘the. Commissioner of Indian Affairs. 


_— The Superintendent, States in ‘part: 


ok * * The Indians have always claimed. that the land taken from them. 
by, the Executive order of August ae 1873, did not include the land as fenced 


. away from the reservation: at ‘present, ‘but only’ included the actual | Gila ne eee 


which was. then mostly occupied by Mexicans. and Mormon settlers. , 2 
. It is noted from: contour maps. showing: this: area that, the Gila Valley. is: 


shown under the one-thousand-meter_ eontour, and from this altitude the 
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“country pimaie up into sharp hills and: canyons. and up. to ai including our 


present fence line, which is on an approximately 1,600-meter elevation and. the | : 


_ Gila water shed.. It has been claimed, and I believe with perfect properness, 
that all land above the  one-thousand-meter elevation of the Gila area is not 
_ valley nor alluvial land. This would. place our boundary fence down on. public 


: domain at least eight or ten miles aud would include: into the reservation. 


several hundred thousand acres of land improperly withdrawn. 


~The ordinary meaning of the word “valley” (see Whaley ve * 
Northern Pace. Ry. Co., supra). would lend. some: credence to the | 
‘Indian claim if location of the boundary depended upon that word 
alone. But that word as used in the Executive order of August 5, 
1873, is qualified and defined by the remaining language of the Soner. 
which refers specifically to the area to be restored as that included | 


= in. the San Carlos division of the White Mountain Reservation as 


established by the Executive order: of 187 g. Giving proper effect 
-to.this additional language, it is reasonable to hold that the words | 
“the valley of ‘the Gila River” were adopted as a convenient means 
of describing the area (east of and. above old Camp Goodwin) : 
- which had been added to the reservation by the Executive order of 


1872. This Department ’so interpreted . the order and fixed the : ie 


boundary i in accordance with that interpretation more than 60 years 
ago and there the boundary has remained ever since. This would be 
controlling, even in case of doubt, at this late date. - 
In conclusion, I have to advise that upon the records and data. | 
before me, no basis is found for disturbing the present location of 
the eastern portion of the south boundary of the San Carlos Indian | 
Reservation. | : 
| Approved: 
_ Cartes West, | ae 
Acting. Secretary of the Tatorion 





"DUTIES OF DISTRICT. LAND OFFICES IN CONNECTION WITH 
ADMINISTRATION OF TAYLOR GRAZING ACT =~ 


‘[Cireular No. eel 
‘TNermcorions: 


DurarrMewr OF THE s Lyranior, | 
General LAND Orcs, 
‘Washington, Dis, A une vi 1936. 


"-Reowsnans, Unrrep Srares Lawn Orricrs: _ 
At the request of the Director of Grazing, concurred ‘i in ae se 


Commissioner of the General Land Office, performance by the Gen- 
eral aa one of the following. functions in connection eee a 
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‘gin tiation oe ies Taylor Grazing Law was > approved by the 
Secretary March 11, 1935: 


(1) Act as. office for filing waa record for all spplieations: under the. Taglor | 
law, such as permits, leases, sales, exchanges, or other filings. © | 
(2). List. all. applications | in accordance with. regular. serial system of fie a 
General Land Office and. appropriately record same. a | 
| ‘ (3) Maintain a complete and independent file of. ‘gre azing per mit aoplicarion ‘ 
available for reference by the: Division. of Grazing in each land office, ce a 
rated by districts. es . 
(4) Detail to the Division of Gr azing in ‘Syashinetois temporarily, as needed, 
7 clerical assistance competent | to prepare orders creating grazing districts. 
~ (5) Act as the office for. collection of all fees and as the fiscal and. account- 
ing agency for. examination of. accounts for. disbur sement ot funds appr opriated , 
by. the Congress for grazing administration. | 


(6) Make available in each local land office, office facilities and feamnoraty -2 


clerical assistance. which may be. needed for activities of the Division of 
Grazing: and otherwise. cooperate with the Division. of Grazing, provided. such 
detail or cooperation will not peas impair the. regular functional activities 
of such local land office. | 

(7) Promulgate all regulations issued under the terms of” "the Taylor Gia 
ing Law.. a oe Beit RE. ash | 

(8). Proceed with the preparation oe publie. distribution. of base maps on 
a suitable scale for each grazing district. that may be. established, “and: also 
prepare overprints for such maps showing in different colors the public lands ° 
within each district, all outstanding reservations, and all filings of record. 

(9) Compile a tabulation. of all applications for grazing permits by grazing | 
districts, on a form to be provided, and take such action as ee be appropri- 
ate to obtain. completed applications. | | a 


Pursuant thereto, the following dnstractios are issued. for ‘the 
ares of district land offices (reference to matters requiring. i 
attention of the. General Land. Office at. Washington, D.- oa 
- omitted herefrom) : | : a 
(a) You will receive for filing. and pocauiees in the Gistace tae 7 
; Sifices and such other disposal as may be directed from time to time | 
all applications under the Taylor. Grazing: Law for permits, leases, 


sales and exchanges, and all supplemental or related papers required oo 
of and filed by ancl applicants or issued by the Director of Grazing — 


or the Commissioner of the General Land Oiflice for ee) to or 
“Service upon. such applicants. | ye) Pe, Be 
- Immediately upon receipt. of an application ior: grazing permit r= 


| sath a grazing district you will prepare a duplicate thereof and 


7 forward. same to the Commissioner. of the (General Land Office for of 
notation upon his records. - ” 3 3 | Fee gy 
(b) All applications should: be. assigned a eral ombee ink con-. a 
formity with the present serial anmber system, beginning with the 
number following the last serial number which you have assigned. 
ort will not be necessary. to maintain, a separate and consecutive list. 
: of grazing serial numbers. : ok 3 oe 
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_ All applications involving the administration of the grazing act. 


will be entered on the serial register. All applications for leases, 


sales, and exchanges will be nod also on the plats and tract beoks. 


a “(See Circulars. Nos. 684, 1350, 1836,:and 1346, regulations govern: | 
ing sales, leases, and exchanges. yo Applications for grazing ee _ 


will be noted on the serial registers only. 
(ce) An abstract of the data contained’ in the application on a 
- form which will be supplied to you must be filled in and attached _ 
to. the top of each application immediately upon its receipt. 
(d) The Division of Grazing has indicated its desire to-have all 
applications for grazing permits within grazing districts assem-. 
bled for certain States and parts thereof at the U. S. od land 
offices as follows: | 
Arona: North of the Calorais River, Salt iis City Tend ng ¢ 
. - Office.. South of the Colorado River, Phoenix oo Office. | 
- Carrrornta: Sacramento Land Office. . - 
~ Cororapo: Denver Land Office. © 
Ipano: Blackfoot: Land Office. 
_. Mowrana: Great Falls Land Office. -. 
_ Nevapa: Carson City Land Office. 
New Mexico: Las Cruces Land Office. 
—° Oregon: Lakeview Land Office. 
. Uran: Salt Lake City Land. Office. = | 
- Wromrne: Buffalo Land Office (for Grazing District No. F | 
only). Instructions for other Wyoming grazing district, if | 
established, will be issued. — 


The registers for U. S. district land offices, other thar ioe above 
listed, are therefore directed to take action on applications as above 


a indicated, namely, receive, serialize, and note all applications for 


orazing permits within grazing districts, and then immediately for- 
_ ward same by letter of transmittal to the appropriate district. land © 
office, as above indicated, for abstracting, etc. In other words, the | 
register at Phoenix will ‘forward grazing applications for lands in | 


a Arizona north of the Colorado River to the U. S. land office at Salt 


Lake City, Utah; the register at Los Angeles will forward applica- 
tions to Sactamenito; the register at Pueblo to the land office at 


| | - Denver; the register. at Coeur d’Alene to the land office at Blackfoot; 
the register at Billings to the land office at Great Falls; the register 
at Santa Fe to the land office at Las Cruces; the registers at_ The 


Dalles and Roseburg to the land office at. Lakeview the register 
at Cheyenne will forward applications for oe district No. 1, | 
only, to the land office at Buffalo. 

(ce) A large number of applications for grazing permits have | 
oe been filed with the Division of Investigations and the Divi- 
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gion of Gane: “These divisions, as grazing iatricta are established, ae 


will immediately forward. such applications | to, the registers of the | | 
_ proper United States land offices, who will, in disposing of same, be 


2 governed by these instructions as though the appucuons were filed ae 


directly with you by ' the applicants themselves. a 
a(f) Upon receipt-of applications, by the first-above listed ae é 
7 offices, from the applicants, the Division of Investigations, the Divi- 


sion’ ‘of Grazing, or by transfer from other land offices, the registers — a 


will establish a complete and independent file of the same, separate 3 
and apart from the other files in their offices, subdivided by grazing — 
‘districts, and keep them available at all times for examination and 
action. by the Division of Grazing. They are technically the Drop ety: 
of the Division of Grazing. se 
_. (g) A tabulation of completed applications for grazing permits ~ 
| by grazing districts will be prepared by you upon forms to be pro- 
vided by the Division of Grazing for that purpose. This work is, 
however, to be performed only by the U. S. district land. offices. fir st 
above listed. 
(kh) The responsibility of determining: to whom and. aiden what . 
conditions grazing permits or licenses are to be issued within grazing 
districts will rest exclusively with the Division of Grazing, subject to 
the supervisory control of the. Secretary of the Interior. Permits or 
licenses, when issued (in triplicate) by the Director of Grazing, will 
be delivered to the register of the district land office in whose district 
the lands are situated, for notation upon the records of that land office, 
— after which. the original will be forwarded by the register to the 
_ permittee upon the payment in advance of such grazing charges as 


may be determined by the Division of Grazing (it being noted in'this 


connection that.no- charges are to be made for such privileges under 
licenses for the first year), and the duplicate will be assembled with 
the application and other pertinent papers and placed by serial num-_ 
_ ber in the grazing files relating to the grazing district involved and - 
the triplicate forwarded by the register to cae General Land one 
_ for notation upon its records. — : . 
(4) Permits involving exclusive rights to ths use oe a, Sagticalar 
tract of land must be noted against: the applicable sections and ‘sub- 
divisions on the plats and tract books unless an entire township is. 
involved, in which event: one notation per township will suffice, to be 


placed at the head of the townships involved, similar. t to the present ne et 


. method of noting withdrawals, ‘ete. 
(7) Permits to graze in common with thee sens over an 


entire district will not be noted, except on the serial register, but a 


list of such permittees, by name, post office address, and serial number, _ 
as. permits are delivered, must be kept as the top. papers of ine 
(grazing file cae to that ed groans district. | | 


a: ae DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR | | [Vol. 


(4) Vou will be held responsible for the scien of: all grazing | 
fees and disposition of all moneys so received, under the general © 
direction and supervision of the Secretary of a Interior and the 
Commissioner of the General Land Office, to the same extent, and in 
the same manner, as fiscal matters. in connection with. cine public 


- Jand matters are now being handled. Further instructions in con- 
nection with collections, accounting, and disbursement, when neces- — 


3 ‘sary, will be issued by the Commissioner of the Gaierat Land Office. 
(2) As and when requested you will make available for the Divi- 
sion of Gr azing oflice space, desk facilities, equipment and supplies, | 
and temporary clerical assistance as needed, and in every way cooper- _ 

ate with the Division of Grazing, provided such assistance, etc., does 
not seriously interfere with the regular functional activities of your | 


_ office. In this connection your ‘especial attention is called to para- — | 


graph 6 of the Grazing Division order approved by the Secretary on 


March 11,1935, above referred to, to the end that complete and full. ~ 


“cooperation will be had. between the Division of Grazing and. me. 


se 3 U:. S. district land offices. 


“(m) In order that the Division of Grazing.1 may. have mee all 
| pertinent information at the time applications for permits to graze 
within grazing districts are passed upon by it, the register of each. 
United States district land office is instructed to. notify the local rep- 
resentative of the Division of Grazing as to all applications filed in 
grazing districts for exchanges under section 8 of the Taylor Grazing 
Act, whether the base or the selected lands are within such districts. 
3 Also ‘to notify the Division of Grazing of any applications purport- 


ing to be. under section 14 or 15 of the Taylor Grazing Act for sales 


or leases where the lands involved are within grazing districts. This 


wee requirement i is due to the fact that many of those seeking grazing _ 
ik privileges within grazing districts have erroneously applied for sales _ 


or leases, whereas the real purpose of such application was to secure _ 
a. grazing permit. Furthermore, many applications for the sale. or 
lease of lands under authority of sections 14 and 15, respectively, 
were filed prior to the ‘inclusion of the lands: involved In. ere 

districts. 7 3 
In order to pcos ihe eipanieation. of grazing ee de ee Se. 
| See of the Interior, on May 29, 1935, approved the issuance of 
temporary revocable licenses. dure the year 1935, and until such | 


- _ time as land classification studies can be made and the commensura- 
bility of properties dependent upon the public range, as well as rea- - 


sonable grazing fees, can be determined. Applications for licenses — 


will be the same as applications for permits (Form 1-291) and the. 


- ‘procedure in handling the oe will be the same whether 
| nes or ao are. issued. foo 3 2 a 
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Pending the i issuance of these paciona and the establishment?’ | 


-of an orderly procedure thereunder, the Division’ of Grazing has 


received, considered, and adjudicated a large number of applications 
for grazing le within some of the grazing districts and is 
- issuing temporary .revocable licenses thereunder. With a view to | 
avoiding any unnecessary delay in giving immediate effect to these — 


licenses, the Division of. Grazing 1s mailing the originals direct to 


the applicants, but an exact copy of each will be forwarded to the | 


appropriate district land office. Upon receipt thereof you will serial- a 


ize, record, and forward a copy of the samé to this office as is herein 


; directed, as though the original license were transmitted through your | : 


+ office, A copy for this office will, if necessary, be made‘in your office. _ 
Just as soon as is possible after the promulgation of these regula- _ 
tions the Division of Grazing will proceed with the issuance of 
7 oe in 1 accordance with the procedure herein prescribed. - 
a Frep W. JoHNsoN, _ 
Commissioner. 


: ABSENCES: FROM HOMESTEAD LANDS. BECAUSE OF BoONOMIC 
| CONDITIONS—-ACT OF APRIL 20, 1936 (49 STAT. eo) 


fg ee 


[Circular No, 13961 - 


DEPARTMENT OF THE Ly TERIOR, | . 
| Generat Lanp Orricr, _ 
Washington, ‘D. a) — 6,. 1936. 


= Reersrers, Unrrep States Lanp OFFICES :: 


The Act of April 20, 1936 (49 Stat. 1285), entitled An ‘et granting’ 
a leave of absence to settlers of homestead lands during. the eet 


oe 1936”, reads as follows: 


Ee That any ‘homestead settler or entryman wh, during the saieeaae year 1986, 


should find it necessary, because of economic conditions, to leave his homestead . .¢ 


to: seek employment in order to obtain the necessaries of life for himself or | 
family. or. to. ‘provide. for: the education ‘of his children, may, upon filing with © 


the register of the district his affidavit, supported by corroborating affidavits of -— 
~ two disinterested ‘persons showing .the necessity of such. absence, be excused o 


from compliance with the. requirements of the homestead laws as to residence, | 


cultivation, improvements, expenditures, or payment of purchase money, as the. = 


- ease may be, during’ all or any part of the calendar. year 1936, and said entries — 
shall not be open to eontest or protest because of failure to comply with such . 
‘requirements during such absence; except that the time of such. absence shall 
“not. be deducted from the actual residence. required by law, but a period: equal . 
to such absence shall be added to the ‘statutory life of the entry :. Provided, ‘That — 


any entryman holding. an unperfected entry. on. ceded Indian lands may be ~ . 


- excused from the requirements of residetice upon the conditions provided herein, 
but shall. not be entitled to extension of time for the payment of any installment. 
ef the Denes price of the Jand except upon payment of interest, ‘in advance, | 
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at the rate So: 4 per aeaeaie per annum on, ine principal of any ‘dupaia purchase 
‘price from the date: when: such payment. or payments became due to: and. inclu- - 
Sive of the date of the. expiration of the period of relief granted hereunder... 

Se. 2. Any homestead settler or entryman, including any entryman. on ceded 
Indian lands, who is. unable to make the payments due on the purchase price 
of his land on account of economic: conditions, shall be excused from’ making 
‘any such payment during the’ calendar year 1936.-upon: payment of interest, in | 
- advance, at the rate of 4. per centum per annum on the principal of any unpaid. 
purchase price from the date. when such payment or payments. became. due to 
and inclusive of the date. of the expiration of ane period of ‘relief eranted 


hereunder. 


Leaves of absences one al or part of the year ponieued by this . 
act may be granted. thereunder to any homestead settler or entry-— 


man who a established actual residence upon the lands and who 


thereafter found it necessary because of economic conditions to leave 
his homestead to seek employment in order to obtain food and other 
necessaries of life for himself or family or to provide for the educa- 
tion of his children. 

The application for such leave. of absence must be filed in the 
proper district land office and give the name and present address of 
the applicant and be sworn to by him and. corroborated by the affi- 
davits of at least two witnesses in the land district or county within — 
which the lands claimed under the homestead laws are located, be- 
fore an officer authorized to administer oaths and using a seal. It 
must describe the land by legal subdivisions, section, township and 
range numbers, give the serial number of the entry and name of land 
office and show the date when residence was established thereon and 
how the same was maintained thereafter by giving the dates of the 
begirining and ending of all residence periods. and of all absence 
periods, and-the character of the improvements and cultivation per- 
‘formed by the applicant. It must set forth fully all the facts on 
which the claimant bases his right to a leave of absence, what effort 
was made to raise crops, giving the dates of the planting and the 
kind of crops planted, the purpose of his request. for leave, and the 
_ period for which the leave is desired. The address of the claimant 
during his absence should also be supplied if possible. 

The provision for leave of absence applies to entrymen only if 
they have established residence upon their claims. It also applies to — 
‘settlers who have not made entries. If the latter file applications for 
— leave.of absence hereunder, you will assign them current serial num- 
bers. If the settler has theretofore filed notice of his absence under 
the Act of J uly 8, 1916 (89 Stat. 341), the application under this 
act. will be given the serial number already. diactaies such notice of | 


absence. . 
The period during achiche a remastenders is abst fara his saline 


= pursuant to a leave duly granted under this act, can not be counted — 


oe | DECISIONS: OF THE DEPARTMENT OF THE INTERIOR, BAL oo 


as a part ae the cei residence on File. land: required by law; but 7 | 


an equivalent period. may be added to the statutory. life of the entry. 
If the application | for relief under this act is allowed, it. will 


epee as a stay during the period for which the leave is granted a 


against contest based: upon the charge. that the entryman has failed 


to comply with the law in the matter of residence, cultivation, im- or 
provements, expenditures, or payments of purchase price, prior to 


the filing of the application for leave of aoe m 1 the: absence. of 
fraud in procuring the same. = ae ne 
If the showing made is saListicloty: 4 you ‘wal: ely ey 


the. application to this office by special letter with notation of your - 
allowance thereof and advise ‘the appheant of your allowance of. 


this application by ordinary mail. If it is not satisfactory, - you will | 
reject the application, subject to the usual right of appeal, and all _ 
| appeals will be promptly for warded to this office by special letters. 


APPLICATION - FOR. UXTENSION OF ‘TIME ‘TO MAKE PAYMENT OF: ANY 
INSTALLMENT OF THE PURCHASE PRICE ON HOMESTEAD. ENTRIES ON: 
CEDED INDIAN LANDS -AND OTHER LANDS WHERE PAYMENTS ARE 
REQUIRED. 


Homestead settlers and entrymen on lands in connection. with 
which a purchase price is payable, including ceded. Indian reserva- 
tion lands, desiring relief under section 2 of this act, are not. en- 
titled to an extension of time for the payment of any inst allment 
of the purchase price of the land, except upon proof that. due to 
economic conditions they are unable .to make the payment due, and 
upon payment of interest, in advance, at.the rate of 4 per centum | 
per: annum on the principal of any unpaid purchase price from 
the date such payment became due to and inclusive of the expiration 
of the period of relief granted. 

An extension may be granted. either to the. 1936 anniversary. of 
the date of entry or to December 31, 1986, at the election. of the — 
claimant. 

_ Proof as ; to inability to pay ee amount due on account of eco- 


nomic conditions must. be made by affidavit, duly corroborated, or 


by other convincing evidence. Such proof must be submitted: to. 


the proper district, land office, which in turn will forward the same = 
with recommendations to the Commissioner of the General Land  ® a. 
Office for his consideration. The interest payment should be held by 


you as “unearned. money” pending such consideration. If the proof | 
is found sufficient an extension will be granted and you will be in- Bo! 
| structed to advise the coywiant and to apy the: on to ) the credit _ 
of the: pnerer fund. | Se ae 
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| “Where interest at the rate of 5 per centum, or other: ais ha fare: - 
_tofore been paid and an extension of time. for payment granted, 


the interest will not be recomputed at 4 per centum under the Act 


of April 20, 1936. Where extensions of time for payment are de- . 
sired beyond December 31, 1936, and where they may be eranted | 


- under existing laws upon the payment of interest in advance at the 


rate of 5 per centuih per annum or other rate, interest will be 
computed under such laws from December 3, 1936, to the ae 7 


ze the period the extension. 
| ot | Fre w. Jo OHNSON, 
| 6 ommissioner. | 
nil | | 
PA, Wicters: 
| First Assistant Secretary. 





MARY M. BOES, DEVISEE; SARAH A. MacQUEEN, MOTHER AND 
| GUARDIAN OF JEAN ELLEN SMITH, MINOR 


Decided Fuly 8, 1936 


Minor Hur OF. DECEASED: HomEsTnapEr—Sxcrion 2292, REVISED STATUTES. 

In. order that a minor child. of a homestead. entryman may be eligible to 
receive the benefit of section 2292 of the Revised Statutes, both its ‘parents 
must be dead. | 

UNPERFECTED ‘HoMESTEAD—DEVISABLE ie Smori0k 2291, ReEvIsep Star 
-uUTESs—PROoF BY HEIR oR DEVISEE—PREFERENCE OF DEVISEE OVER Hizirs. 


An unperfected homestead entry is not a part: of the entryman’s estate, but, 


‘by the terms of section 2291 of the Revised Statutes, if there be no widow, | 


proof may be made by the heirs or devisee. The devisee is merely the 
person nominated in the will as the party who may avail himself of the 
privilege granted by Congress to complete the proof and secure to himself 
_.the property, and he is: entitled to preference over heirs in making proof. 


FINAL PROOF—REJECTION FOR Ivsurricrency—Sussequent ComPLIaNce WITH i 


- Law—SupPremantat PROOF. 


Where final proof on a homestead entry is rejected. peenase: of ‘insufficient 
showing -as to compliance with law, a supplemental showing by ew parte 


| affidavits may’ be accepted, without requiring new publication of notice, 
where the defect has since: been. cured and the Goverument is satisfied 


- of the entryman’s good faith (Case of Roscoe L. Wukon,. 43 L. D. 66, 


| cited). | 
: Snorrow 2291, REVISED Srarors “Rianne OF. STATUTORY SUCCESSORS OF Homu- 
- STEADER THEREUNDER—ATIRIBUTES ATTENDING RIGHT. 


~The ‘inchoate right or privilege granted. to. the statutory successors Soe an - 


entryman by section 2291 of the Revised Statutes is one which may. be 


availed of by making satisfactory final proof as basis for patent. It may | 


. be relinquished or abandoned, but it is not subject to transfer. aud does 
not descend by: inheritance (Case of Bernier v. Bernier, 147 U. S. 242, 
; cited). 
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mas ‘Parent TO Hers OR. Wagieud oF .. DECEASED | Eyrmracax—Quesmions Laer: x0 = ike 
DETERMINATION OF LocaL Courts. ee | >? | 


_ Under the established practice of the epavencne: if . it be shown in. =the 


‘  yecord prior to“issuance of patent that an entryman, since deceased, has. | 
made a will purporting to devise his interest in an eniry-made by him; the. ue 


_ patent. is issued to his. ‘heirs or devisees, where there is no widow or 

~Ininor: orphan children entitled to claim under section. 2292 of. the Revised 7 

Statutes ; and. it is left. to the: local courts to. determine,. in ‘such case, ‘who . 
~ are: the heirs and what their individual interests may, be. - aS 3. 


Watters, First Assistant Secretary: 


On July 25, 1932, Thomas Marshall Smith. inde a ae 
raising homestead entry, Phoenix 072297, Application to make final — 


proof was made by Sarah Agnes MacQueen, as mother and guardian. —_ 


of Jean Ellen Smith, alleged minor child of the entryman. . She 
submitted proof of the: death of the entryman on June 10, 1933, and. 
alleged he obtained a divorce by publication: from her on November 
9, 1932, in the Superior Court of Pima County, Arizona. April 23, 
1935, she was allowed to submit proof as such guardian. In the final - 

proof’ it is alleged that the entryman established residence J une. 1, , 
1982, and maintained; the same until his death. 

On the date the final proof was submitted Mary M. Boes filed a 


protest against the.final proof, alleging, in substance, that the entry- - 
man by will dated. June 9, 1933, ‘devised all his property to her —. 


“including all rights under the eniesteadl location in Pima County.” 
| Certified copies of the decree of distribution of the estate of the He 
entryman to protestant, including the homestead, and the findings of 


fact and conclusions of law and decree in the Gi once: proceedings = 


were filed in support: of the protest and show service.on attorneys 
for Mrs. MacQueen. The court. found, among other things, that... 


. - Thomas Marshall Smith and Sarah. J adee Smith intermarried. on. 


November 14, 1928; that the latter deserted the former on December. . 


& ly 1928; that hem were no. children. the. issue of said marriage. | - > 
Documentary. evidence accompanies the protest showing that in a_ 


New York: hospital: Sally Smith gave birth to twins ¢ on 1 February 25, . 
- 1929, one of whom, it is alleged, died. » 3 : 
; By. decision. of June 25... 1985, the Commissioner of ie. General 
Land Office held as follows: | | 3 | : 


Section 2992 of the Revised . een sepeidee ‘nats upon: the: seth of bots 


7 father’ and: “mother leaving -a‘ child, or children, * under : 21. years: ‘of. .age, “the Ss 


right and: fee ‘shall inure. tao ‘the benefit of such infant child | or children. om The 


= section has no application, under’ the- circumstances in this case, as ‘the ‘mother ' 
of ‘the infant claimant is. still alive. ‘See ‘Snaw vs. Heirs of ‘Stott ‘(40 L. De = 
638). Section 2291 of, the Revised | ‘Statutes. “provides that. ‘upon the death of 


- a homestead: claimant ‘proof must. be made. by ‘his: widow * or, in..case ofher. | 
~ death, his heirs or devisee. ?. “In view" of: the’ divorce, - Mrs.” MacQueen: is. not 


Fie enue to submit proof as the deceased. claimant's Daas and upon ane e facts - 
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of record it appears: that Mary Boes, sole devisee under the will of the de: 
ceased claimant, should submit proof. Accordingly, the final proof submitted 
-by MacQueen. as. mother and guardian of the alleged minor child is hereby. re- | 
_. jJected,. subject to. the usual right of appeal. Advise ‘MacQueen. that in the 
event’ an: appeal is filed the same. should bear evidence | of service of | copy . 


, thereof on Boes, 


: The notice of intention. of ace will be held suspended: until the final rob! | 


as submitted. by. MacQueen | is finally. disposed of. . Should the entry be per-. 
fected by Boes, final certificate and patent would not issue In her hame, as 


devisee, but to the “heirs or devisee” of the deceased claimant, leaving all 
questions as to their rights for determination by the courts. See Brown vs. 
- Hughes’ devisees. (17 L. D. 156) and Ha: parte Ellen Bustance. (40 L. D. 628). 
An appeal i in behalf of. Mrs. MacQueen. assails the conclusion. that | 
section 2292 Revised Statutes is inapplicable to the case and cites cer- 
tain court. decisions to the effect that an entryman who has not per- 


os fected his entry has no devisable interest in the land entered. 


Even if it be assumed, contrary to the findings. of the court in the 
divorce proceedings, that entryman died leaving a minor child, the 
decision in Snow v. Heirs of Stott, supra, is controlling: as to inap- 
plicability of section 2292, SUpTA. oat : | 

It is true that the unperfected entry: never bets a, part of the 
estate of the entryman, nor did the entryman have any’ devisable 
interest in the ordinary sense, but by section 2291, there being no 
widow, proof may be made by the heirs or devisee, and the devisee is 
herely the party nominated in the will as the party who may avail 
himself of the privilege granted by Congress to complete the proof 
and secure.to himself the property. Cooper v. Wilder (11 Cal. 191, 
43 Pac. 591) ;. Daniels v. Isham (285 Pac. 902, 905) ; Hays Vv. Wyatt 
(19 Idaho, 544, 155 Pac. 18, 84 L. R. A. N. S. 397). The devisee is 
entitled. to, preference ; in making the proof over the heirs. - Trueman 
v. Bradshaw (43 L. D. 242); Theisen v. Qualley (42 S. D. 367, 175 — 
N. W.. 556). The court having jurisdiction in probate proceedings: 
had jurisdiction of the will and:all the heirs in the probate proceed- — 
ings, and the decree therein determined who was the devisee of the — 
entryman and therefore entitled to prove. up on the cutr ys. Daniels = 
v. Isham, supra, and cases there cited. | aa 

- While this appeal has been periding, attotiieys ae the are | 


= filed, February 6, 1936, a notice of death of the protestant, pen M. 


Boss, supported by: a newspaper announcement of that fact.: 


- In addition to the objection | above noted, ‘the final proof was 


Srenaciedy ‘submitted, as three” years, had ‘not elapsed since the 
establishment of residence, See case of Avy Page Bennett (49L. D. _ 
153). In. making final proof, when the proper period has expired, 
it is necessary to show; among other things, that: there is a habitable - 
house upon the land; and: a final affidavit is required that no part of 
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. die: land has, been alistated erent as. provided. in’ cores 2288, 


i Revised Statutes, an oath of allegiance also being required, “then in — 


~ such case, he, she, or they, if at that time citizens of the United States, , 
‘shall be entitled to a. patent.” 


it has long been the practice, however, to permit, deca final soe 
_ proof to be. perfected by supplemental affidavits, dn the. case. of 


Roscoe L. Wykof (43 L. D. 66) the following rule. was. announced : 


“Where final. ‘proof is’ rejected because of . insufficient showing as to com- 2 


i “pliance with law, supplemental showing by en. parte affidavits may be accepted, _ 
without requiring new publication of notice, where the defect has : since been _ | 
cured and the government is satisfied of the entryman’s good faith, 


- The inchoate. right or privilege granted to the statutory successors. oak 


_ by section 2291, Revised Statutes, is one which may be availed of by. 
making’ satisfactory final proof as basis for patent, or it may be 
relinquished or abandoned. It is not, however, subject to transfer 
and does not descend by. inheritance. AS stated by the Supreme 
Court of the United States in the case of Bernier v. Bernier (147 
U. S. 242), the object of sections 2291 and 2292, Revised Statutes, 
was “to provide the method of completing the homestead. claim and 
obtaining a patent therefor, and not to establish a line of descent’ 
or rules of distribution of the deceased entryman’s estate.” 

In the case of Ellen 8. Eustanee (40 L. D. 628) it was said: 


It is the established practice of the Department to issue patent to the heirs 
generally of a deceased | entryman, if there be no widow, or minor children 
entitled. to claim: under section 2292 R. 8. Or if it be shown in the record prior 
to issuance of patent that. the entryman has made a. will: purporting to devise 
his interest in the entry, then the patent is issued to the heirs or devisees of: 


the deceased. entryman, where there is. no widow, or minor orphan. ‘children: — | 
entitled. to. claim. under section 2292, R..S. It is left for the local ‘courts: to: . 


| determine in such case who the heirs are and what their individual interests 7 


 mnay be. 7 


| Inasmuch as ihe ptoot ae submitted appears to ioe are sai, . 
cient. improvements were placed upon the land, and that the entry- 
man established residence thereon on June 17, 1939, and maintained 


such residence until his death, it-is. believed permissible to accept the . 


proof to.that extent for soneideration: under section 9991, Revised 
Statutes, and to allow its. completion by supplemental affidavit swith; 
respect to the. defects above indicated. Upon further satisfactory 


showing in that regard, patent: may issue to “the heirs or devisees of 7 


Thomas M. Smith, deceased”, leaving it-to the courts. to determine: ; 
the interests of the. respective parties. 3 
ae decision eae from. is modified accordingly. 


| Motif. 7 


- 5676 DECISIONS OF a a INTERIOR [Vol | 
LIONEL H. GRAY 


"Decided core ‘8, 1986 


“ADDITIONAL ENTRY UNDER STooK-RAISING: Ke peti ENTRY Une SKoT10N 8 
. “ENLARGED HOMESTHAD Act-—RESIDENCH REQUIREMENTS. | 
- Where one who has perfected a homestead entry ‘under section 6 of: ‘the 
. enlarged . homestead act applies. to: make an additional entry under see-.- 
tion 5 of the stock-raising | act, he is only required to show, as to resi- 


dence, that at the time of filing application he owned and. resided in good ——_ 


faith upon. the land embraced in his original enlarged homestead entry. 

‘Same—Scorz or INQUIRY BY GOVERNMENT. oe - . G oe ' 

Where, following approval and acceptance by the pepeeanent of final Anoet -_ 
submitted by an entryman under section 5 of the enlarged homestead act, 

-. the entryman applies to make additional homestead entry- under section 6 — 

of the stock-raising homestead act, it is within the province of the ‘Depart-. 

a ment: to. inquire into, and the entryman may be required to show, all the 

. . facts and circumstances relating to the character and extent of his resi- 

dence upon the land embraced in the original entry, for the purpose of . 

| determining whether he was residing upon such land in good faith at the 

time of application for the additional ou this: being contemplated by — 

section 5 of the stock-raising act. g «jos 


Watters, First Assistant Secretary: | | 
- Under section 2289, Revised Statutes, on J Hie 25, 1916, Lionel ce | 
. Gray made honiestana: entry, Salt Take City” 017994, tor the sw, 
NEY, Sec. 1, T. 3 S., BR. 3 W., S. L. M. On his application, the - 
entry was eianeed on January 22, 1918, to one under section 6 of © 
the enlarged homestead act. Final proof was submitted July 25, 
1922, and patent issued October 28, 1922. On December 7, 1929, he 
filed. stock-raising homestead. application 048904 for 600 acres in — 
Sec. 34, T. 2 S., R. 3 W., and Sees. 3, 10, and 11, T. 3.S., R.3 W., 


SL. M, , supported by an affidavit stating in igaibstence that he had 


sseablched residence on his original entry, 017994, on June 30, 1922, 
and that he at this time is owner thereof and resides thereon. : 
~ The-register advised applicant that his showing was not sufficient: 
to allow entry under section 5 but’ would be. considered as one under 
section. 3 of the ‘stock-raising homestead act.. The. applicant ‘ap 
pealed, alleging in support: ‘thereof that he: had established: residence: 
as stated in his final proof, z.-¢., on June 22, 1922, and maintained 
the same for seven months each year. for fous years and for lesser’ 
‘periods in years’ following. Based upon a report of a special agent 


concluding that residence: was never established on. the original entry 


and that applicant was not residing thereon when he filed his appli- 

-- eation for the additional, the Commissioner: of the. General Land 

Office, by letter of. March 10, 1933, directed adverse proceedings a 
against the application on the following charge: | 


That claimant is not entitled to have his application 048904 allowed. under nee ? 
| tion 5 of the act of December 29, 1916, as. additional to his patented ees: 
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entry 017994, ‘Salt. Lake City,. Utah,. Series; for the reason that the latter entry 


‘was made under section 6 of the enlarged homestead act and claimant. did. not 


_ reside thereon for seven months each year for three years or during any. year 
. of the life of said entry. 


At the hearing March 91, 1933, 3 the a ee was the audiaas i ee 


_¢alled by. the Government. The ‘applicant contended that, under the 
language of the charge, he could submit evidence as to. his residence — 
on. the original entry irrespective of the dates of final “proof and 


patent of that entry. The Government made the contention, which a 


_ ‘was agreed to by the register, that the evidence of residence should; 

under the charge, be confined to that made prior: to patent. _ 2 
The entryman testified that he established residence on the original a 
entry J une 30, 1929, and maintained residence. thereon during the | 
o periods as. follows: | 7 hs a a ee 


oe 1999-—J. une 30 to Novechae 1s 
~~ 19283—April 1 to November 20; 
 1924—April 18 to November 255 
 :1925—March 29 to November 13; 
_ 1926—April 1 to November Qs 
_ - 192%—three or four months; | 
| ~ 1928—five months, leaving December. 4; 
.1929—five months, leaving November 24. 


He further testified that his wife was in poor health and a not a | 
_live with him on the homestead but in her own house in Salt Lake _ 
City with his married daughter, or with two of his daughters i in. Cali- | 


_ fornia, and he lived in the winter time in an uncomfortable room in | 
_ a basement; that in the spring he would return to the homestead to 
manage his. ranch (which appears to cover lands embraced in other | 
filings in addition to his entry) and return late in the fall, when the — 


_ snow became deep, to Salt Lake City. He specifies a great many 
‘improvements he made on his ranch which he said.cost him $40,000. 
- The special agent in charge of the Government’s case stated at. 
the hearing that he could rebut the testimony of applicant as to his _ 
residence on his original entry by producing witnesses, but he re-. — 

_. garded such testimony immaterial, as by the admissions of applicant 


he had resided upon the land less than four uionths preceding the. | 
_ date of the issuance of patent. — 

‘Two days after the hearing the register and Mr. ‘Wooley, who acts 
in his stead, were driven to and shown the raxich and original home- - 


stead of applicant by a special agent. In his decision the register a 


relates what he observed. on the homestead and on applicant’s ranch, — 
He found the buildings on the ranch dirty and dilapidated and show- 


ing no signs of usage in recent years. ‘He admits that the houses” 


might have been habitable at some remote. time. On the homestead 


he found indications of two former cabin sites and a small shack : ac 
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of: poor ‘material ‘6. by 8 fast; swith. pidioathonis that it. had beet. 
| recently | built’ and equipped ‘and. having ‘some dirty and worn- \-out 
| furnishings. therein, and little evidence of experiditure.. ee ae 
The register found that .the charges were sustained. ‘His « con 
clusions, however, seem to be based’ upon his personal inspection of 
the homestead. “AS the record ‘shows that the register had the’ view 
that the charge related to residence of the entryman before he ob- 


oes tained title, his decision leaves ‘it uncertain whether he found that 


- the entryman, ‘did not reside on the land during the years and for 
the periods stated in his testimony. But taking it to be his finding 7 

that the entryman did not reside on the land prior to and at the time. 

of his application for the additional, it is not believed that his obser- : 
vations as detailed during an thepection four and a half years atter 

the date of application justifies the disregard of the uncontradicted 
_ testimony of the entryman as unworthy of credence. 

In his decision the Commissioner stated : 

The principal issue in the case is as to the. right of fas applicant to ‘aim 


credit for residence maintained by him upon. the land in his original patented 
entry after proof and patent thereon, and some years prior to the date of filing 


his present application 048904, in order. that the application may be allowed . 


under section 5 of the stock-raising homestead . Hany and peerecee without 
further residence showing. oe. 


Adverting to the entryman’s statement that his residence began 
- June 30, 1922, and continued to the dates of final proof and patent, 
and to the. provisions of paragraph. t 19.0f Circular 523, which pro- 
vides that— | | | 

19.. A. person who nae madé entry under: section 6 of one of the enlarged 
homestead acts may make an additional entry under the provisos to section. 3. 
or under section 4 or.5 of this act, provided all-be designated as stock-raising 


land ; but he must reside on the land entered under this act or on that originally 
entered, 0 the extent: required by the thr ee-year homestead act. 


the Commissioner held that—_ 


Any | residence which - may have. been maintained by him upon the “original 
entry. since patent issued is not a point of issue in the present contest as the 
charge relates to the period during which the original was an existing entry. 


‘Entertaining the above- expressed opinion as to the requirements of 
the law, it is difficult to. understand why a. hearing should be ordered 
on ‘allegations of fact by. the applicant. which, taken as. true, showed 
prima, facie that: he was not entitled to fe. under. the Commis. 
sioner’s ‘View, an additional entry. under section 5 of the act... 7 

The holding to the effect that any residence made on an. aig 
made under section 6-of the énlarged homestead act after the patent 
- thereof is not material in determining the entryman’ Ss. qualifications 
as an applicant for. additional entry. under section 5-of-the. stock- 
- raising : act is not in harmony with the s views. of the Department. 


B51) . ‘DECISIONS | ‘OF THE DEPARTMENT OF THE INTERIOR ; 819 


eee case ‘of: United States v. Samuel Don Probert, decided Sep: | 


tenibée 8,.1935 (55 I. D. 341), is like the present case in ‘material ~. 
facts. : There, Probert'-made an entry for land under section 5 of ~ 


_ the stock-raising act on July. 23, 1928, based on a. previously patented 7 
entry made under section 6 of the salgeod homestead act (which,.as — 
here, required no. residence to periect). In: his final’ proof..on the 
additional entry, made October 19, 1933, he showed that he owned 
and resided upon the original entry. when: the additional was made, — 
and. specified. periods of residence amounting to more than seven. 


| 2 months. each year from 1928 to 1933, inclusive. 


— Upon consideration of section 5 of! the stock-raising act, pie ep 
19 of the regulations above referred to, and previous departmental 
celine the Department expressed. the view:  % 


i Gs ‘may be. ‘assumed that in the formulation. of paragraph 19 the: faet: was .? 


recognized that. entries under section 6 of the enlar ged homestead, act would be 
i patented without: the necessity of any residence, and therefore it was. necessary. | 


for the ‘applicant - under. section 5 of the stock-raising - act to show, as that. 
section required, that. he resided upon: the land: previously acquired. It is ~ 
believed, however, that the specification in the: regulation. that the residence : 
should be to. the extent. required under. the three-year homestead act Boe 
further than is: necessary under the terms of the act. | | 

Section 5 of. the. act plainly requires: that. the. applicant must eeiiie® oir ine 
land theretofore patented to him as a condition precedent to the allowance of 
entry under that section. The word “reside”, however, is. used in the. same 


--. gense as it is used in other provisions. of the homestead. law, and. means an 


actual, bona. , fide residence on the land to the exclusion of a. home elsewhere, 
and not a temporary Sojourn at the time of application made for the purpose 
of ostensible compliance with the condition. It is therefore within. the prov- 
ince of the Department to inquire into, and the. entryman may be. required to 
show, all the facts and circumstances : relating to the. character. and extent of 
his residence for the purpose of determining whether he was residing upon 
the land in. good faith. at the. time of application for the additional entry, If 
the bona fide character of his residence BpEeArS, nothing further. in that ee 
. is required. | 
It follows that the last clause of the charge, which alleged. failure tc main- 


tain residence for seven months each year for at least three years, ‘is immate- a = 4 


‘Yial. and may be regarded. as surplusage. 


| In this view, on the evidence adduced. at a were the ee 
tion: of Gray is prima facie allowable, as it is sufficient to show that 


_ his original entry was ‘owned by him: ‘anid was his place. of-residence mae | 
when he filed ‘his application for the additional. However, as the 
contest was. instituted: and tried on an erroneous view: of: the: law, se 


which deterred: the special agent in ‘charge of. the hearing from pre-. 
senting evidence, which the report thereon indicates: is available to 
the Government, tending to show that: Gray was not a bona fide 


resident on his original entry at any time, but was at all times mate- igt 


rial. a Jegall and actual: resident of. Salt Lake at the action OF the ; 
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‘Commissioner, rejecting the application, 1s: eed without preju- 
“dice to the institution of new proceedings to ascertain whether the 
applicant had a dona fide residence on the original entry, 017994, at. 
the date of his application, 048904, to. qualify him as. an entryman 
under’ section 5, or has performed such residence requirements. as 
would entitle hin to oeny under any other section of the stock-rais- ne 


| ing homestead act. 


1 
N. 


JOSEPH E, HATCH 
‘Decided July 8, 1986 . ee 


-GRazine irene UNDER Sorrow 15, TAYLOR Gragine. Son—Aurmomry OF | Snore | 
TARY OF THE. INTERIOR, | 
Section 15 of the Act of June 28, 1984, cproyidds fuae. only as situated in 
such isolated or. disconnected. tracts as not to justify their inclusion in any 
grazing district established pursuant to the act may be leased for. grazing 
purposes, and . the determination of this. matter is, by the. sors of the act, 
left to the Secretary of the Interior, — | | 
APPLICATION To MAKE EXNTRY—SHGREGATIVE nee Cees OF: ee OF 
THE Interror—Lanps In” ‘“DsTsBLIsHED GRAZING DistRIots—GRAZING LBPASB . 
APPLICATION. | be ? , Ripe Ss omg AT ed 
A legal application to make entry of lands abiect: thereto, while eas 
reserves the land applied for from disposition to another under any public 
land law: until final action thereon ; but the mere filing of. an application 
for. public lands, or rights in- aennectiGit therewith, confers no absolute 
right. where. allowance is discretionary with the Secretary: of the Interior, 


‘such as the privilege of making a grazing lease under section 15 of the : 


‘Taylor Grazing Act. Accordingly, a lease application under this. section, 
- although prior in time to the inclusion of the land in a grazing district, 
~~. does not. segregate the land as against the: United: States and is not a bar 
to such inclusion, ice Pat | ee Pg a o 


Cass DISTINGUISHED. | 7 - 
Case of Goodale Vv. Olney (er) L. D. 904), and cases there cited, distinguished. 


' 


a Waurers, First Assistant Secretary: = a wt ge 
This is an appeal by Joseph E. Hatch, of Baddelen Utah, from 


the decision of the General Land Office of July 23,. 1935, which re. 


_ jected his application, filed October 13, 1934, for a grazing lease, 

under section 15 of the Act of June 28, 1934 (48 Stat. 1269), for 

certain described lands in T. 12 N., Rs. 6 ‘and. 7 E., 8S. L. M., Utah. 
The lands applied for were included in ‘Utah Gracie District 

No. 1, established by order of the Department dated April 8, 1935. 

| Section: 15 of the Act of June 28, 1934, provides that. only lands 

- situated in such isolated or disconnected tracts as not to justify their 
inclusion in any grazing district established pursuant to the act may 


. 55] ; | "DECISIONS: OF THE DEPARTMENT: OF THE INTERIOR 581 ae 


be Teased: for. grazing purposes, and the determination of this matter 


_. is, by the terms: of the act aforesaid, left to the Secretary of the | 


Interior. In the exercise of this authority, Utah Grazing. District : 


No. i was established. The land being within a grazing district, the — . : 


7 application of Hatch was rejected. 


In a brief filed in support of Hatch’s acpeak itis. eeaiandied, that” E | 


since the lands involved were embraced within the grazing district — 


subsequent. to the filing of Hatch’s application, a valid existing right ~ ~ 
had. attached which could not be overcome by such withdrawal, and 
the case of Goodale. v. Olney (12 L. D. 324) 1s cited in support re 
this contention. In that decision it was held that an application Foe 
~ to make entry. of lands by one duly qualified: is equivalent to an 
actual: entry, in so far as: the rights, of the applicant are concerned, 


and that such application, while pending, reserves the land from | 
other disposition. In the circumstances of the Goodale- Olney case, 
which was a controversy between a homestead applicant and a home- 
stead entryman, the land being subject to entry, the pending home-: 


stead application - reserved the land from disposition to another under 


- the homestead laws; but the rule stated is too broad for recognition 
as to all. applications: for public lands or rights therein. The De- — 
partment has long held that the mere filing of an application for 
public lands, or rights in connection’ therewith, confers no absolute 
right where the allowance of such claim is discretionary with the 
Secretary of the Interior, such as: the. privilege. afforded by. section . 
15. of the Taylor. Grazing Act. That section does not apply with — 
respect. to lands within an established grazing district, nor to lands - 

so situated as to: justify their inclusion in any grazing district “to 


be established.” Jt.is immaterial, ther efore e, that the grazing district 


in this instance was established ntiae the date of the application. De on. 
Apparently, the proper course for the applicant is to make appli- 
cation. for grazing privileges under the regulations governing. the 


grazing district. If he believes the lands are not of the character — - 


to be included in the grazing ‘district which has been established, 


he may apply to the Director of the Division of Grazing for their — ew. 


elimination from the grazing district, so. o that at they may be leased under 7 
section 15. | | 


In the seciaen appéaled fet. the governing law appears to tage bast wha. 


been correctly. applied to the facts appearing: of record, and said 


- decision is accordingly: affirmed, - 
5 : “Affirmed _ 
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“APPLICATIONS FOR EXCHANGES OF. STATE LANDS: ‘UNDER SEC, 8 
OF THE TAYLOR GRAZIN G. ACT cas AMENDED: abe on oF J UNE 
26, 1986 as | 

" Regoranions 


‘{hreulax No. 1398], 


~Duparrment OF THE ‘Irertor, 7 
GENERAL Lanp OFrFice, 
Washington, D: Ow Tuly 22, ‘1936. 


‘Ruarsterg, aoe ITED » Snares Lanp Orricss: : 


~ Subsections (c) and (ad) of Section 8 of. the. Eavlor Gaia re = 


ie approved: June 28, 1934 (48. ‘Stat. 1269), ‘as. amended ie the. os tof 
dune 26, 1936 (49 Stat. 1976), read as follows: .. | i 


(ce) Upon application of any State to exchange lands within or without the a 


boundaries of a grazing: district: the Secretary of. the Interior shall; and ‘is: 
hereby. directed to,. proceed with such exchange. at the: earliest practicable date . 
and to cooperate fully with the State to that end, but no State shall be per- 
mitted to select. lieu lands in another State. The Secretary | of the Interior 
shall accept ou: behalf of the United States title to .any State- owned lands 
~ within or without the boundaries: of a grazing district, and in exchange there- 
for issue patent to surveyed grazing district land not otherwise reserved or | 
appropriated or unappropriated and. unreserved surveyed public. land; and in 
making: such exchange the Secretary is authorized to patent to such State 


land either of. equal value or of equal acreage: Provided, That no State shall -— 


select public lands in a grazing district in furtherance of any exchange unless 
the lands offered by the State in such exchange lié within such grazing dis- 
- triet and the’ selected lands lie in a reasonably compact. body which. is so 
located as not to interfere with the administration or yalue of the remaining 
land in such, district for grazing purposes as set forth in this Act. 

When an exchange is-based on lands of equal acreage and the selected lands 
are mineral in character, the patent thereto shall contain a reservation of all 
minerals to the United States; and in making exchanges of equal acreage the 
Secretary of the Interior is authorized to accept title to offered lands which 
are mineral in character, with a mineral reservation to the State. 

_ For the purpose of effecting exchanges based on lands of equal acreage the 
identification and: area of unsurveyed school sections may be determined by 


4 protraction or otherwise. The selection by the State of lands in lieu of any 


such: protracted school sections shall be a waiver of. all of its nent to such 7 
Sections. | | 

| -(d). Before any gach exchange » under this section shall -be effected, notice 
. of. the contemplated exchange, describing the lands" involved, shall be pub- e 
lished by the Secretary of the Interior once each week for four suecessive 
weeks in some newspaper of general ' circulation in the county or counties in 
which may be situated the lands to be accepted, and in the same munner in 


some like newspaper published in any county in which may be situated any. - 


lands tobe given in such exchange; lands conveyed to the United States under 
this Act shall, upon acceptance of title, become public lands, and if located 
within the exterior boundaries of a grazing district they shall become a part ; 
of the district Within the boundaries of which they are > located : Provided, That 
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either: ‘Savty to an. ji exeuanee based. upon: equal soalae ‘under: sents. Section Taaye 3 
“make. reservations of minerals, easements, or rights of use. “Where reservations | 

are. made in lands conveyed. either to or by the United States the ‘right. to 
enjoy ‘them shall be subject. to" ‘such reasonable. conditions respecting ingress 


~ and egress and the use of’ the surface of the land as may.be deemed necessary, 


Where mineral. reservations: are-made by: the grantor in lands conveyed by the | 


| United. States, it shall be so. stipulated: in the paterit, and any person who ve 
prospects for or acquires the right. to. mine and remove the ‘reserved mineral ~ 


deposits. may. enter and. occupy ‘SO much of. the surface. as may be required 


ay for, all purposes incident. to the prospecting for, ‘mining, and removal of the — 
i mninerals: therefrom, and may mine and remove such minerals, upon ‘payment O 


7 to the owner ‘of the surface for. damages caused to the land and improvements 
thereon. . No fee shall be charged for any exchange of land made. under ‘this 
Act except one- -half. of, the: cost of eueenine: notice Of. Be. ees cuee ex. change oy 
Pa herein provided. | 
| ae Application. For Bihonge aot 8 oft he’ rack as. me aed 
authorizes exchanges of lands between the United. States and a, State, 
upon. the application. of a State, and. provides: for the issuance. of . 
patent for the selected lands upon. acceptance. of title to the lands 
conveyed. to the United. States 1 in exchange therefor... ‘Lands offered. - 
in exchange by a State may be lands owned by the State. within or 
without. the boundary of a grazing ‘district, and the selected lands 
may be an equal value or.an equal area of. surveyed grazing district 
lands not: otherwise appropriated or. reserved, or unappropriated. and 
unreserved surveyed public lands of the. United, States, within the 
same State. If, however, the -selected lands: are within a: grazing 
district, the lands offered by the State in exchange must be within. 
the same grazing district and such selected lands must lie in a rea- _ 
sonably compact body so as not: to interfere with the administration 
or value of the remaining: lands in the district for. grazing purposes. _ 
When an exchange is based on equal values, ‘the values of both | 
offered. and selected lands are ‘to be determined by. the. Secretary Ol 2; 
the Interior, consideration being given to’ any. reservations of min- — 
erals or easements which may be. made by the State or the United | 
| States. _ : | : | 
“When mineral lands : are pelee ds in an exchange baséd. ‘upon. 2 egal | 
“acreage, the. ‘patent, will contain a reservation of all minerals to the 
‘United States, and in any exchanges based upon equal acreage the 
State may ‘offer mineral lands owned | ‘by the State, with, a mineral * 
. reservation to the State. | 3 | | 
~Unsur veyed school sections within or “without the bonndaiy of a 
grazing district may be offered by the State ‘in an exchange based - 
- upon equal areas, but no mineral reservations to the State may be: — 
—tnade in such nnaurveyed sections the identification of which ‘will be © 


determined by protraction or otherwise, the State by such oe -_ 


Cibceees | all tights to. the “unsurveyed sections, 
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School sections, surveyed or unsur veyed, included @ihic anal | 
forests, national parks and monuments, Indian or other. reservations 


or withdrawals may not be offered as a basis for achaiee under said Con! 


section 8 of the Taylor Grazing Act as amended, ; 

_ Payment of fees will not be required in. the case of any exchange | 

| but the State will be required to pay one-half of the cost. of the | 

publishing notice of a ‘proposed exchange. . | 

A State desiring to exchange lands under the provisions io ie 3 

act should file application, in triplicate, in the district. land. office 
having jurisdiction. over the selected lands, or in the. General Land — 


Office when there is no United States distact land office within the 


_ State. Such application should describe the lands offered to the — 
= Government, as well as those selected. in exchange, by legal subdivi- — 
sions of the public land surveys or by entire sections, and nothing 


Jess than a legal subdivision may be surrendered or selected. The 


application for exchange should identify the grazing district mn 


which the offered or selected lands are situated; if in a grazing dis- 
--- trict, should state whether the proposed. exchange i is to be based upon 
‘equal values or equal. areas; and if based’ upon equal values, should 


state whether or not any 1 exervetions of minerals, easements, or other | 


rights of use in or. to the offered lands are ey and what use 


thereof is contemplated. Also, when the application is based upon 


equal values, it should. show the reservations or easements which are. -_ 


acceptable to the State and which are to be made by the United 


| “States. affecting the selected lands. Each application for an ~ 


| : exchange must be accompanied by ‘the aor oanee certificate: and — 
affidavit: aren 


| in tion is made under and pursuant to the laws of the State ; that 
the lands selected and the lands relinquished are. approximately | 
of equal value (unless: the exchange i is based on equal areas) ; that 
the State is the owner of the lands offered in exchange (unless | 
the offered lands are unsur veyed) ; that the offered lands. are not — 
‘the basis of another selection or exchange, and that the selected. . 
: lands. are ‘unappropriated and are not occupied, claimed, im- 
ee proved, or cultivated by any person adversely to the State. 
_. B. A corroborated affidavit relative to springs and water holes 
_ onthe selected: lands in accordance with existing — | 
| - pertaining | thereto, : | | 


2, Action by the Seeger _ie the. A ees for aes ap- :. 
7 pears regular and i in conformity with the law and these regulations, — 
the register will assign the current: serial. number thereto, and, after 
- making appropriate notations upon his. records, will iranemit, the 
ge original and triplicate copies of the e application to the Gener al Land _* 


A. A csrinette ine the alecting agent chouane that the ; ne 5, i 
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‘Office, waetee ee a Sonat as to any saat = of record, ere Gf es 
the selected lands are within a grazing district, will ‘transmit the 


duplicate copy of the application to the Director of Grazing, who | 


will report to. the Commissioner of the General Land Office as to- 

| whether in his opinion the selected. lands are so. located as not to . 
interfere with. the administration or value of the remaining lands i in 
a the district for. grazing purposes within the meaning of the act. 
— An application. for exchange will be. noted “suspended” by. the a 
register and unless disallowed, the - ands applied for in. exchange eo 


will be segregated upon the records of the district land office and . « 
General Land Office, and will not be subject to other appropriation, es 
application, selection, or filing. : 


Circular No. 1884, approved April 15, 1936, is. ‘hereby. evoked: in a 
so far as it pertains to escneee by a State under section 8 of the | 


grazing act as amended... _ 

3. Action of the General Land Office. When an stthanie | Is besa 
upon equal values, upon receipt. of a favorable report from the Direc- 
tor of Grazing (where the selected lands are within a grazing dis-_ 
trict), all else being regular, the Commissioner of the General Land 
Office will transmit the triplicate copy of the application to the. 
Director of the Division of Investig ations with a request that a field . 
investigation be. made for the purpose of determining the values of. 
the offered and. selected. lands; whether the selected lands are occu- » 
pied, improved, cultivated, or claimed by any one adversely to the 
State; whether the selected lands contain. minerals, timber, springs, - 
water holes, hot or medicinal. springs, or any special Features which | 
should be considered in. acting on the application; and whether the — 
reservation which the State desires to make in the offered. lands, af 
any, together with the contemplated use of such reservation, will in 
any way affect adversely the administration of the grazing district, 7 


if the offered lands are within a grazing district. The field examina-_ . 
tion should be made as soon as possible, and report and special recom- 


| ‘mendation should be submitted to the General Land Office. 


When an exchange is based upon equal areas, if a field examina- 
tion is found necessary to determine the character of the selected 


lands as to. mineral or springs or water holes, the Director of the 


Division of. Investigation will be: requested to have a field investiga- oe 


tion -made for either or both of such purposes. 


4 Additional Evidence Required—When the field. investigation _ : 
report is received and an exchange of equal values has been estab- _ 


lished, or, in the case of an. equal area exchange, where no field. 


2 7 investigation is found necessary, the Commissioner of the General - 
Land Office, unless he hag reason to do otherwise, will, with the ap- 
- proval « on the - Secretary: of the peer re issue notice for publication ce 
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- of the conteinplated ae ann sail require ‘the State: ea : 
the register of the district land office, to submit proof of publication: 
of notice, a duly recorded deed. of conveyance of the offered lands _ 


(unless such: offered lands are unsurveyed), a certificate of the proper 


State officer. showing that the ‘offered lands have not been sold or a 


otherwise encumbered by the State, and a certificate by the recorder - 
of deeds or official custodian of the records of transfers of real estate, 


in the proper county, or by an abstracter or abstract. company ap-. : 7 


proved by the Gener al Land Office that no instrument purporting to 


oe convey or im any way encumber title to the offered land i is of record : 
- or on file in his office. Where reservations of any kind are.made in 
the offered lands complete descri ption thereof should be furnished. 


If, however, the offered lands were ever held in private ownership — 
and were acquired by the State from such source, it will be necessary 
_ for the State to furnish an abstract of title showing that at the time 
_ the deed of conveyance to the United States was recorded the title 


to the lands covered by such. deed was in.the State making the con-._ 


veyance, a certificate that the lands so. conveyed were free from 
judgments or mortgages, liens, pending suits, tax assessments, or 
other encumbrances, except paeh reservations as may be made in the . 
lands conveyed, and a certificate by the proper official of the county — 
in which the lands conveyed are situated showing that all taxes 
levied or assessed against the lands conveyed to the United States, or 
that could operate thereon as a lien, have been fully paid or chine no 
taxes have been levied, or whether there's is a tax due on such lands 
that could operate as a lien thereon but which tax is not yet payable, 
and that there are no unredeemed tax sales and no tax deeds out- 
standing against such lands conveyed to the United States. 

5. Deed of Conveyance—The deed of conveyance ,to the United 
States must be executed, acknowledged, and duly recorded in ac- 
cordance with the laws of the State making the exchange, and must 
be accompanied by a certificate of the proper State officer showing 
that the officer executing the conveyance was authorized to do so 
under the State law.. The deed should recite that it is made “for and - 

in consideration of the exchange of certain lands, as authorized by 


ee ‘section 8 of the Act of June 28, 1934 (48 Stat. 1269), as amended.” 


6. Abstract of Title—The abstr act of title, when required, must 7 : 
; aioe that the title memoranda. contained therein are a full, true, 
and complete abstract of all matters of record or on file in the office » 


of the recorder of deeds and in the offices of the clerks of courts of — - | 
record. of that jurisdiction, including all conveyances, mortgages, _ 


pending suits, judgments, liens, lis -pendens, or other: encumbrances. 

or instruments which are required by law to be filed with the‘record-. 

ing officer and which appear in the records of the offices of the clerks _ 
of courts of aoe afecting, in any manner whatsoever the title to 
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| the’ land a _ conveyed to the United States. The. abstract of title | . 


may be prepared: and certified by the recorder: of deeds or other ~ 


proper officer under his official seal, or it may be prepared. and. au- ia 
thenticated by an abstracter: or by an abstract company, appr oved 
_ by the. General. Land. Office, in accordance: with section 42. of eo 


| Bare regulations of April 11, 1922 (49 L. D. 15,.69).. 


7: Taxes.—In case the jan. conveyed to the United States has. a. 


: are held in private ownership and taxes have been assessed. or 
levied thereon, and such taxes are not due and payable until some 


future date, the State, in-addition to the certificate above required ie’ oa 


relative to taxes and tax assessments, may furnish a bond with 


| qualified corporate surety for the sum of twice the amount. of. taxes | 
‘paid on the land for: the previous year in order to indemnify the 
United States against loss for the tax as. assessed or levied but not 


_ yet due and payable. In lieu of the bond the State may- submit a 


sum similar to that required in the bond, and if and when proper evi- - 


dence is furnished showing the taxes on. ‘the land conveyed have been: 
paid in full, the said sum wil be returned to the State. ) 
BL Publidavion of Notice—The publication notice must give. ae | 


name of the State making application, the serial number and date 
~ of the application, act nade which application is filed, describe . 
both the offered and selected lands (except that where. the offered 


lands are unsurveyed no notice of such lands will be required) in. - 


terms of. legal subdivisions of. the public land surveys, and state - 


that. the purpose of. the notice is to allow all persons claiming the | 


~ selected lands or having bona fide objections to such exchange an | 


opportunity to file their protests or other. objections in the district . 


~ Jand olfice,. or in the General Land Office, together with evidence * 


that. a copy. of such protest or objection has ee served upon the 


_ State. Such notice must be published once a week for four consecu- — 


tive weeks in some designated newspaper of general circulation Ino 


the county or counties in which may be situated the lands offered. to i . 
the United States, and in the same manner in some like newspaper 
_ published in any county in which may be situated any lands to be 


_. selected'in exchange. In the event of the designation of a daily _ 


newspaper, the publication should be made in the Wednesday issue 


thereof. A similar notice will. be posted in the district land office 
during the required period of publication. Such notice. for publica- 
tion willbe sent by the General Land Office to the register for for- 
warding by him to the applicant with instructions for publication 


in the newspaper. or newspapers designated, but where there isno | 
United States'land office in the State applying for the exchangé, the 
notice will be sent direct to the State with instructions for publica- os 
tion in ‘the: ee ee designated. — Proof of publication of notice” 
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shall onsite of: an affidavit by the ableton or. rs or other ; 


oh, proper employee of the newspaper, showing the dates of publication, 


and attaching thereto a copy of the notice as published. ° The reg- 
ister shall transmit such evidence of publication to this office with 
his report as to whether or not protests or contests have been filed 
against. the proposed. exchange, ane shall oi as to the: Dosing : 

of notice in his office. — 

The State will be responsible. foi pesca: of: one , halt the cost a 
publication, and the publisher should bill the Commissioner of the 
General Land Office for the other half in- accordance with instruc- 
tions contained in the adver re order: scr ie re une notice for 
publication, : ye | 

9. Further eae Bap Ganonit Taha Ofitce eye ssablalian of 
notice, conveyance, abstract of title, and other.evidence required of. 

the State: will, upon receipt in. the General Land Office, be exam- 
ined, and if od regular and in conformity with law, and there 
are no objections, title will be accepted to the offered land and a 
ent will issue for the land selected in exchange. _ 

| Should the report from the Director of the tion of] oe faslivn. 
tions, upon field investigation, disclose inequalities of value, ‘the 
Commissioner of the General Land Office will advise the. State and 


afford oppor tunity for adjustment so as to bring the cae within 


the provisions of the law. 
In the case of an equal area exchange, . should the report. of the 


Division of Investigations show that the selected lands are mineral — | 


in character, the State will be required to file consent to the reserva- 
- tion of all minerals therein. to the United States. In making ex- _ 
changes based. upon equal areas, when the offered lands are mineral. 
in character and the State holds title thereto, the State may, if 


desired, reserve the mineral rights i in such offered lands in accord- ~ 


~ abee with the provisions OF paragraph 2 of subsection (¢). of section 

8 of the act. | 7 

Notices of additional requir ements, tom, or ae adverse 
action will be given, and the right of appeal, review, or rehearing 
recognized in the manner now prescribed by the Rules of Practice. 
Protests against exchanges should be filed in the district land office, 
from where they will be transmitted to the General Land Oflice for 
_consideration and disposal. — | 
- Should the application for exchange ‘be. finally ror or the 
ee canceled for any reason, any abstract of title filed will be 
returned to the State, and the State will be advised of its right to 
~ apply for a quitclaim ded under existing law for - land eee | 
to the United States. 2 age ’ | | 
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10. ‘State School Lands at i “1B: provided im section L of the act | 
that— of : 


“Nothing i in this Act shall be construed in “any way to diminish, " geatrior or | 


impair | any’ right which has been. heretofore or may be: hereafter » initiated 


under existing law validly affecting the public lands, and which is main- 


tained pursuant. to such law: except. as otherwise. expressly provided in this _ - 
Act, nor to affect any land. heretofore or. hereafter surveyed which, except for. | 
the provisions ‘of this: Act;,: “would bea. part of any grant to any State, nor as _ 


. limiting or restricting the Howes or “aatheney: of any State as to matters : 4. 
within its jurisdiction. ” : ices 

. 2 The words “Nothing am this Ree shall 9 spaced in. any way ei 

#7. * - to affect any. land heretofore or hereafter. surveyed which, 


except for the provisions of this Act, would be a part:of any grant — 


- to any State” were. obviously intended: to preserve school sections, _ 2 


both surveyed and unsurveyed, included. within the boundaries of 
a grazing district established under the provisions of the Taylor : 
Grazing Act, in exactly the same status for the purpose of any grant 
to any State as the lands would have had had the Taylor Grazing 
Act. not been passed. and had the lands not been included in the 
grazing district. . | 
A’ grazing district is not a reservation within the meaning of the: 
Act. of February 28,1891 (26 Stat. 796), and therefore school. sec- 
tions, surveyed or ‘unsurveyed, within a grazing district, are not for 
that reason only valid base for indemnity school land selections 
under said act of 1891. The inclusion of unsurveyed school sections 
within a grazing district will not prevent the title to such lands _ 
from vesting in the State upon the acceptance of the plat of survey 
thereof by the Commissioner of the General Land Office. | 
_.. Granted school sections owned by a State within or without the | 
boundaries of a grazing district may be assigned by the State as a ~ 
basis for an equal value, or equal area exchange, and unsurveyed 
school sections within or without the boundaries of a grazing district: 
may be assigned by- the State as a basis for an equal area exchange, 
as provided in . subsection (¢) of section 8 of the ae ee Act, 


as amended. 


This circular: supersedes Cireular No. 1346, in. so far as” ‘Stato 
exchanges are concerned, 7 
State applications for chance penne at. the dais: of ‘said: ck: _ 


a of. June 26, 1936, will be governed by the provisions of the act. of _ Be = 
Fa — une > 28, 1984, as ‘amended by the act of 1936, and these. regulations. 7 


- FReD Ww. : oa 4 ommissioner. 
oT, A. a 7 aw ea 
| First Assistant Searcy. 
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- ‘EXCHANGES OF STATE SCHOOL LANDS. IN APACHE, NAVAJ 0, AND 


COCONINO A as ARIZONA, UNDER SEC. 3, ACT OF J UNE 14, 
(1984 : | } | 
| Reauratsons | 


| [Cireular No. 1800), 


‘Department OF THE y TNermkroR; 
—_ ‘GENERAL Lanp Grrcie: | 
7 Washington, DOC.  Suily 2 21, 1986. 
Recistsr, U. Ss. Lawn’ Orricz, -Puoentx, Anwzona: 
+ ‘Section 8 of the Act of June 14, 1984 (48 Stat. 960), entitled “An. 
Act to define ‘the exterior eure of the. Navajo Indian Reserva- 
; tion in Arizona, and for other purposes”, provides as follows: 


| Upon the completion of exchanges and consolidations authorized by section 2 
of this Act, the State of Arizona may, under rules and regulations to be pre-— 


- seribed by the. Secretary of the Interior, relinquish to the United States such | 


of its: remaining school lands in Coconino, 2 Navajo, and Apache Counties - as. 
“it may see fit; and shall have the. right to select from the. vacant, unreserved, 
and nonmineral public lands in said counties lieu lands equal in value to ~ 
- those relinquished without. the: payment of fees or. commissions. | 7 ze - 


- Section. 2 of said act contains the following provision: 


‘The State. of. Arizona may. relinquish such tracts of. school isda within 4 the : 
boundary of. the Navajo Reservation, as defined. by - section 1 of this Act, as 
it may see fit in favor of said Indians, and shall have the right to select other 
‘unreserved and non-mineral public lands contiguous or noncontiguous, located 
“within the ‘three counties -involyed | equal in ‘value to that relinquished, said - 


F fe lieu selections to be made in the same mauner as is provided for in the Arizona | 
.| Enabling Act of. June 20, 1910 (86 Stat. L. 558), except as to. the payne of 


fees or commissions. which are hereby waived. 


. Ina letter approved by the Assistant Soy of. the Tage 
on May 28, 1936, this office was advised by the Commissioner of: 
‘Indian Affairs chat the State of Arizona has relinquished all of its 
lands within the Indian reservation, and it was requested that regu- 
lations be issued authorizing the State of PTOND to make. aneree 

under section 3 of said act. 
ee ids Applications for. selection by. the State of ener in Ten i. 
| any remaining school lands within Coconino,. Navajo, and. Apache 
Counties, under the provisions of section 3 Ge this act, may be. filed 
_ by the proper officers of the State, ee with the following - 


2 oe and certificate : ; 


(a). An affidavit: as to the nonmineral and donsaline: duskacae 
| “of the land applied for, showing that said land is unappropriated — 
~ and is not occupied and does not contain a peeais Placed, 
thereon by any Indian. 
3 _ (2) ‘A certificate of the selecting soot showing. that the selec-— 
tion i 18 made under and DiEuatt to the laws of the State. 


_ a ae 7 DECISIONS | OF THE DEPARTMENT OF THE INTERIOR BOE 


uy A. corroborated Sidave relative: to springs - and water . 
holed upon the land applied for, .in. accordance: with. existing | 
~ regulations pertaining thereto. - = 


ie . (d) An affidavit that the lands relinquished and the lands - 


selected are equal i in value. 


Qe The exchange must be made by legal. sabdinees or: a ae a) 
“sections, of equal value, and administration will be facilitated. TE Al «2 
| application for exchange does not include more than approximately. 
6,400 acres of selected lands, the area of the base lands assigned — 
_ thereto being dependent upon the value thereof as compared with the 
_ value of the selected lands. The application should describe the land | oe 
_. to be conveyed as well as the land selected, and nothing less than a = 
| legal: subdivision may be surrendered or selected. Payment of fees 
or commissions will not be Paes in connection with ue appli- , ad, 
cations. 3 | 


3. If the ol cae a exchange appears one and: in con- 


- formity with the law and these regulations, you will assign a current — 

serial thereto and at once transmit the application to this office with =~ 

your report as to whether or not the selected lands are oe from oe 
aa conflict, adverse filing, entry, or claim thereto. | ee 
Ay. Upon: receipt of the application in this office, if all es found ee 


regular, a report will be requested fromthe Geological Survey as to | 


_ the mineral or nonmineral character of the selected: lands, and a , 
- report from the Division of Grazing, as to water holes, springs, and 


power possibilities i in regard to the selected lands. - A field examina~ 


tion and report. will also be requested of. the Division of Investiga- ; a ee 
~ tions as to both selected and ‘base lands to determine whether or not. 
: or value is equal within the meaning of this. act. t ; 


—=Oé. Upon receipt of satisfactory reports from the Geclopical ‘Sue | 


tiene vey, the Division-of Grazing, and the Division of Investigations, and a 
no objection appearing, this office will issue notice for publication |. 
_ of the selection and will require the State to file proof of publication. 
thereof, also a deed of conveyance of the offered lands, duly recorded, cf 
a ecitifeate of the proper State officer showing that the offered. lands Pen at 
have not’ been sold or otherwise encumbered by the State, and a cer- 
tificate by the recorder of. deeds or official custodian of the records = 
_ of transfers of real estate, in the proper county, or by an: abstracter oe 
or abstract company approved by the General Land Office, that no 
| ~ instrument purporting to convey or in any way encumber title to the 
offered land is of record or on file in his office. If, however, the 


= - offered lands were ever held in private ownership and were acquired - 


by the State from such source, it will be necessary for the State to— . ee 
on furnish an abstract of title showing that, at the time the deed of ©. ° 


conveyance to the United States was recorded, the title to the lands | 


covered: by such’ deed was in the State making the: conveyance, a - <n 
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taAbas that’ the lands 4 30 “conveyed were five ‘from judgments or 
‘Inortgages, ‘liens, pending suits, tax assessments, or other encum- 


brances, and a. certificate by the proper official of the county in. which 7 7 : 
the larids conveyed are situated showing that all taxes levied or as- 
sessed against the jJands conveyed to the United States, or that could 


- operate thereon asa lién, have been fully paid or that no taxes ‘have. 

been levied, or whether. there is a tax due on-such lands that could: 
operate as. a lien thereon but which tax is not. yet payable,. and that. 
there are no unredeemed: tax sales and no tax deeds outstanding ; 


os against, such lands conveyed to the: United States. 


~The deed of conveyance to the United States must. be- secened: 
| acknowledged, and duly recorded in accordance with the laws of. the 
‘State and must be accompanied with a certificate of the: proper. State 
officer showing that the officer executing the conveyance is authorized: 
to do so under the laws of the State. The deed should recite that. 
it is made“for and in consideration of the exchange of certain lands 
as authorized by section 3 of the act of June 14, 1934. (48 Stat. 960).” 
’ Notice of the selection must be published at the expense of the State 
once a-week: for four consecutive weeks in some designated newspaper 
of general circulation in the county or counties in which the selected. 
lands may be situated. In the event.of the designation of a daily 
newspaper, the publication should be made in the Wednesday issue 
thereof. A similar notice will be posted in your office during the 
entire ‘period of. publication. The notice for publication will be sent 
to your ‘office to be. forwarded to the State officer with instructions +: 
sa publication in the newspaper or newspapers designated. 
Proof of publication’ of notice shall consist of an “affidavit the 
Sable. or foreman, or other proper employee of the: newspaper, 
_ showing the dates.of publication, and attaching thereto a copy of the 
notice as ‘published. - You -will transmit such evidence of publication 
to this office with your report as to whether or not protests or con- 
_ tests have been filed against the selection, certifying as to the posting 
of notice in your office. Any protests against the selection should be 
~ filed in your office and. transmitted to this office for: aera : 
and disposal. 0s -— 
6. Upon. mscaipt in: ‘ie office ¢ =e catiatidory preci of Sublication | 
of notice. and. deed of conveyance with the required certificates, _ 
should no objection appear of record, the exchange selection will: be | 


~ embraced in a ‘clear list and. sabnitied: to: the Secretary: of the Inte- | 
rior with recommendation for approval with a view to the: ne 3 


| tion to the State of the selected lands.: 7 wae 
- In‘the case of an- unfavorable report from the Division of Ta veati: a 


- panonst opportunity will be given the State to amend the applica: 
- tion or to make such showing as: may: be desired: Notice of addi-. 


_ tional-requirements; rejection or other adverse action will be given. 
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- and the aa of: appeal, review, or rehearing recognized i in ‘the: man- ne 
3 er now nes by the Butes of Practice. i 
Sas Sora a. oe Frep > W: ce 
oe o “Commissioner. 
Teoneur: oF ae phates res 
| Winuzaxe Lee Jr, = ok 
ae Commissioner of Indian n Affcirs. 
Aopioved: : 3 . a 
“TAs Wauems; | wR. FEY: 
| First Assistant Seoretary. 


LEASING OF PUBLIC LANDS, EXCLUSIVE OF ALASKA, FOR GRAZING 
OF LIVESTOCK, UNDER TAYLOR GRAZING ACT AS AMENDED BY 
THE ACT OF JUNE 26, 1986. 


“Recurarions_- 


- 


: Cireular No. 1401 “ 
- [Nom —See | Circular No. 1412, post.) 


DEraRTMENT OF THE ) TNTHRIOR, 
GeneERSsL Lanp Ornicn’ 

| Washington, D. C., July 28, 1986. 

| Brower, Unirep Srates Lanp Orrices; Director, Division: OF 

Grazing; ActTING Drmecror, Division oF INVESTIGATIONS : : 


| Section 15 of the Act of June 28, 1934 (48 Stat. 1269, as amended 


| by section 5 of the Act “approved oe 26,. 1936. (48,1 Stat. 1976), 
| provides that: i 


. The. Secretary of the Intarior is . further mathoriaed: in his ‘discretion, aeeee: 7 | 
7: vacant, unappropriated, and unreserved. lands of the public: domain are so situ- . 


ated: as-not to justify their inclusion in any grazing district to’ be. established 
pursuant to this Act, to lease any such lands for grazing ‘purposes,. upon such 
terms and. conditions. as the. Secretary . may. prescribe :. . Provided, ‘That prefer- 
ence shall be given to owners, homesteaders, lessees, . or other. lawful occupants. 
of contiguous lands to the. extent necessary to permit proper use of such con-. 
tiguous lands, except, that. when. ‘such isolated or disconnected tracts. embrace 
. seven hundred and sixty acres: or less, the: owners, homesteaders, lessees, or 
other lawful occupants of lands. contiguous: thereto or cornering: thereon shall 
have a preference right to lease the. whole of. Such tract, during. a period of 
ninety days after. such tract is. offered for lease, per the, terms and conditions. 
- prescribed by the Secretary. : : 


The above amendment to section 15 changes arrears the pro- - 


cedure relative to the issuance of grazing leases as outlined in the 


regulations heretofore approved January 8, 1936, Circular No, 1375. b. 
_ The act, as amended, authorizes the, Secretary of the Interior, in. his 
| -20683—35—vor, 55-38 | 


594 DECISIONS OF THE: DEPARTMENT. OF THE. INTERIOR ; “Lvols 


: een where ‘vacant, unappropriated, and. unreserved: lands of. z 


the public domain are so situated as not to justify their inclusion in 


any grazing district to be established pursuant to this act, to lease 
any such lands for grazing purposes, upon such terms and sonar one | 

as the Secretary may prescribe. This section of the act, as amended, — 
| also provides that a preference shall be, given to. applicants for. graz- | 


ing leases who are.owners, homesteaders, lessees, or other lawful oc- 


cupants of contiguous lands. to the extent necessary to permit: the. 
proper use of such contiguous lands. This act, as amended, also 
provides that when such isolated or disconnected ‘tracts eebracs 760 
acres or less the owners, homesteaders, lessees, or other lawful oc- | . 
- eupants of lands contiguous thereto or cornering thereon shall have — 
a preference right to lease the whole of such tract during a period | 
of 90 days after such tract is offered for lease upon the. terms and — 
conditions prescribed by the Secretary of the Interior. = 

In general, the act, as amended, provides. for: the 1 issuance oe oraz- 
Ing leases to three classes of applicants, as follows: 


iL ‘Leases where no preference right i 1s involved. 


II. ‘Pr eference. right. leases to applicants who are owners, home- 
- steaders, lessees, or other lawful occupants of. contiguoils 
lands to. the extent necessary to ea the proper use of 

such contiguous lands. 

TH. Where isolated or disconnected: tracts Sribrace q 60 acres 
or less the owners, homesteaders, lessees, or other lawful 
occupants of lands contiguous thereto or cornering there- 
on shall have a preference right to lease the whole of 
such tract during a period of 90 days after such tract is 
offered for lease upon the terms and conditions prescribed 

_ by. the Secretary. of the Interior. a 


Sines the issuance of grazing leases under section 15 of ie ead 
act and the. amendment thereto is discretionary with the Secretary 


of the Interior, and: since no leases have as yet been issued, all appli- — 
cations heretofore filed, which do not. conform to these ‘regulations, 


. must be amended. to conform herewith: However, it will not be nec-. 
essary for these applicants to file any additional evidence or showing 7 

until so directed by this office. — = 
‘The. following: rules and regulations are » prescribed fee the wamine | 


2 istration of section 15 of the act of a une 28, 1934, as amended ve the _ _ 
act vor June 26, 19386: 7G 


f : 


" Appticaions FOR Lease 


4 re ‘application. for iene should be filed on form TOM, ey oa 


: July 28, 1936, in the United States district land office for the district | - 
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tn. which the lands. applied for are ecaibaated: re habs in: te States , ea 


in which there are no district sand offices the See should be 
- forwarded to this office... 


2° The application. must i filed ; im dues except oe to 
: smnbraees lands within the jurisdiction of more than-one district land. 


office, in which event. it must be furnished in quintuplicate and may eet 


ae be ‘filed in either office. The eremal application, only, need be -. 
sworn to. _ —- 
+ Be a person. who i isa peinoen of the United States or io, i ae 


declared his intention to become a citizen, or any group or associa~ 


tion. composed. | of. such. persons, or any corporation organized under | 


_ the laws of the. United States, or of any State or Territory thereof 


authorized to conduct business in the State in which the lands in- ae 


volved are situated, may file such an application. | 
4, Owners, homesteaders, lessees, or other lawful occupants « of ence 
contiguous to those applied for shall have a preference right to a 
~ Jease for so much of said lands.as may be necessary to permit proper 
use of such contiguous lands, except that owners, homesteaders, | 
lessees, or other lawful occupants of lands contiguous to or cornering 
on a tract applied for embracing 760 acres or less, shall have a pref- - 
erence right during a period of 90-days after such tract is offered for | 
lease, to lease the whole of such tract upon the terms and conditions : 
prescribed by the Secretary. of the Interior. : 
5. The application to. lease should set forth as follows: 


(a) Applicant’s name and post office address. 

(bd) A statement as to whether the applicant is.a ee born 
or naturalized citizen of the United States,.or has declared his 
“intention to: become a citizen. If naturalized, or a declarant, 

evidence thereof must be furnished. | | 

(ce) If the applicant is a corporation, a certified copy of the 
articles of incorporation must accompany. the application; and 

if. an association, a copy of the. constitution and by-laws and. 
> evidence of the citizenship of each member must be submitted. 
_. , (@) A description of the lands applied for must be furnished 
in terms of the legal subdivisions of the public land surveys, 
oe together with a statement as to whether the lands contain any 
springs or water holes, and whether the lands are. occupied or 
used for any purpose. and by. whom. 


(e) A description ; in terms of legal cobain c ie public os on 


aa surveys of the lands upon which a preference right to a 


lease is’ based, the nature of the clanns thereto, and the. dates, : : : | 


a initiated ¢ or. aoquired, 


(f) A statement as to the: sana aad rere of ‘stock to = oo 


_ | grazed. — the lands, seasons of contemplated use, and. the 
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manner in ‘which the applicant olan to graze the lands applied. - 
for in connection with his general operations, — | 
—* (g) A statement as to what previous use, if any,:the appli- 
Pot cant has made of the lands applied for, and. whether the lands. 
~~ have been used by any one: else. sr by: whom, for whe ) 
- purpose, and to what extent. a” 4 | 


6. The filing of an application under this section in conformity, é 
| = these regulations for an area of 3,840 acres or less will segregate: 


the Jands applied for from other disposition under the public land’ 


laws, subject. to any prior valid adverse claim, except that at all 
- times the mineral contents in the land shall be subject to prospect-. — 
ing, locating, developing, mining, entering, leasing, or Petontane. 7 
under the provisions of the applicable laws. | 

4. The filing of an application for 3,840 acres or ‘Jess will not seg- | 
regate the land applied for from application by other applicants for 
grazing lease. Conflicting or Junior applications will be received,. 
_ noted, and disposed of in the s same manner as senior or prior appli- 
satione! i Loy 
8. If an application embraces an area in excess sof 3 840 acres, ‘the. 

| applicant i may designate a tract or tracts in compact: form and not to 
exceed 3,840 acres which he desires to be segregated by virtue of the - 
ap pleacnes ‘If such a designation is made by the applicant, the 
land not’ so designated will not be segregated by the filing of the 
application but thereafter may be segregated. by appropriate instruc- 
tions upon a satisfactory showing that the inclusion of more than — 
_ 8,840 acres in the lease is warranted. _ Re | 

9. As the issuance of a lease is within the aieestion: of the Secre- 
tary of the Interior, the filing of an application for a lease will not. 
in any way create any right in the applicant to a lease, or to the — 
exclusive use of the lands applied. for, pede no execution. — a 
lease. by the Secretary of the Interior. — 

10. Every applicant for a lease must pay im is regiatér’¢ of the 
district land: office, at the time of filing an application, a fee of five 
dollars if his lease application is for 1,000 acres or less, ‘and an 


_ additional five dollars for each sddiieeal 1,000 acres or fractional tg 


part thereof, which fee will be carried as mene pending action — 
on the application. If the application is rejected the fee will be 
returned. If a lease, based. on the application, is offered the appli- 
cant, and he refuses to accept the same, the fee will be retained and. | 
_ earned, as aservice charge. = 3 a | | 

‘11. Tf a protestant against the issuance of a, lea desires to Jease | 
-all or ‘part of the land embraced in the application against’ which a. 


7 protest is filed, the protest should be pe a ye an es eipanes a 


to lease. 
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| Aoriox ON ApPLIOAnIONS | 


19, icon: receipt: of an application, the en of the ser = 


| ign office will assign the current serial number thereto, note. the 


same on his records, and if’all is found to be regular, forward the 
 -original to this office, the duplicate to the Director of Grazing, and — 
the triplicate to the Special Agent i in Charge of the Division of In- — 


vestigations for the division’ in which the lands are situated. The - 
original, duplicate, and. triplicate applications . should be accom- wo 
panied with a: status se by the register of i the lands #D.. 7 


_. plied for. 
. 13. The ciisdraplicate: copy sail be scuained ™ the: meres for” 
*his files, In case the application embraces land in two land distr icts, — 
the quintuplicate copy will be forwarded to the appropriate van - 
office for notation and for a serial number. ; <a 
--:14. The register of the land office receiving the quintuplicate ¢ copy 
will furnish a report to this office, the Special Agent i in Charge, and 
the Division of Grazing as to the status of the land in his district 


- emibraced in the application for lease. The balance of the admin- ~ 


istrative work up to the point of issuing the lease will be handled : 
| though the office in which the complete application. was filed. ; 


15. Publication will be required in each case in which a senior 


applicant has not been required to publish notice of application to ; 
lease, for the same land or a part thereof, if no objection to the | 
allowarice of the application is shown. by. the laud office records. 


“Persons who have heretofore filed. applications will be required by 


this office, in proper cases, to publish notice of such applications 
cat. the éartiest possible date after the approval of these regulations. 
Persons hereafter filing applications will be required by the district — 
land office, where there is such office, otherwise by this office, to pub-- 
lish nobiGs of their applications at the earliest possible date . alter 


cc. ‘the filing thereof. Where a daily paper is designated as the medium 


_ -of publication, the notice must be published 1 in the Wednesday i issue — ; 


for four consecutive weeks; if weekly, in four consecutive issues; _ 


and, if semiweekly, in either issue for four consecutive weeks. If 


the lands apphed for are situated in two or more counties, publica- | 
‘tion must be had in some newspaper. having a ‘general circulation ut Se 


in both counties. A copy of the notice must be posted inthe district 


land office during the entire period of publication. The notice must 


contain a description of the lands applied for and a statement to the 


aa effect that such lands are offered for lease, subject: to. objections : ee 
| thereafter appearing, and that all persons having adverse or conflict- | 


ing. coun to such lands, or desiring to lease all or ay part thereof oe ; 
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for grazing purposes under preference right, or other applications, | 
must file notice of their claims, or proper applications, in the land. 


'. office, within a period of niriety days from date of the first publica- ~ | 


tion. of the notice. Such period will be regarded.as the preference 


’ 7 right period allowed by section 15 of the act for the filing of appli- — 


_cations to lease isolated or disconnected tracts emnraeing: ae acres. 


or less. | 


“Each epee will be required. to pay for the. ee ‘of 7 
notice, of his application. However, if a lease for all or any part — 
of the land i is awarded to an applicant on whose application publi- — 


 eation was: not required, such applicant, prior to the execution of 
_ the lease, will be required to furnish evidence to. the effect that he . 


é has reimbursed the applicant who.paid the expense of publication . 


for'such cost, or'a part thereof, to be determined as follows: Where _ 


: part of the land is awarded to each of two applicants, each must — 


_ pay one-half of-the cost. of publication; where the award is for | 
part of the land to-each of three applicants, each must pay one-_ 


third of the cost, etc., unless a more eae division of the cost 1 is. 42 


me | ; directed by this office. 


16. The Director of Grazing. will submit a en Siediutaly to 

tha Special Agent in Charge as to whether the lands are so situated 
as not to justify their inclusion in any eranne district, to be estab- “a 
_ lished under the provisions of this act. | | 


-17. As soon as possible after the aon of ie fei: allowed: se 


i the ‘published notice for the filing of preference right applications, e 


- and upon clearance by the Division of Grazing, the Special Agent — a 
in Charge will have an investigation made and submit a report to 
this office as to the applicant’s qualifications, the pertinent: facts as _ 


to any and all conflicting applications, especially as to those where es 
. the questions of preference rights are involved and it is necessary — 


| to: determine the extent of the preference to ae the prope use 
~. of contiguous lands. 


18. The report of the Special Agent 3 in Charge should: ala saclads | 


a statement as to the carrying capacity of the lands applied for, the - | 


| he of the lands for grazing purposés, and the rental value of the — 
lands, due regard being given to the numer and sane of. Hyestocs s 
to be grazed thereon. 
| 19. Upon termination of sublieab on and upon sepauon of the 
time: specified in the published notice, the register will forward to 


. this office all protests or objections against the issuance of the lease, ee 


together with a statement showing the facts as to any and all con- 
-. flicting applications ‘for the lands involved. . Proof-of publication _ 
~ and posting of the notice in the district land office should also be — 
| forwarded. < 


" Tand office. 
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“Issuance OF ‘Tndss oe 


20. It upon receipt of an: application’ and on- consideration oF the: - 


7 a fuiotd presented, it: is decided by this office that the: applicant: is en= ¥ | 


titled ‘to a lease for all of the lands: applied for, a: proposed lease 


willbe prepared, in quadruplicate, and copies will be. sent'to the 


district land office for execution by the applicant. - - At the same time, 
protests will be denied and conflicting applications rejected, subject 
to the right of appeal to the Secretary of the Interior. If the pro- 
posed lease is properly executed and returned to this office, it will 
be transmitted, together with aly appeals. filed by the protestants 
or conflicting ipplicants, with appropriate’ recommendations, to the © 


Secretary of the Interior-for consideration. The same procedure a 


will be followed where it is determined that more than one applicant — 


is entitled to a lease and a division of the land is necessary, except, . : 
that such conflicting applicants: will be afforded an opportunity 168, ana 


ae agree as to the division of such lands. Ifa satisfactory adjustment — 


cannot be made by the parties interested, the award: of a lease, or - 


~ Jeases,. will be determined. by. the Secretary of the. ea on. 1 the : 

basis of! all the facts presented. - 

oe Oly TE appr oved. by the Secretary of the iniseian ‘the iene will be 
re in triplicate. The original. will be retained in this office; 

the. duplicate original will be. sent.to. the Comptroller General; and 

. the triplicate original will be sent to the applicant. through awe dis- 

_ trict land office. The Ce acs copy will be:s sent. to the ae 


-Rewran : 7 ma 


“29 Each seas shall) pay to the proper district and ei’ In ad- 
vance, such annual rental as may be determined to be a fair compen- — 
- gation to be charged ror the ene of livestock on. the toasecs, land. 


Duration OF Lnasts. a 


93, Penees will be issued | in. the discretion. of the Ssowiacy of the 
Interior: for. periods. of not more than, ten years each, and when a - 
lease expires it may be renewed, in the discretion of the gare of 
| the Interior, if the egies 1s then qualified asa \ lessee... oa 
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Use OF Lanps 


94, “After. the i issuance sof a lease, the lessee may fens the land:or © 


any part thereof, develop water by wells, tanks, water holes, or oth- 


7 erwise, and maike or erect other improvements for grazing and stock- 
- raising purposes so long as such improvements do not impair the 

value of the lands. Upon the cancellation of a lease for any reason, 
or upon termination of a lease, except when a renewal is requested, 


the lessee will. be afforded a reasonable period, to be determined by - 


the Secretary of the Interior, for the removal of all structures that. 

_ may have been erected: by: him; but if: not removed or other disposi- - 

tion made within the period of time specified, such*structure shall 
become the epee: of the Benen States. . - : = 


"Causes FOR Cancnnnarton 


 O5, A aes may be. canceled: by the Secretary of ne etre 
_ (a) If the lessee persistently overgrazes the lands or uses them 
in any manner which causes soil erosion, or for any pueness 
detrimental to the lands or the livestock industry. | 
(b) If the lessee uses the leased premises, or any part thereof, 
for any purpose foreign to” ee or in 1 violation . cal terms 
of the lease. , 

(ce) If the lessee ena fail to pay the ate etal or any | 

part thereof. 

(d) If the lessee shall fail to comply with any sick of these 
regulations or the terms of the lease, . | - 
 (e) Ifa preference right lessee fails to retain ownership or. 
~. control of the lands tendered as a basis for such preference | 
‘right. rn ee =e : 

Each. lessee must Seeene as. anal any Beacon, nen by iis oe 


| | ‘Secretary of the Interior with reference to the violations of the terms. 
of the lease, and, if. required by the decision, must suIT ae the re 


~Teased Sad to the United States. . 
_ Insrecrion” 


| 96. Reese. of the Secretary - ths Interior shall: “ any | - 
time have the right to enter the leased premises: for the purpose oe As 
| ‘inspection. 7 | an 
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TX: + 
| Asien 


5, 2. Proposed assignments of a lease; in Delile: or in Sone get be: 
- submitted to the Secretary for approval, must be accompanied by the 
same showing by the assignee as 1s required of applicants for a lease,, - 
and must be supported by a showing that the assignee agrees to be 
bound by. the provisions of the lease. No assignment, will be recog- — 
nized unless and until approved by the Secretary of the Interior. . 
98. These regulations shall -be considered to be a part. of every graz- | 
ing lease issued pursuant to the provisions of this act. aS 
99.. These instructions supersede the. preliminary instructions of — 
September 20, 1984 (Circular No. 1336), and January 8, 1936. (Cir- 
cular No. 1875), as amended March 5, 1936 (Circular No. 1379). 
- 80. Forms of application and lease are. - attached and made a . part a 
hereof, | | 3 7 
; : 7 ~ Frep W. J OHNSON, , Commissioner. 
nee Te concur: | 
JULIAN TrERRETT, : the 
F _ Acting Dmecler, Division of Grazing. 
. of, concur: a | 
-BY B. ‘Suen, | | 
8 ee Acting ares Division of Investigations. 
7. Approved: ; = 
T. A. Wissen. | 
Porst Assistant. Secretary. 


"APPLICATION FOR. GRAZING LEASE - 
‘Form 4-721, deoroved: July 28, 1986] 


‘To be filed. in ‘ pdeaniieate 4f the lands ‘applied for are ‘all in one land: ee 
district; in areca if im more than. one jand district. é 


| United States Land Office te saesceunpbegetins Serial No. ee Sic 


3 | Receipt NOs Gace 
7 Date. 263628320. , 19_- 
O19) Tai ca A 
(Name of applicant) ey: - . (Post office address) 


héreby apply to lease, under section 15. of the Act of June 28, 1934 (48. Stat: _ 


1269), as amended by the Act of June 26, 1936 (49 Stat. 1976), the -———-——————-_ 7 


‘Section mine Township e252} Range: 5. Meridian 2... containing 7 
 _ aeres, within theese pate ees land district. | oe 
(It the lands applied for are within two land ‘districts, the ppolicalina 
~~ must be filed in’ quintuplicate. A description of the lands should be given, 
_ by legal subdivision if surveyed, or, if not surveyed, by metes and hounds. 7 
‘or such. other aie ee as | will fully identify the land. ) | 
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ba (2) Describe ine legal. mabaivixions the lands upon | which a preference right 
to a lease is based, the nature of the claims thereto, and the dates initiated 
or acquired, and when the right will expire, if it is held for a period of years. | 


sae eee , Township _.--.-, Range _-~-—-, Meridian —..... | 


(a). How many acres: of | your: DE ately: owned lands: are: under cultivation? ye 


( b) How many acres are ‘used. for grazing - purposes? Enel sieas acres. 


(8) State » briefly: your experience in the vests industry: and, give two | 


references. a 


oe SS a ee a en ee ee 


(4) State what interests, if any, you have: in any. other leasa or. pending 


7 application for lease under, section 15 of. the Act ‘approved ‘June 28, eis as : 


Boece e Soe ae ar ee eee ea ee ee tc aa Se a eee 


A a i ee ne nen pe et ee ee te ot 


(5) Are you. a citizen of the United States? Seeebes, ey birth? mac 
He ee naturalization? ten eae 7 | . : 


(If. by naturalization, evidence of such naturalization must, be for a 


. nished.) eae 
If not a citizen, have you: filed thie: ‘necessary Paecavation. of. intention to 


- become. such? ..___=__. WHO 6 2202S Foo) Where? Are ee ee ee qt * 
(If the applicant is a corporation, a certified copy of the articles, of 
incorporation, together with a.copy,. signed by proper - official, of the 


‘minutes of the meeting authorizing the filing of the application and,. if 


an. association; a copy of the constitution and by-laws, and. evidence of ? 


the citizenship of each member, must be submitted. y- | | | 
(6) Do the lands applied. for contain any springs or water holes? aaa =H =n 


_ Of as describe them,. giving the Jocation by. section, township, aud ranges: 


. a ah = i a 


(a) Are the lands applied for occupied or used: for any purpose? —--_.--_ ‘ 
By whom? Sate eee Ea For. what. DUTNOSC Sica Oe ee , 

--(7) Do you own or control any source of water supply needed or used “for 
livestock. purposes? 2s | ve | | 
Describe it eR EI ee en | 


Where located. NE oes ale Sea eae eT ye ie ORE Paes lore ees eC 
; (Subdivision, section, township, and range) = —_ 
7 8) State the number and kind of stock to be grazed on the leased lands 
mann nn nnn no nen += seasons of. contemplated 
use ee ae the manner in. which you plan to graze the 
lands applied. aor in connection witty your: general. operations aaa nn inn 
(9) Have you ‘previously used. the lands covered by this application? _————~ 
| u so, for how many years and for what usual period each year? —..---_.-.-_- 
(a) How. many stock have. you grazed thereon ad the average ‘year? 


. Se ee rs te cee et ee ee 


(10). Have the. lends. ‘been: used for grazing! purposes in the past by any | 


| ‘To what extent? ae aye a ay as 


Re ie 
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“Horses: ee “Sheep: oe acu, us en 
_Subseribed and sworn to before. me. - this ‘the . aap of. 


ee ee ee ee ee, 


a Official decleaatien of ote): 
oe, | FORM ‘OF LEASE  e i a 
{Form- 4-722, Approved J uly. 28, 1036) 


‘To be" executed by applicant: in: quadruplicate. vi 


“his. indenture of. iéace. entered ‘into. as: of 


called . the lessor, . acting in this behalf by MNG 2S sabes 
and. jeter eas “party of the second ‘part, ‘hereinafter 
| called the lessee, under, pursuant, and subject to. the terms and provisions of 


the Act of Congress approved - June 28, 1934 (48 Stat. 1269), as. amended by - 


the Act of June 26, 1936 (49 Stat. 1976), entitled “An Act to stop injury to 
the, public grazing lands by preventing. overgrazing and soil deterioration, to. 


. provide ‘for. their orderly use, improvement and -development, to stabilize the 
livestock industry dependent upon the public range, and for other purposes” 


hereinafter referred to as the act, which is made a part hereof. 
WITNESSETE : 
That the lessor, in: cpusiderition of fie: rents. to be paid and. the covenants 


to be observed as. herein | set forth,. does hereby grant and lease to the lessee 


an exclusive right and: privilege of using for sraZing pur poses the following: 
described tract of land : 


ne eee 


re em ce ca re re ne OS ce ee ce YS FS SS ey ene a A A SS SY 


containing approximately Gens Setoes acres, together with the right to construct: 
and maintain thereon all buildings or other improvements necessary to the 
full enjoyment thereof, for a period of ~_---__ years, and if at the end of 
said period the Secretary. of the Interior shall determine that a.new lease 
should be granted, the lessee herein will be accorded a preference right thereto. 
‘upon such terms and for such duration as may be fixed by the lessor. 

In consideration‘ of the foregoing, the lessee hereby agrees: 

~ (a) To pay the lessor a yearly rental ~~. -----_--__- aN ha ee eens 


| (b) To observe the laws and regulations for the protection. of game. ani- 
mals, game birds, and pees Pudsey: and not unnecessarily. disturb such 


animals or birds. 


| i a te kes oe and. 
between the United States of America, party of the first part, hereinafter ae 


(ce) That neither he nor his employees will : set fires. that all nestle in 


damage to the range or: ‘to wild life, and’ to extinguish all camp. fires - - 


— started by" him. or any of: his employees before. eave the vee thereof. 
- The lessor expressly reserves : eos . 


(a) The right to. permit prospécting, locating, developing’ ‘mining, enter- . 

= ing, leasing, or patenting the mineral resources, and. to. dispose of such © 
resources | under any laws applicable thereto: the right to permit the use 
and fepesi ven of timber | on the jands embraced in: this lease, under exist- 
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4 ing laws. and | regulations; and: nothinig: herein contained: shall restrict the ~ 


acquisition, renting. or use of permits or ‘rights. of way" under SESunS ne 


law.. 
~ (b) The right to digs potions of hie: leased area to grazing whenever, 


because of drought, epidemic of disease, incorrect handling of. the stock, 
overgrazing, fire, or other cause, such action is deemed ° necessary to .re- 
Store the range to its normal condition. However, such temporary closing 
of any area shall met operate: to: exclude such area from the . boundaries . 
of alease. | | 

‘(e) The right to reduce the leased area if it; is excessive for the number = 7 
of stock owned by the lessee, or if it is determined that. such area is re- 
quired for the protection of camping ‘places, sources of water supply to 

~ communities, stock driveways, roads. and -trails, . townsites, mining. claims, 
and for. feeding grounds near villages for the use of draft animals or near 
the slaughtering or shipping points for use of stock to be marketed. How- 
ever, a proportionate reduction will be made in the annual tental charges, 
It is further understood and agreed: 

(a) That the lessee expressly agrees that Suinorised eorseeteatives of 
the Department of the Interior at any time shall have the right to enter 

- the leased premises for the purpose of inspection, .and that Federal agents,, | 
including game wardens, shall at all times have the right to enter. the 
leased area on Official business. 

(b) That the lessee shall not sell or remove for use , elsewhere any timber 
growing on the leased land but may take such timber thereon as may be 
necessary for the erection and maintenance of pnprovements required in 
the operation of this lease. 

(c) That this lease is granted subject to valid. existing. rights and to. 
all rules and regulations which the Secretary of the Interior has prescribed. 

(da) That the lessee may construct, or maintain and utilize, any fence, 
building, corral, reservoir, well, or other improvements needed for the 
exercise of the grazing privileges of this lease, but any such fence shall: 
be so constructed as to permit ingress and egress for miners, prospectors. 
‘for minerals, and other persons entitled to enter such area. for lawful 
purposes. 

(e) That the lessee shall take all reasonable precaution to or and 
suppress forest, brush, and grass fires. 

(f) That upon the termination of this lease by expiration or forfeiture 
thereof pursuant to paragraph (i) hereof, in the absence of an agreement 

to the contrary, if all rental charges due the Government have been paid, 
the lessee may, within a reasonable period, to be determined by the 
jessor, remove or make other disposition of all property belonging to him, to- 
gether with any fence, building, or other removable range improvements © 

of any kind owned or controlled by him, but if not removed within the 
period of time specified by the lessor, such. property, buildings, rand im- — 
provements shall become the property of the United States. . - 

(9) That the lessee agrees to comply with all Federal and. local Jaws. 
regarding sanitation and such other sanitary measures as may. be necessary. 

(h) That the lessee. will not so enclose roads or trails commonly. used 
for public travel as to. interfere with. the tr aveling of. “persons who do not 

- molest grazing animals. . 
(4) If the lessee shall fail to pay the yental as hecen ‘pecined or shall | 
fail to comply with the provisions of the act, or make default in the. per- 
formance or observance of any. of the ter ms, covenants, and stipulations: 
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ws hereof. or of. the general i weeaines promulgated. and in- force at ane. date _ 


, : ‘hereof, and such default shall continue 60 days after service of written _ 
notice thereof by the lessor, ‘then the lessor may, in his. discretion, termi- : 
_ nate and. cancel this lease, 7 me 


Tt is further covenanted and agreed that each obligation. hereunder shall 


os 7 extend to and: be binding upon, and every benefit. hereof shall inure to, the 


| heirs, executors, er Successors, or assigns: of the respective parties 

, hereto. | * W ake és Boe - « 

In, Witness Waencor ae a a ee 2 
| - cae Userm, StaTEs OF AMERICA, | 


er ee ee re Se ee SS ele le cee mee fh 


Sr ee ee ee A ee OD nt es ee ee ee 


—E ‘CLARK WHITE Vv. ALFORD ROOS 
a Decided July 28, 1986 


|  Homustead Abpiodtiow-Spoxpeanrin Hrrect—DocrR1ne OF RELATION: 
The rule that an application to make entry of land subject. thereto by a quali: | 
~ fied applicant is equivalent to an entry so far as the applicant is concer ned, 
and while pending | reserves the land . from other. disposition, cannot be 
invoked by. a. subsequent. applicant to. defeat. a. claim initiated before the 
prior application was rejected, as the rule is but an. application of. the 
. doctrine of relation, which. cannot be invoked by one not in \ privity . with ; 
the first, applicant. | | -. : | 


MINING Cxatse—REvECTION - OF Convizerine ‘HousTeap Averioarios—Enrnor’ 
Upon Mrnine Crim. mY ae | 


A mere application to: make a. "atoce raisins homestead works no severance =, 

of the mineral from the surface estate, and upon the rejection: of the. appli- . 
-eation -an intervening mining claim attaches’ to the surface as well as to 
the minerals. 4 3 | : 3 


| DepaRTMENTAL Ductston DIstiNGUISHED. a 
: Case of Filtrol Company v. Brittan and Eehart.. (BL L. D. 649), Aistinguishea, 

oe Waurers, First Assistant Secretary: | a | 
E. Clark White has appealed from a decision of the Couniiastonee : 


of the General Land Office dated October 14, 1935, which affirmed | 
the local register in dismissing his contest application against the © 


stock-raising homestead entry of Alford Roos (Las Cruces. 041372), 
made October 30, 1930. The protest was based upon the alleged 
location of the Procrustean lode claim, made July 1, 1925, for part 
of the land within the entry. The contest apo ation was rejected | 


on the ground that at the date of the location of the claim the land — | 


embraced therein was included in a valid subsisting application 


7 (o1e208) of Wade- Hotchiciss, made under the stock- ae act, ee 


, 
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which -was ‘finally rejected April 2, 1928, for a reason that: dia: not 
exist on July 1, 1925, and’ protestant had not t amended his mining. | 
| location since e was. “made. | | 
The reason for the rejection was the failure of the ied: -raising 2 
applicant to file a nonwater- hole affidavit as ie cae by. the regula. 


tions of May. 25,: 1926. | — 
The Commissioner’ Ss reasons for his decision are | as ; follows: « ete Ge 


The Department in Filtrot Company vy. Britian and Echart (61 T.. D. 649), | 
held that a mining location made for land embraced in a stock-raising home- 
: stead entry would not automatically become enlarged to include the land. as. 

well as. the minerals if the entry should be canceled, and in: Rippy ss Snowden 
(47 L. D. 821) and. in numerous other cases, it has held that a pr ima, facie 
complete homestead application segregates: the’ land | as. completely as “though . 
entry had been made. | 
‘The rules announced in the cases cited are in “full foree ‘and, ‘effect and 

govern | the ‘Land Office in its decisions in like cases. Taken togéther they 


i obviously mean that a. mining location ‘made for land embraced in a prima 


- facie complete stockraising | homestead. ‘application for: land subject. to entry 
does not include the land but entitles the locator merely. to the minerals: in 
the land and such use of the surface as is granted by section 9 of the stock- 
raising homestead. act, and such a. location | does not - automatically become 
enlarged upon: rejection of the SEDECaHon 80 as: to include the land as well - 


as the minerals. 
in the opinion of this office, the question raised. in the application to ‘contest 


comes ‘within the rule established by the decisions referred ‘to, and the owner 
of the mining claim. therefore is entitled only to the minerals in- the land, | 
together with the right to the use of so much of the ‘surface as may be 

reasonably necessary to mine and remove the minerals. 


In Rippy v. “Snowden (47 L. D. 321), the aa of Rippy to make 
an additional stock-raising entry based on application to make en- 
larged entry, accompanied by petition | for designation, subsequently 
acted upon favorably, was upheld on the ground that this applica- _ 

tion segregated the land completely and that he was later determined | 


to be qualified to make a second entry. — : 
_ The Department said, “Under such circumstances, an rights ender : 
the entry relate back to the date the application was filed — oe aan 
that an application to enter is an entry when accompanied a the 
required showing and payment. A correct statement of the rule is _ 
that an application to enter land subject thereto is equivalent to an — 
entry, so far as the rights of the applicant are concerned, and while 
_ pending reserves the land from other disposition. Goodale v. Olney — 
(12 L. D. 824) ; Samuel J. Haynes (Id. 645); McMichael v. Murphy — 
— (20 L. D. 585). The rule has been applied 3 in favor of applicants | 
to make entry in Louise BE. Johnson (48 L. D. 349), Condas v. 
_ Heaston (49 L. D. 874), Rudolf v. Balke (50 L. D. 633), and many 
other cases. But the Department is not aware of any case where a 
stranger to the. application has been given the benefit of the rule to 
support his subsequent application. The qualification indicated in ae: 
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a italics to the rale above is. ‘important, for the rule is but an le ne 


‘tion of the doctrine of relation, which is only applied: for the: security: | 


| a and protection of persons who stand in some privity with.the party 
_ that initiated the proceedings and acquired the equitable claim. or 


_ right. to. the title. It does not affect strangers. not connecting them= — 
~ selves with the equitable claim or right... Gibson v. Choteau (13 Wall. 


- 98): MeCune v. Hssig (118 Fed. 278, 277): The rule is not appli- = 
_. cable in this case, first, because the Hotehkiss claim -was never allowed; — 
‘but was rejected, and. Gate never: related back to give his appliea- a 
tion. the sogregative force’of an entry, and, second, because. there is 
no privity between the entry of Roos and’ the Application ‘of Hoteh- an 


__kiss to enable the former to invoke the doctrine of relation, = ae 
In Filtrot Company vy. Brittan and Echart (51:L. D. 649) it was se 


= ‘held that. the rights of a mineral claimant who has located a. mining 
claim. for mineral in land covered by a stock-raising homestead entry, 0 

are not. automatically enlarged to include the land upon cancelation oa 
of the entry. As the ppplication of Hotchkiss never became an 
ae entry, so as to relate back to the date of its inception, the present. 


a case 1s not within the rule in the Filtrol case... The location of White, 


a so far as it was a claim to the surface, could not attach while the 


2 application of Hotchkiss subsisted (Ruben L. Givney, decided J uly ae 


8, 1936, unreported), but upon its rejection, no estate having: been 

actually granted to Hotchkiss and no severance of the mineral and 
surface estate having been effected, we see no reason why White did 

' not,-in the absence of some superior claim, under the mining law, a 


= becane invested with the full rights of a mining locator. 


The Commissioner’s decision, dismissing White’s Deer must B a 
therefore ve reversed. : | 


7 Reversed: | 


ASSIGNMENT OF DUTIES T0 THE GENERAL LAND OFFICE IN CON- ere 


| NECTION WITH ADMINISTRATION OF THE TAYLOR GRAZING _ 


- ACT—DEPARTMENTAL ORDER NO, 884, OF: MARCH, 11, 1985, Sig ee 


_ MODIFIED’ a 


‘[Cireular No. .1402, modifying Circular No. 1856] | 


DEparrMEnt OF THE ia heir ce 
- Geweran Lanp Orrice, ay 
3 | _ Washington, D. C., “ 30, 1936. 
| Racisrans, Unrrep Sratzs Lanp Orricas :, | - 
You are advised that departmental or dex of. Mach 11, 1938, “Ailes 
- cating certain duties to the General. Land Office 1 in connection ‘with, | 


‘Nore Order appears at pages 224.and 225, 
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* thé: saiiinistratiod of ‘grazing districts, was, on June 30, 1936, modi’ : 
fied by ce section 8) thereof and amending sections s (1) = 
(8) as follows: 3 | jee > Se 


(1) ‘Act as office for filing snd receding for aill applications under the Taylor : 
Grazing Act, with the. exception of applications for licenses or ae ancy 


= applications to be filed in the Division of Grazing offices. 


(8) Proceed’ with the preparation. for public. distribution. of base maps on: a 


e suitable scale for each gr azing district that. may be established. | | or 
In view of: the above, the duties of the district land Cie as re 


« ined | in Circular No. 1856 of June 7, 1935, are modified as follows: - d 
(a) You will receive for filing and recording i in the district land 
offices and such other disposal as may be directed from time to time, — 


all. applications under the Taylor Grazing Law, except applications - 


for grazing permits or licenses, -which cases will: hereafter be filed in 


_ the appropriate local: office. of the Division of Grazing. All applica-— : : 


7 tions except applications for grazing permits or licenses will be en- _ 
tered on the serial register and noted. also on the plats and tract books. 
(6) When applications for grazing licenses or permits are re- 


- eeived + in the district land offices no action of any kind need. be taken 


thereon, but all such applications and related papers so received — 
should. be. immediately forwarded to the appropriate local office of 
the Division of Grazing. 

(ce) Permits or licenses ance issued. (in aia: ie the Divi. 
sion of. Grazing, will be delivered to the register of the. district 


- land office in whose. district the lands are situated, for serialization. iy 


and notation upon-the records of that land. office, after which the | 
original will be forwarded by. the register to the permittee upon | 


-. payment in advance of the fee prescribed i in the “Rules for Admin- : 
istration of Grazing Districts”, the duplicate placed in the files of — ; 


the district land office, and the triplicate forwarded by the register 
to the General Land Office for notation upon its records, = = 
(d) Permits or licenses involving exclusive rights to the use of a 


. particular tract of land must be noted against the applicable sections 


and. subdivisions on the plats and tract books unless an entire town- _ 
ship: is involved, in which event one notation per township. will - 
suffice, to. be placed at the head of the township involved, similar 
to the present. method of noting withdrawals, etc. In cases where — 
- such permits or licenses involving exclusive rights to the use of a 


particular: tract of land embrace land in two land districts, the . 


register to whom the license or permit is forwarded by the Division: 
of Grazing will, in addition to the requirements under (¢) hereof, 
make a copy of such instrument and forward same to the other 


land ornee ‘for appropriate notation as to ne land involved 4 In that oo 
district, -, 7 ae i | | | : 
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«(é): Permits 0 or lieenges to eraze in common with hes permittees ee 
$i. over an entire grazing district will not.be noted except on the ‘serial — — 
register of the district land office receiving same from the Division 

of Grazing, regardless of thé fact that such grazing: district, may. a 

. embrace lands in more than one land district. 4 te 

FF) You will be held: responsiblé for the collection of all grazing oe - 

- fees. and disposition .of .all. moneys so received, under the general 2:2 

direction. and supervision. of. the Secretary of the Interior and tle — : a _ 

Commissioner. of. the. General Land Office, to: the same extent, and = 

in the same manner, as fiscal matters in connection with other. public _ 

| land matters are now being handled. In connection with the collec- fie oS 

tion of” “fees ‘under ‘grazing licenses’ or permits your. attention is 
directed to Circular No. 1382 of: March 28, 1936, as amended by raat 


| ‘Circular No. 1392 of June 11, 1936. ' 
¢ g) As*and when: requested you will mais available foi i éhe’ Divi 
Sion of ‘Grazing, office | space, desk facilities, equipment and supplies, | 
and temporary clerical | assistance. as. needed, and in every..way:co- - 
operate with. the. Division of Grazing, provided: such assistance, etc.,, 
‘does. not. ‘seriously interfere with the regular functional’ ‘activities 
of your: office. “In this connection your: especial | attention is called 
to paragraph 6 of: the: Grazing Division: order approved by the Secre- 
tary on March 11, 1935, above referred.to, to. the end. that: complete | 
and full. cooperation will be had between the Division cf Grazing 
and the United States district land offices. _ 
(4) In order that the Division of Grazing may have available all 

"pertinent, information. at the time applications for permits. to graze 

within ‘grazing districts .are.passed upon by it, the register of each | 

United States: district land. office: is ‘instructed to notify the local 
representative of the Division of Grazing as to all applications filed 
in grazing districts for exchanges under section 8 of the Taylor 
Grazing. Act, whether the base or the selected lands are within such | 


- districts; alos to notify the Division of Grazing of any applica- _ 
tions purporting. to be under section 14 or 15 of the. Taylor Grazing | 


_ Act for. sales or: leases. where the lands involved are within grazing © 
districts::. This: requirement is due to the fact that many of those 


| ‘seeking grazing privileges within. grazing districts have: erroneously : 


applied for sales or leases, whereas the real purpose of such applica~ -_ 


tion was to secure a. grazing permit. ‘Furthermore, - many applica- — _ 


_ tions for the sale or lease of lands under authority of sections 14:and 


: 15, respectively, were filed prior to the inclusion. of the lands involved. os 


a in grazing districts. . 
ae eae ae D. K. Pir 
Acting. Assistant. Commissioner. 
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_ DISPOSITION. OF GRAZING PERMITS OR: LICENSES LN DISTRICT. 
LAND. OFFICES—COLLECTION ial ‘FEES: 7 : 


_(Cireular No. 1405, amending ireular No. 402] 
: “Insravortons™ <— 2 


| Derarrent OF ° THE - avreRror, : 
| _ GENERAL: Lanp OrFIce, © 
"Washington, D: C., — 11, ae 


-Reétarsrnns, Unrrep Santas Lanp Orrices: a 
Paragraph (c) of Circular No. 1402, dated J Fly 30, 1936, is shat - 
amended to read as follows: =. 


Permits or licenses when issued. (in. aeipiicatey ae the Division of Gracie: : 
- ill be delivered to the. register. whose land district: embraces the. greater part 
of the grazing district in which the lands are: situated, for serialization and .no- 
tation upon the records of the district land ‘office, after which the original will 
be: forwarded by the register to the ‘perrhittee upon payment in advance of the 


fee prescribed in the “Rules for Administration of Grazing. Districts”, the: du-:: 


plicate placed in the files of the district land ..office, and. the: triplicate for- 
warded by the register. to the General Land Office for notation upon its records. 
The purpose of this amendment is to have all grazing fees for a 
“eran district collected and accounted for by one office. . 

To DEK Parrorr, : 
acing Assistant ¢ ommissioner. 


GIFTS OF LAND UNDER SECTION 8, TAYLOR GRAZING ACT, AS 
AMENDED BY SECTION 3, ACT OF JUNE 26, 1936 hi 


[Cireulax No. 1407] ae 
_. . ReeuLaTIons 
Fe oe DrpaRTMENT OF THE INTERIOR, 
ee, he ee GenrraL LAND Orricr, 
ee a | a "Washington, D.. CG. en ti 1936. 
| Reorerens: nus Gramma cm OFrrices: : 


~. Subsection (a) of section 8 of the-Taylor ere he of J une 98, | 
“1984 (48 Stat. 1269), as. amended: by section 8 of the Act. of Je une 26, 


oe 1936 (49 Stat. 1976), provides: 


tse “That where such action. will promote the ‘purposes. of the district or. . facilitate : 

‘its administration, the Secretary is authorized, for. the’ purpose of this’ Act. . 
only, to: accept on behalf of the United States any lands within the exterior —_ 
~ boundaries of a grazing district as‘a gift. ~ oe | | _ 
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| ik Offer to Conley: —Gitts of lands within ie extérior. boundaries i. : . 
of a grazing district may be accepted by the. ‘Secretary of the In- 


terior on behalf of the United States “where such action will promote — 
the purposes of the district or facilitate its administration:” Any — 
person. desiring to. make such a gift of Jands should submit. to. oe - : 


~ Commissioner of the General Land. Office at. Washington, D. C.,. 


offer to. voluntarily | convey and transfer to the United. States. ee 
-Jands within a grazing district, describing such lands by legal sub- 


- divisions of the. public land surveys. ‘The offer should be accom- _ 
panied by an affidavit: showing that, the offeror is the record owner - 


in. fee of. the lands, so offered, free and. clear of all encumbrances, 
and that there are no persons claiming the land. adversely. to: the } 
offeror... The. affidavit should also. show whether there are. any un- _ 
paid taxes. or assessments levied or assessed against the offered land | 
or that could operate.as a lien thereon, and whether. there isa tax 
or assessment due on such. lands or that. could operate as a lien | 

thereon but which. tax: or assessment is not. yet. payable, and that 


there are no- unredeemed tax deeds: outstanding against such lands — _ 
offered to-be conveyed to: the United States. ‘The OneE and affidavit (% 


should be submitted in triplicate. 


2. Action by General Land. Office: —The offer of gift aad: accom- - 


7 panying: affidavit will be promptly considered. upon receipt in, the: | 
~ General Land Office, and if found regular and the records. of said — 
: office show the. land involved. to be in private ownership, and in a 


grazing. district, the duplicate will be transmitted to the Director of Pash 


. Grazing for. a. report as to whether the acquisition of such lands will 
- promote the purposes: of the grazing district or facilitate in its ad-. 


| “ministration. ‘Tf the Director of Grazing: reports that the acquisition . 
of such. lands will promote the. purposes of the grazing district. or 


“Ws facilitate i in its administration, the General Land Office will transmit | 


the triplicate to the Director of the Division. of Investigations for oy 


a report: as to. what the records. of the. county, in which. the. lan aia = 


~ situated. disclose. as to the ownership « of such. Jand.and. any taxes that. 


7 - may. be unpaid in. connection. -with « ‘such. Jand,. and- as. to whether oe 


there are any persons occupying and: claiming the lands adversely to 


the offeror. . These. reports shall. be expedited to the Commissioner 


: . of the General Land Office, and if: upon consideration thereof it: shall = | : 
i appear. that the offeror has good title to the land offered as a gift © 
and that the acquisition. of such land by the United States would be © 


. warranted, the register of the district land office will -be advised, with 


the appr oval of the Secretary of the Interior, of such offer and agree- : 


ment to accept the same in behalf of the United States, and. that a 


serial number should be assigned to the case and the General Land Lo 
- Office advised thereof, and. that ee notations of the offer Gates 
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should be anaes: on the distin land sffies reegeds: ‘The register ‘shall 7 


 be-instructed to advise’ the offeror of the agreement to accept the _ 


land involved'as a gift, and that the offeror should submit-a voluntary 
deed of conveyance to the United States. of theland so offered, an 


affidavit: ‘stating that such: offeror has not. conveyed, or encumbered — 


~ the land in any manner from the time of making the offer up to and: 
including the“date of: ‘recordation: of the deed; and evidence by the | 


 ~proper ‘county official. showing that-all:taxes or assessments levied or 


_ adsessed‘ against~the offered land: or that: could: operate: as a lien " 
_ thereén have been paid in full; whether: there is a tax or assessment. 


due on’ ‘stich ‘lands or that ould operate as a lien thereon but. which 5 


tax or Assessment is not ‘yet payable, and that there are no unre- 
— deénied: tax deeds outstanding hese such lands : offered to be con- 
veyed to: the United: States. i 


“8B. Déed of Conveyance: —-The™ dead: of conveyance to. the ‘United a. 


. States must hé executed, acknowledged, and duly recorded in accord- _ 
atice with the laws. of the State in which’ the lands-are situated: The — 
deéd: ‘should recite: that-it is ‘made “as a gift”, as authorized by section - 
Bot the Act of June 98, 1984 (48° Stat. 1269), as’ ‘amended by section 
8 of the Act of June 26, 1936 (49 Stat: 1976). Where such deed is 
made by an individual, $t ‘must show whéther’ the person making the . 
conveyance is ‘married: or’ ‘single. Tf married, the wife or husband of 


- ‘such - person; as the cage may be, must. join in the execution and ace 
i knowledement: of the: deed” m such manner ‘as: to’ bar: ‘effectually any 


ti right of: ‘curtesy" or: ‘dower, or any claim: whatsoever to the‘land con- | 


. ‘veyed,’ ‘or it must be fully and satisfactorily shown that under the 
Taws: of the: ‘State in which: the land conveyed is situated, such hus- 


‘band: ‘or’ ‘wife has no™ ‘interest ° whatsoever, present or ‘prospective, a 


which makes*his or’ ‘her joining in the deed of conveyance: necessary. 
Where - the deed of : eonveyance ‘is: ‘by a corporation, it’ should: be re- 

‘ited in: the: instrument of ‘transfer that the deed was executed pur- j 
‘suant'to an ‘order or by the direction of the board of directors, or 
‘other: governing ‘pod y;: atid ’a' copy of such order or direction must | 


‘accompany stich instrument: of: ante and both | should bear the vie 


Paes of the , eoxporate's seal. 
” ke e ep Fr W. Jonenabin | 
ae Co ommissioner. 
| Approved: Pin | 
ao ae Waiiiins; eee 
| Ferst Assistant t Secretary. 
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| EXCHANGES: OF PRIVATELY OWNED. LANDS. UNDER SECTION 8, 
‘TAYLOR. GRAZING ACT, AS. AMENDED | ‘BY SECTION, 3, ACT. OF 
JUNE 26, 1986 eh 

“[Cireular N 0: 1408]. 


| “Recunarions | 


| Dapanrwmnr OF THE  Lyrertor, - | 
Yas GENERAL Lanp- on an 
a ea  Washiniton, D. es piers 1936.. 
“Reorsrens, Uses Stig Lawn: Orriczs: " 


~ Subsections: (b). and (d). of section 8: ob re Taylor: Grhaing co. 


“of June 28, 1934 (48. Stat. 1269), as amended ik section: 3: ae ithe a 


“Act of June 26, 1936: (49 Stat.’ 1976), provide: Pes 


rh) When publi¢ interests. will be benefited: thereby the’ ‘Secretary ‘is’ ‘author: 
‘ized “to | accept: on behalf of: the: ‘United ‘States’ title’to™ any: privately-owned 
‘lands within: or ‘without the boundaries: of: a cigrazing: district; and: in: “exchange 
therefor to issue patent for not to: éxceed an'.equal value of, surveyed: grazing 
district land or. of. unreserved sur veyed. public. land in: the, same. State, or, within 
a distance. of not more than. 50 miles within the. adjoining State nearest, ithe 
‘base lands, °° < ; ; pe oe 


(d@) Before any such. exchange under this section, shall be. effected, “adtice 
of the’ contemplated exchange, describing the’ lands involved, ‘shall ‘be: published 
‘by the Secretary of the Etterior once: each: week ‘for’ 4° successive “weeks” ‘in 
- soihe newspaper: of general ‘circulation: in the: county: or counties’ ‘in which: ‘may 

‘be situated, the. lands: to: be accepted,;;. and. in the same manner: in.some like 
newspaper published in. any. eounty ‘in. which. amay.. be situated Any.. lands, to, be 
given in such exchange ; lands. conveyed to the. United States under this. act 
~. ghali,- ‘upon acceptance of title, become public’ lands, ‘and if located ‘within. the 
estarion: boundaries of’ a grazing” ‘district,’ they "shall become a: “part “of ‘the 
‘district: within. the boundaries of: which they ‘are: located’: “Provided,: That either 
party. to an exchange based upon: equal: value: under: this. section , may make 
Teservations: of minerals, . easements,” or rights; of use. , Where. reservations ; are 
made in lands conveyed either to or by, the United States . the right. to. enjoy 
them shall ‘be subject to. such yeasonable conditions respecting ingress’ “and 
égress and the use of ‘the ‘surface. of the land as’ ‘may be - deemed ° yietessary. 
“Where * ‘raineral * reservations ‘are: made: by ‘the: erintor in’ lands: conveyed’ ‘by 
prospects for Or: acquires. the: right to mine. and: remove: the heserved mnineual’ : 
deposits may enter and occupy : 80. much of - the. surface as..may. be required 


for, all purposes incident to. the’ prospecting for, mining, and removal of. the | 


Minerals therefrom, ‘and may mine and. remove ‘such miner als, upon’ ‘payment | 


~ to the owner of the surface for: ‘danages' eaused: to the: land and. improvements .. 


thereon.) No. fees. shall. ‘be: charged: for. any exchange: of. land: ‘made: under, this: 
_ act except... one-half. of the cost, of publishing 2 notice ‘of. a. ‘Proposed. exchange. 
as | herein, provided. a 7 ae 
oe Application a Recuave = Sibesctione 5 (by. a 1.(d). of: feetion’ | 
8 of the act authorize the. Secretary: of the Interior to: exchange: for 


; privately-o whed lands within o or, without: the exterior. ‘mits: of ai a a « 
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= ing duattiet surveyed: grazing ‘district. lands or. unrecetved. surveyed _ 
public Jands in-the same State or within a distance of not more than | 
50 miles within the adjoining State nearest the base lands, when the 
. public interests will be benefited thereby. Whether or not an ex- 
change will benefit the public. interests is a question of fact to be de- 
termined by ee eens of the Interior 3 in the light of all the cir- 
| cumstances... Vas: 
Persons, rye; | or ongonaliinl Gane es exchange pace pursuant 
to.this section should file.in the district land office having jurisdiction 
over the selected lands, or in the General Land Office, when there is 
no United States district land office within the State, an. application, 
in triplicate, setting forth by legal subdivisions of the public: land - 
surveys the lands offered.. to: the Government. and the lands. to be 


a selected in exchange therefor. The application. should. contain the _ 


. full name and. post. office address. of. the applicant, state whether: or. | 


not any reservation of minerals, easements, or other rights:in or to | 


the offered: lands are desired, and what. use thereof is contemplated. 


: It should also show the reservations’ or easements which are accept- ee 
- able to the applicant and are to be made by the United States, affect: a 


- ing the selected lands. : 

Ee hig! application must be accompanied by an affidavit iene that - 

: the applicant i is legally capable of consummating the exchanpe, t that 

he. is: the owner of the. lands offered in. exchange, that such offered 
lands‘ are not the basis ‘of another selection or exchange, and that 


the selected’ lands* are unappropriated and are not occupied, clainied, - i 


improved, -or cultivated by any person adversely to the applicant. 
‘The application. must be accompanied - with a corroborated. affidavit — 
-.. relative'to springs and water holes on. the selected lands, in. accord-. 
ance with existing: ‘regulations pertaining thereto. The ‘application 
‘must also be accompanied with an affidavit showing that the lands re-_ 
| linquished and the lands selected are. approximately. of equal value. | 
The act requires ‘that the value of the selected lands shall not. exceed 
_ that. of the offered lands, consideration being. given. to any reserva- 
tion of: minerals or easements which may be made by the applicant 
or the United States. The values of both offered and selected lands * 
are to be determined by the Secretary of the Interior, = 
- No fee is required except that the applicant shall pay. one- chalf of 
the. advertising cost as hereinafter provided. . ~ 
2. Action by Register —If the application fp: ees, appears.- | 
rapular’ and in conformity. with the law and these regulations, the 
a register will assign the current serial number thereto and: after mak- 
mae ing appropriate notations on his records, will: transmit the original 
- and triplicate copies of the application to’ the General. Land Office, 
. and if the. offered or selected lands are within the limits sof : a ‘grazing: 
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. “@istdict; he ‘will: franainit he duplicate copy of the application te the oe 


| ‘Director. of Grazing, together with a report as. to any conflicts ‘of 


record. If the selected lands are within a grazing district, the 


. Director of. Gr azing will report as to whether, in his opinion, ‘the — 


| proposed. exchange - will benefit’ the public interests; whether, in his . : 
| opinion, the exchange should be authorized, and as to: whether there 0 


are any public watering Be known: to exist on any of the Boletos a 
lands. 9 


“Upon: oe a. the Me oplanad frou es ones of the local laindd x - 


office, if none of the selected lands is within a grazing district, or 
~ upon receipt of a favorable report from the Director of Gazing, Heo! 


any of the selected lands are within a grazing « district, the Commis- _ 
sioner of the General Land: Office will, all else being regular, transmit. 
. the triplicate copy of the application to ‘the Director of the Division 

» of. Investigations and request him to have a field investigation. made 


_. for the purpose of determining the values of the offered and selected. 


lands; whether the selected. lands are occupied, improved, cultivated, 
or em by another ; whether the selected. lands contain minerals, 
timber, ‘springs, ‘water oles; hot’ or’ ‘medicinal: springs; “whether the — 


i reservations’ which thé applicant desires ‘to make in the offered lands, 


if they be withina grazing district, together with the contemplated 
use of such reservations, will, in any way, affect adversely the ad-— 
ministration of the grazing ‘district, or. any special features which 
should be considered i in acting upon. ‘the. application; the estimated 
value of thé offered land for use in determining the amount of stamp 
tax required on the deed of the offered. land ;- whether there are any 
reasons why the exchange should not be cohsiimmated and such. facts 
as will aid in ‘determination of whether the proposed exchange is in 

. the public interests. | | 


3. Evidence’ Required. When the field ‘investigation ‘eéport m - . 
received and an. exchange of equal values has been established, the 


- Commissioner of the General Land Office, with the approval of the — 


| Department, unless he has reasons to do, otherwige, will direct. publi- _ 
cation of notice of the contemplated exchange; and. will require the — 


7 ; applicant, through the register. of the district land. office, to submit 


| “proof. of publication: of notice, a deed of conveyance of the offered 
~ lands” duly recorded, an abstract of title showing that at. the time | 
the deed of - conveyance to the United. States was recorded the. title 


to the lands covered by such deed was in the party. making the con- 


9 veyance ; a certificate that the lands as conveyed were free from | 
_ Judgments or mortgage liens, pending suits, tax assessments, or other nas 


‘encumbrances; and a certificate by the proper official of the county, : 


es which the’ lands’ are situated showing that all taxes or assessments 


: levied . or assessed “against the lands conveyed to the United States, 7 
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. or. that could operate : as a. a Casa haa met duly onde cesta ee 
there -i is a-tax or assessment due on such lands or, that. could. operate 


asa lien thereon but which tax. or assessment. 1s. not. yet payable; and | 


| that there are no unredeemed tax ‘sales and. no tax deeds « outstanding | 
aguinst such lands: conveyed: to the United States. | | a 
oA. Publication. of Notice-—The publication notice. must. give . the 


i ‘name’. and: ‘post. office address of. the applicant, serial. ‘number and. 


~ date of the application, act. under which application 1 is filed, describe 


both the. offered. and. selected lands in terms. of. legal subdivisions of 


. the public. land.. SUTVeYS,,; and. state thatthe purpose: of. the notice is. 
to permit all. persons claiming the selected: lands or having bona. fide 


objections, to such: exchange .an opportunity. to file their protests or 


: other. objections. In, the. district. land., office, or: gun the General Land : 


Office. if: there:is no. local land ‘office i in. the, State 3 in which the. selected <a 


land, i 1S, situated, together. with. evidence. that‘a copy. of such. protest 
or: objection - has. been: served. upon: the applicant. : One-half of: the 
cost. of: publication. of the. notice. must. be: at the expense of the appli- 
cant, and the notice must be. published once.a- week for four .consecu- 
Live. weeks: j In.. some designated. newspaper: of general circulation . in 
the. county: or. counties in which may. be situated , the lands offered 
to the United States,. and i In. the same: manner. in.some like newspaper - 
: published i in.any county in. which. may be situated any. lands selected 


In: exchange. In the ‘event. the hewspaper. is.a daily, the publication a 


should. ‘be made. in: the. Wednesday jssue: thereof... A: similar notice. 


will -bé. posted i in the. district land. office during the required period i 


of publication and the register shall certify ; as.to the posting. Pub- 
lication. of: notice will be directed by the General Land. Office. in a 
certain newspaper or newspapers designated by. the. Commissioner of. 
the General Land Office in instructions to the register... Each news- 
paper. will collect..50. percent o£. the.. cost, of. _publieation. from the 
applicant, and submit proper ; vouchers to the. United States for the — 
- remaining 50 percent. of such cost... Proof of, publication. of notice 
shall consist of an. affidavit. by the publisher, or foreman, or other 
‘proper employee of the i newspaper, showing the dates of publication, - 
and. attaching“ thereto a copy of the notice as published, The register | 
shall: transmit such evidence of. publication to. the. General Land - 


: : Office with his report, as:to whether or not protests . or. contests. have 
been filed. against the proposed. exchange, and shall cortify. as to to 


the posting of notice in his office. _ 
_5..Deed of ‘Conveyance —The deed of. ‘conveyance to aie United | 

States must be executed, acknowledged, and duly. recorded in. accord- 

ance with, ‘the laws of the State in which the lands are situated. ; 


Such revenue stamps as are required by law. must: be affixed to the — 


deed and canceled. The deed should, recite that it is made “for and | 
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in Qaadeaton a6 the: axchsibge. of ‘certain: lands, as authorized ' by | 
- gection 8-of the act of June 28, 1934. (48 Stat. 1269), as. amended: by 
the act of June 26, 1936 (49 Stat. 1976).”. Where such deed is: made 
by an. individual, it must show whether the person. making the con: 
veyance : is: ‘iarvied: or single... If, married, the wifé orhusband: of 
such person, as: the case. may be, must. join in- the exécution:and ac- 


-knowledgment of the deed in Stich: manner as to bar effectually: any 


“right of curtesy. or dower, or any claim whatsoever to the land:con- _ 


veyed, or it must’ be fully and satisfactorily shown that under thé 


laws of the State i in-which the:land co nyeyed is. situated, such husband ~ 


or wife has no interest, whatsoever, ‘present: or’ prospective; which 


makes’ his: or -her’ Joining” in .the- deed: ‘of ‘conveyance. necessary. 
' Where the’ ‘deed ‘of conveyatice is:by-a corporation; it: should: be‘re- 
cited in the® instrument. of ‘ transfér ° that’ the. deed. was’ executed. od 
ae pursuant to an order or by the direction ‘of the board of. directors; or 
other governing body, and a copy ‘of such: order or ‘direction must’ ac- 
company such instrument of cransicr and Bothy should. bear’ the a 


pression: of the corporate seal. Py 
6. Abstract of Title—The: abstrait of title. must chow that the: title 


memoranda: contained’ therein are a fully ‘true-and : ‘complete abstract | 
of all matters: ‘of récord- of on file ‘in’ the“offices. “ofthe tecordér” of. 


deeds and in the offices of ‘the clerks of courts of record: of: that -juris- 


diction, including all conveyances; mortgages, pending ‘suits, judg-- 


ments, liens, lis pendens. or’ other encumbrances or instruments which 
are required by law to be filed with’ the: recording officer ‘and ‘which 
appear in the records of the offices of the clerks of courts ‘of’ ‘record 
affecting in aity manner whatsoever the title’ to’ the: land: to" ‘be. ‘eon- 
veyed to the United States: The abstract of title may: “be. prepared 


and. certified by the recordér of deeds: or other proper officer under 


his official ‘seal, or it may be prepared and authenticated by an ab- 
stracter or by an abstract company, approved. by the General Land 


Office, in accordance with section 42 of the mining. oo of. 


‘April 11, 1922 (49 L. D..15, 69). 
4%. Fauses. —In case‘ taxes ave been: assessed * or levied on lands con- 
veyed to the United States, and such taxes are not due. and payable 
‘until some future. date, the applicant, in addition to” the: ‘certificate 
above required Paliiti-ve’ to taxes’ and tax ‘assessments, may furnish a 


_ bond with qualified surety for the sum of twice the. amount of taxes ~ is 
paid on the land. for the. previous year in order ‘to. indemnify the 


‘United, States. against loss for the tax as assessed or levied but not 
yet due and payable. In lieu of the bond. the applicant may submit 


a sum similar to that, required in the bond, and. if and when proper | 


. evidence is furnished showing. the taxes on the land conveyed have _ 


_ been paid in full, the. said sum will he, Eeernee to the applicant, 


a * 
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| 8 ee by Gener al Tua Office —The Publier. o moticece con- — ; 
| veyance, abstract of title and other evidence required of the. applicant. ae 
will, upon receipt in the General Land: Office, be examined, and if — 


| found. regular and in conformity with law, and there are no objec- 


. tions, title will be accepted to the offered Jand and. as will issue 


for the. land selected in exchange. . 
~ Should the report from the. Director of the’ Division aE deg ee 


| tions, upon field investigation, disclose inequalities of value, the 


a Commissioner of the. General Land: Office. will. advise the. applicant. , 


 and.afford him an: opportunity to adjust matters. So.as to bring the 
_ exchange within the provisions of the law. _ | _ 
_ .. Notice of additional requirements, rejection, or other ae ac- 
tion will. be given, and the right of. appeal, review, or rehearing 
— recognized in the manner now preccribed. by the Rules. of Practice. 
Protests against exchanges should be filed in the district. land office, | 
from where they will be transmitted to the General Land Office for 

consideration and disposal. - : 

Should the application ne aoe ‘he, ‘Gnally, ejected or the 
selection canceled for any. reason, the abstract of title will be re- 
turned, and the applicant, will be advised of his right: to apply for. 
a quitelaim deed. under. existing law for the Jand conveyed to. ee 
United States. ) : 

An application for. exch gine will be ea “suspended” by the 
register; ‘and; -unless’ disallowed, the lands applied for in. exchange 
will be. Segregated upon. the records of the district land office and 
the General Land Office. 3 

Notice shall be given to the Director oe Gases of final acon 
taken on applications hereunder in those cases where: either offered 
or selected lands are within. a ‘grazing district. fs 

ato" Fs _ Frep w. Touenon,: 7 


a ) Commissioner. ‘. 
| Ke concur ; : 
| J ULIAN ‘Terrerr, | 7 
| Acting Director, Division b of Grasing. 
I concur : a cies Sake | 
BB. Sore, 3 | eS : 
ae Acting Director, Division . of Investigations, 
- te Approved : Doe cs 
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-. Circulars and. instructions ; 
a ‘Code sections, and ‘Depar tment rules. sof weer ce . Sy Hxecutive Orders... 


| “Alaska... a 


“px 





Nots. Ste the forenave of ‘the sais: are. ‘the: Sollowlie: tables! “W): Cases reported; 


a z Absence From Homestead Land. 7 Page: | 


See H omestead,, Be 


| ae of ‘Congress Constraed. 


ses Table,. page XXXIIL 


. Adverse Proceee dings. a < 


 See,. also, “Contest. = eich 
1. In adverse proceadiitss by't the | 
Government, a. demurrer which is 


not a ‘defense: to the whole of the = 


‘ charge. or | charges: must be over- 


| phate cua estat ; ‘B41 ae 


Affidavit. caries 
See Homestead, 10- 18: 


Agents. ne oe, gee 
See Attorneys ana | Agents, 


1. Hesalstione: of: ‘November 28. 


1934, under Act. of May 26,.1934,... - 

governing sale. of | tracts. not ex. 

“"-eeeding five acres. occupied vag. 

oo homesteads: ‘or ‘headquarters. Caren oe 

. (Cireular No. 4349) 2. 3 Pee “47 | a S 
cn “-/ -pegate the land _ as. against _ ‘the’. 

. United States and is not a bar to | 


“Q ‘Instructions of “March 9. s : 


| +1938, ‘governing. disposal and: leas: sear 
ing ‘of lands in. Alaska: ee a 
~ ylag No. 1800) 227 | 


(Cireu- : 


Oa ‘Instructions ‘of June 22, ‘1985, 


a regarding’. allotments : ‘of: ‘public || 
lands-in Alaska. to Indians and Hs- or dF 
.icimos.. (Cireular No. 1859)-__.__ 7 282°] 


4.. Executive order of. ‘Bebruary . 


_ A 1935, withdrawing: public lands: ae 
for classification and in. aid of. leg: ee 
_. ‘islation ic ee aa eee ce 221874], 


5. Executive order. of. May “20, iy 


gel 


“i 1935, - ‘modifying. . order - of Febra- 9 .. a ‘ 


.(6) ‘Acts of -Congress-~ cited ; 


wd Practice. oes aie 
eee | "Instructions of. ape en vipmts 4 pee 
(53,1. D..847),:and case of. William ... Sere 





(2) Opinions by. the Solicitor ; (3) Cases. cited ;. (4) Overruled: and: modified cases: (5) 
(7) Revised: oe “se gt 


“Apache, Navajo, anne Coconino: Page Pe 
Counties, Arizona. oe - re 
See. Baohange | of. Lands with Ren © aa! 

States, 1,8. a o 


ae Appearance: Default, 


“See. Practice and Rules of Pra ac; 2 _ 
tee, ii, 12. ; Bo) Tete ie 


Application. To Make Entry. 


> See, also, Homestead, 6. 


4. A. legal ‘application | to make 
Tent of lands subject _ thereto, © 
while. pending, reserves ‘the land. | 
e applied | for from _ disposition | to cn 
another under any public land law. - 

until. final- action thereon: but the 


fe 7 “mere filing of an application “for °° 


. public Jands, or. rights in connec: 


‘tion therewith, confers: no: ‘absolute - 
.. right - where. allowance » is discre- ." ” 


‘tionary. with the ‘Secretary of the 


fe Interior, such as, the. privilege. of a : 
| making a grazing lease under: secs ew tee 
_ tion 15 of the Taylor Grazing Act... - 


- Accordingly, a lease application peek? 


|. under..this section, although prior — 


in time to the inclusion of the land: .— | 
ina grazing: district, does not seg- 


such inclusion, -_=—- witcha eS 


Appropriation ‘of Water. 
: See: Water Rights. 


Teg and se eats 


©. Holland (M. 27696, decided April 
26, 1984), overruled. insofar. aS. an eae 


ary. 4, (1935, withdrawing. ; “pubic: Soe hae i ~ conflict ~~ aH eer 216 bie 

| Jands ‘in. Alaska ree ee 262° 2. Regulations. adopted” ‘Noveni- *. oe 

Bl Gea tae er : a oe ber 29, 1935;:gdverning recognition.....°y— 

Am n n een ee Of attorneys and. agents to practice, 
e ndment of Er try. D eee IN ey before district land offices ‘and the .- - Saga 
See Homestead, 23.00 - Department.’ ..(Circular-No..1874) =", 423. 

- 20688-—88-—vor,, a5 Aang Ge Ses hot gg: | 


"Attorneys and avente-Contay 


- 8. Many cases before. the Depart- 
are not | 
against the United States, as, for~ 
an. appearance for the 


ment — of the Interior 


instance, 


‘INDEX - 


Page 


purpose of amending a homestead 


entry, an application to purchase 


- Jand under: the Timber and Stone... dee e eee 


Act, or the contest of a homestead 


+ entry by.a private Aindividual---~_ 
.. 4. One-who acts asilocal:attorney  - .. 
Loan Cor-.- 


_ poration, created.:by. section 4 (a) © 


.. for the: Home Owners’: 


“of the. Act ‘of June 13, 1933, not 


cobeing | “the head. of .a. department or. 


~ other officer or clerk in the employ. 


of. the ‘United States’”,. within the. 


meaning of ‘the: Act of.-March 4, 


| 1909 (35 Stat. 1109), is not barred, ~. ° 


“by. reason of acting as such at- 
- torney, — from admission’ ‘to practice 


* before a Federal. department—_---- » 
5. The position of local attorney » 


215 ae 
| 7 Oil and Gas\ Lands. 


‘for the Home Owners’ Loan Corpo- » 


gg fi Th : rye — A i : 
ration is a “place of trust’or pro : | - has discretionary authority over’ 


under the Government of. the United . a 
States, the corporation having been . 


-ereated specifically as “an instru- 
mentality of the United States” by. + 


section 4 of the Act of. June 13, _ a 
19338. | Accordingly, one “oceupying’ Sie 
this . position, although not barred ¢ - 


from. admission. to ‘practice before — =o 


the Department of the, Interior, ‘is _ - 


inhibited by ‘section. 8 of” ‘Depart- fair 5 


ment. ‘regulations of September 4) Oars 
1917, from acting as agent or at- 
torney for the claimant in any case 


against the United ‘cir omer 


Beneficial Use ‘of Water. oe | 
: See. ‘Water Rights. i 


Boundary. 


See. Indians. and. ‘Indian Lands, : , - a “annual payments, of rental —---—— ae 


_ Trespass. . 


= 6-8; “Riparian, Rights. 
‘Beunty- Land Warrants. 


rants, 


: California. 


| See, Oil and. Gas Lands, 
| Scheol Land Grant, 3-8. Pen 


ee Sousa ae 


‘See Homestead, 13 Mining Otaim, 4, 


- Cases: Cited in. Volume. bin oP 
| See ‘Table, page ‘Xx. aie 
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‘the United - States: ‘until, . 
" the limits of existing law or special 
— Act. of Congress”,. he may: obtain: 7 
title to: the land :-which.he- ‘holds: a 
under color of. filles es ree 
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No. 1356) -____- i EE RIE 564 

2. Regulations: of August. “11, 

1936; to govern disposition. of graz- . 4 
ing permits or licenses in district — 


-. land offices. and collection. of fees; 
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| “upon. aD, agricultural entry,: Bie 
" soreceipt. and. final certificate should... ..°.. 
-[/> not be:issued:-where the: land ap-- 
“bs plied: for includes. an. indefinite: Erato Jo A ee 
“Potion s-of “legal.” NOt! ee 
-. “susceptible | ‘of. proper ‘description ae 
- without-segregation survey, and nos. 


. (©, shown’: for: such. survey: | 
[ease the-entryman. should be called... 
upon to,.make such showing-~-2-2..- 
oo 4.; Section’.87.(¢). of the: Mining: 
os Regulations forbids. the. allowance © 


J. I. D. 47, 


te ‘plicant | 


“Homestead. 
ae Generally. 


3. ‘Upon. tender. 


‘subdivisions, 


cae Instructions. ‘of August: 14; a eve, 4 
ies 1935, im re. homestead and ‘desert Hey 


ho page | 


“820, 


basis. under’ paragraph :37.(¢c) of}. 0: 
~ the Mining « Regulations . has: been. ° 


ofan ‘agricultural claim for. any 


‘ proved survey .of: the: ‘mining: claims: 


~ there is. such’an: ‘approved survey, 


|: : “evidence is’ required: of -the: agricul- 


tural: applicant of. the. imineral char- 


: (citing. Roos- Vv. Altman. et al., 
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Abgentes: 
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“@h The ‘rule: that an | “application. 


- to make:.entry of land subject.there- © 


‘to by a qualified applicant is equiv-". 
alent to an entry, Soifar ag the ap- 


. is. “concerned; ‘and. while « 
- pending*. ‘reserves’ the ‘land from: 


~ other disposition, cannot be invoked‘ wee 


| by a‘subsequent applicant to defeat. oe ill 
a Claim initiated. beforé; the. prior ec 


. application was: rejected, ‘as the rule. ee 8 


_ Caneelation a and— Cancelation Fee. 


J- 7%... The’ requirement. ‘in’. section 2.” 

- . of the Act of May14, 1880, ‘thatthe: . 

ope successful | contestant, of, an. entry - 

as must. pay. the. cancelation. fee. of. $1:.....°) 
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fae Continued. ee foot. 1 © he had no opportunity to ingpeet. it tate 
nee “right | “of. éntry granted ‘by “the: act |. or -because-a copy thereof was not. - 
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» the procedure required. by Circular... |}, Disabled World War Veterans. 
te elorae Oe boca Een ; og 19. “Instructions ~ ‘of: October - ae 

-.. any “ground: “whatsoever | which Shei 

' would prove it. false or invalid._- 105. 1935, as to homestead proof by dis: . 
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*~ has obtained a divorce from ini. £4. 
for other - cause than... voluntary, © eal | 
desertion: igs not. 


qualified as a deserted or: aban- ane 
_ :doned wife within-the terms of the. Pe 


“Act. of. October 22, 1914 (38. Stats." . 
and. accordingly. is not en-.. 
titled, under the provisions. of said... 
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22. Where -it is established. that. 
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ment. of. a former entryMan. was, 
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in reliance o 
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a Forest. 
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72 | 


aa | 





“Homestead—Continued, 

; Laches—Continued, . . ay 
roneous cancelation ‘ana jievé: ‘exer yf 

~~ eised no rights of owner ship there-! |... 
The burden in such a case - 
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prior. entryman has not. been aban- 


doned and. has. not been. lost by | 


7 laches. in asserting ees a _. 


a Reclamation. Sgt a 


— -26. Instructions - of “March 21, ee 


(Circular No. 1561) oer ee 


... 2%. A water users’ association ~ © 
: “may receive. patent from the United . 
States to one reclamation’ home- 


_ 1935, as to noneffect.of Executive... - 
“withdrawals of November. 26,:19384,.°. 
--and February 5, 1935, upon lands. 

~ withdrawn under Reclamation laws: ° 


at 


stead, conformed to a farm unit, if. oe 
it shows that it does so for security, 
purposes. only and that. it owns no. 


». other units on which’ construction 
’  @harges: remain ‘unpaid. | 
however, bid in at tax. sale unlimited 


It may, — 


acreage, but will be required within |< . 
a ‘reasonable time. thereafter to as-.) | 


‘sign. the interests.so acquired to 


persons “qualified to: receive patent saa 


the governing regulations_————-- 7 


; Settler. ae 


7 thereto under the terms and condi: _ - : : 
. tions. of the Reclamation Act and. 


| 241 


28. A proviso to section 2 of the’ 7 


Act of. ‘February. 8, 1887. (24 Stat. 


391), granting to the New Orleans 


signs,” 


: Pacific Railway Company lands for | | 
“a right-of-way, excepted:from the .. 
) grant and made subject to ently 
. under the public’ jand laws “lands , ae 
occupied by actual settlers at the | 
date.of the. definite location. of the | 
~ said yoad and‘still remaining in the; 
; posséssion. of their heirs. or as- ~ 
Held, That in order to: be 
" entitled to.the benefit of.said pro- 
| ¥iso - the claimant must show un- — 
~. broken. occupation of the Jand on 


the. part of the settler, his heirs . - 


Soldiers’ ‘Additional. 


|. and-assigns, and that all the occu-. 
|...pants had’ been otherwise quali- ae 
See fied to make homestead es ae 


29. An enlisted man,  discharg ged oe 


‘| upon condition that: he reenlist to> ~ > 
| serve three years and: who. shortly ~~ 
after reenlistment deserted, was 
. not “honorably discharged” : within — : 


the meaning of section 2304 of the: one 


fa Revised Statutes, and no rights un : : 
der section 2307 can be predicated: ~~ 
. upon. his military: service-------- 4 


_. INDEX 


land, ee as Stock-raising, 


y. 





~ Homestead Coutinned: Page ) Homestead—Continued. | 
se Soldiers’ Additional—Continued, Steck-raising—C ontinued.- 

80. The. Department of ‘the In: outside the. ‘national forest: as 
terior’ will not’ return ‘papers. filed | when added : to the. forest home: 

in support. of a claim: of soldiers’ i . stead, will not’ exceed - 640 acres; © * 

additional Tight, under section 2306, ee and this regardless of whether'the = 

Revised Statutes, where the’ claim ~ two tracts are more ‘than’ 20° miles. Coe 

‘ig found to be invalid, since such apart SEN en lees tee ouee Hemera B53. 
papers, if returned, could afford . . | .-. 36. The right conferred upon an ee 
opportunity for fraudulent barter ===} > applicant ‘by section 2.of the stock- - — 

. and sale and useless harassment of. aa he raising homestead act, and that cre- ~~ 

the’ Sealers che) a - 107 | ated by section 8 thereof, “are not 

a . Sy et 8, hs. Adee vested: rights, but are: mere. prefer- 

'. Stock-raising. ey |. /) ence rights, not attaching to the. 

BL. ‘Regulations of. May 16, 1985; eo } dJand- unless and until it is desig- 2 
46 govern filing of. applications ‘for | Pee [es nated”. as subject | to- said - act. ~ a 
i . homestead entry under Section 7 of sf . TPhere’ can be. no- appropriation | of.. 
“Taylor. Grazing Act. iCrenlae No. oe | whe Jand,: ‘therefore; under either ~~. 
1358). erie OS Bp tan 257. ~ gection’ of the law, prior ‘to such: 
Bes The fling ‘of an “application: |. designation. Accordingly, the De---.. 

| _ prior. to the order of withdrawal of -.. |. partment of: the Interior, in the...’ 

_ November 26, 1984, to amend-an | face of the withdrawal of.the land 
entry on account of mistake’ in the by the President’s order of Novem-. » 

_ numbers of the tract entered, con- . . ber 26, 1934, is without. jurisdic- 

“ “-gtitutes. a “valid existing right’  .— tion to desig gnate it as subject to™ 
excepted from. the order_--—--_-- 308 Ay 3 entry under said stock-raising 
88. The clause in the Executive. = | “homestead: acti. 22 2A 448. 
7 order: of November 26, 1984, which © = | © 87.: Where one who has: perfected 

renders the public-land withdrawal me: a homestead entry under section 6 ©’ 
provided for therein ~ subject to — . a. (of the enlarged homestead. act. ap- 
“valid existing rights”, includes the. —~ | ‘> plies to make: an. additional entry 
ease of one whose application to’. |’ under section 5 of the stock-raising — 
make: a. stock-raising homestead: » act, he is only required to show, as 
entry was subsequent. to the date of © -. to residence, that at the time of fil- : 
_ the order, but.who, before the order... ing application he owned and. re: 
became effective, purchased the im = sided in good faith upon. the land’ 
provements and. relinquishment of... embraced: in bis. original - enlarged apne 

"a prior entryman, established resi- «= -«4|-Ss homestead entry.+2.~---_2+-_-.- "B76. 

dence on the land with his family, - -. 4. 88. Where, following “approval: ao te 
and hag since maintained residence . 4 and acceptance by the Department oo 8 

‘ug HBNCRCO Die ott ee ee - 806 |. of final proof submitted by an .en- — 

os. 84, Where one who has perfected . tryman under section 5° of. the en 

Pal. homestead entry under section 60° larged homestead act, the ‘entry-» nee 
of the enlarged. homestead act ape -mnan applies to make additional ~~ - 
eh, plies . to make’ an ‘additional entry’ = = homestead entry under section 6of 

under section 5 of the stock-raising. a  .the stock- -raising homestead. act, it aX, 

act he.is only required to show that _ -|-.-is within the province ‘of the ‘De — 

at the time of filing application he ~ _. partment to inquire into,’ and the 
owned’ and resided in good faith . |. entryman.may be required’ to show, iat 

- upon the land embraced in his orig- all the facts and circumstances rer 

- - inal entry. Case of Sanford He . lating to. the character and extent’ ; 

Wallis (53 I. ‘D. 274), cited and / ~~ of his residence upon: ‘the ‘land em-.. 

eee “applied. . Paragraph 19° of Circular a oe braced in the original entry, for the. sank 

No. 523 modified... BAL _ purpose of. determining: ‘whether 7 
- 85. The making and netfecting of. | ~~ he was residing. upon such land in. 

- @ forest homestead entry. under the | ar : good | faith | at the time of. _appli- es 

det of June 11, 1906 (84 ‘Stat, cf cation for the additional entry, this . 

. 2838); for less than the maximum i ; ~ being contemplated by section 5 of. 

ms “acreage. permitted does not. exhaust... |.‘ the stock-raising Yc cee ipo arene is 
.. the homestead right, and, accord-....- |. : 89..A mere application to maxe | , 
ne ingly, one who. has. made acceptable 7 ae stock-raising homestead. works no: 

. final proof on such an. entry and -.. severance of the mineral from the = - 
‘sold and disposed. of: the land: is. a surface estate, : and upon. the rejec- ies 

qualified to. make original stock- > tion of the application’ aninterven- | 

'. raising entry. of. such quantity of |. ing mining claim attaches to the...” 

= surface as well as to the minerals. ? 


605, 
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7 Widows, Minor: Heirs, Devisees, Ete. 


INDEX. 


Page’ 


40. In order that.a minor child... 


“of. a homestead entryman may’ be» 


: eligible. to receive the benefit of. . 


section. 2992 ‘of the Revised stat- 
utes, — both . 


hb An ‘uunperfected Romecread: 
. entry. is. not - ‘a part of- the entry- 


‘man’s. estate; ’ ‘but; hy.:the: terms of: . 
section. 2291. of. the ‘Revised -Stat-. 


its: patente: aust he . 


572 


utes, : “ae: there be no widow, proof... — 


‘may be “made by the heirs. or de: 
- -visee., 


* tice’ of the. Department, if-it be 


- shown: in the record prior to issu-. 
- ance of patent that.an.entryman, 


since deceased, has made. a will 


purporting. to ‘devise.. his interest. 
- in an entry-. made. by him, the pat-. 
‘ent is: issued... to his héirs-.or de-.- 


-yisees, where. there is no widow or. 
minor. orphan | children. entitled: to. 
. Claim under. section 2292 of the 
_ Revised Statutes ; +-and it is left ta: 
the. local: courts to: .determine, : in 
such Case; who are the heirs and 


| / what their individual interests may 


one which ° ‘May: be availed of by 


making satisfactory. final proof as. . 
It may be relin-. 


- basis. for patent. 
- quished.. or. abandoned, but: it is not 
subject to. transfer ; and, does not 


‘descend by inheritance (Case. of 2 


’ Bernier. v.. Bernier, 147 U. S. 
. cited). 


242,. 


<= Se a ee 


- Honorable Discharge From Mili- 
tary Service. . | 
» See Homestead, 19. | 


Indian Reorganization Act. 


. See Indians: and’ Indian Lands; 


Indian: Trib es. 


Indians and Indian Lands, 


. The devisee is. merely the | 
: person. nominated in the will as the 
' party who; may. avail himself. of the — 
privilege - granted - by Congress to- 
Pst aie the proof. and secure to. 
himself the: property,” and. he is en- |. 
titled. to preference over. heirs, in =. 
making proof... -=—-_-- += 26a 
42, Under. .the. ‘established. prac. 


572 


B72 1 


“See, also, Alaska, 3; Indian Re- 


organivation Act; 
Alaska, a 


“Indian Tribes. 


‘4, Instructions of June 22, 1935; 


Regarding” allotments 


of . public e 


= 572 |. 
_ _48.-The inchoate right or. privi- > 
. lege granted: to: the statutory suc-. 
*s cessors ofan. entryman’ by. section © 
(2291 “of: the: Revised . Statutes. is’ 





Indians and Indian Lands—Con, : 


Alaska—Continued. 


lands in ‘Alaska to ‘Indians. and te. - 
(Circular No. 1859) ~ eee . 


kimos. 


“+ Allotment. 


Page — 


2. As a eel rule; the courts: | ee : 
consider an ‘Indian: allotment” anes. 


assignment of the right of occu- | ee 


~ paney to an: individual Indian, and oo 
under allotment laws. providing. for -. 0: 
patents, an allotment is made when. ane 
the allottee becomes. entitled to a. 
patent. as evidence of the allot- — 
“ment and: promise of a fee. title, -.. 


and an allottee may. 


‘become en- Sees. 


‘titled.to'a patent even before the = 


pe statutes, 


fw 


~ “Tndian ° 


‘been issued as to some of ERG op ee Ste 


‘approval of his allotment selection 
whenever. the applicable ‘allotment _ 


law makes such approval manda- . 
tory after the showing of certain. 


prescribed conditions and. such. con-) 
‘ditions have been: shown- EE i 


3. The word “allot”. and. its. dees - 


rivatives, “allottee’” | and 
décisions, 


Department of ‘the . Interior 


“allot: 

- ments”, have ‘been ‘used: in various. | 
and by the..° . 
Aili ee 
both the broader’ sense. referring. « : 


to the completed process evidenced oe 
. by: trust patents, and. in the nar- _ sgaet aE 
‘rower and primary sense meaning = ~~ 


the parcelling out and assigning oe eS 
of a specified number of acres Of 8 Crue es 
- Jand to each: Indian ;‘and because... 
‘of the’ variety of allotment - laws, 
a case under one is. not neces- . 
< Ssarily applicable to another__--_ . “ a ee 
= 4. Where an.act of Congress di- 0 
rected allotment. of lands’ of an. ee 
Bireeees : 


reservation to the 


diang therein, and the task. Of 
allotment selection had been. com. 


- selections prior. to the: enactment». ~ 
of the Act of June 18, 1934;. pro-.. we 


hibiting future . allotments, 
later legislation does. not prohibit. = -e 
“the trust. patenting of approved. | 
allotments | nor the approval and. °-.- 


NGS pcg 


“patenting of ‘allotment selections: oe 


equitably ‘vested in the allottee_. °‘ 
5. An act of Congress (41 Stat.’ - 


1355) directed the Secretary of the se 


- Interior to. prepare a final roll-of.°) 0...» 
_-the Indians of. the Fort Belknap 


Reservation and allot the. lands of. : : _ 


Said reservation pro. rata among eee 
.that -the ‘Act of June. 18,0 1934, ree aa 


the “Indians . so enrolled. 


forbidding further allotment. of . 
lands to. Indians; “did. not. have CD 
plication to the cases of enrolled... | 
"Indians of this reservation who had. 


- selected allotments. prior to the: . iyo ae. 


i 
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“Indians and nan Lands—Con, 


Allotment—Continued. 


Ts ‘passage: of. the later: act. but whose o aese 
__-. allotment selections were then un- ~ | 
. “patented without fault, on (their | 
ek fe QOD eS. 
re ee thon: 14 of the. Act: of. April. 26, 

| 1906 (84 Stat. 137), is operative, | 
according to: its own terms, only © 
- where. a. railroad’ has. theretofore he 


ae Boundaries. 


‘6. In ‘determining the bounda:’” ; 


INDEX. 


Page | 


ries of an Indian reservation the 


tie recognition by. ‘the ‘Interior: De . 

partment of a boundary as such |. 
for more than 60° years wal be. 
‘controlling-<__-. eee se " 
7%. Held, That the location of 


deemed . 


560 


_- the. eastern, portion of ‘the - “south. e 7 : 


bouadary ~ of the 


San Carlos In-. 
dian Reservation in Arizona is the 


summit. or crest of: the Gila’ Moun- ae 


tains, 


such | location of boundary | 


being recognized in various public ‘ - 


. records, 
taken by the ‘Interior ‘Department, 
and supported by the: natural im- 


port of the language employed in sede zy 


- the Executive order of August 5, 
TS ee Mat ee 


8. Giving to. the words “valley : 
of the Gila River” their ordinary — 


and usual interpretation when em- 
“ployed in the. Bxecutive order of 
August 5, 1873, restoring to. the 
public domain certain lands form- 


- erly embraced within the San Car-~ 

~ Jos ‘Indian Reservation, an entire 
intended, 
. the word “valley” being limited - 


‘drainage area is not 


in harmony with action . 


560. 


to-its. usual meaning as. embracing at 
lowlands in. contradistinction to — 


mountain slopes and ridges.----. | 


.. Grazing. 


9. Grazing regulations adopted 


orc 28, 1935, to govern tribal _ 5 
485 | 


Heirs; Wills, 
“10. Regulations of. May 31, (1935, 


as to. determination of heirs ‘and: 
approval of wills of Indians ex-_ , 
- cept members of the Five Civilized) 
- Tribes | and the’ Osages_—---_--__ 


R Railroad Right of ‘Way; Title... 


263 . ; 


Al. Where an act of ‘Congress i 


authorized | the condemnation and 
taking of Indian. lands © for. a 


. railroad right of. way. upon ‘prece- : 
dent compliance with certain re-_ 
‘quirements, among them full’ com- coe 
pensation for the Jands acquired | - 
and a. provision that claims for 


damages’ to persons holding. title’. 


to the lands or having an interest 
, therein should be first satisfied or ~~ 
secured, and. these © prerequisites . 


a a 


-* of way”, ete. 


~ condemned”, 


way. 


Indians Sad indian Linds—Con? 
Railroad Right of Way; Title—Con. 


_ were ‘not “fulfilled, ° title: to. such | 
~ lands* ‘remains: in the Indians or 
. their ‘successors: in interést_._--. 


Page 


45d 


12. The second proviso “to sec-" 


acquired: an. ‘interest in the’ land ein 


in the nature of an ‘easement, the’... 
lands permitted to be acquired. by. 2 


abutting land owners being Indian 


lands “reserved from allotment be- 
cause of the right: of any! railroad’ = 
company therein’in the ~~ 
nature e an. easement. for right. — 
It follows from this © ~ 
that. the act does not operate to 


vest title to the land of a. pro- 


posed right. of way irrespéctive of 
or’ “not a railroad com-— 


whether 
pany has acquired” an interest | in 
the land..----....------2.4-- 


13. A railroad Spuibacg ae 


the right to take and condemn 
lands for. a-railroad right of. way 


in the Choctaw and Chickasaw 
' Nations under an enabling act of 
‘general application to railroads, 
‘“he- : 


containing. a provision that 
fore any railroad shall. .be...con- 
structed or any. lands takén or 
_ full | compensation 
should be made for all land taken 


and damage sustained: The road 
“was not. constructed: by the:com- 
pany or any successor thereto, nor . 


were lands condemned or damages 


456 


paid in connection with a right of.’ 


. Held, that the conditions 
named in the act. as precedent. to 


-acquirement’ of right of way not 


having. been ‘fulfilled, the lands in- 
volved remained lands of the Choc- 


_ tow and Chickasaw Nations; and- 
‘were not subject to the provisions 
_ of a later. act of Congress making 
cq particular disposition of Indian’. . 
lands reserved from allotment “be- __ 
cause of the right-of any rail- 
. road or railway company therein 
. in the nature of an easement’ _. 
14. An act of Congress provided 
that title to certain Indian lands — 
_ reserved from allotment. because: 
of the 


“right of avy . railroad 


¢  * * company therein in the 


of way” shall vest: in. the owners 


. ||. such land for the purpose for 


a . : : which it - ‘was. reserved, y | > 
[| That such act did not have appli- 





mature of an easement for right —~ 


: of the. abutting Jands if. the rail- 30>. 
-Yoad company “shall cease: to use | 


Held,; 
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oF Railroad Right: of Ways, ‘itle—Con. ; ab 


pee 


. gress, were. made. available’ fOr, rail- ‘ are 
road rig shts of “way. upon, the. ful-. 


2 fillment, of ‘certain: “prescribed: con-" 


Sand such payment: under. the: Act of °°} 
-° April 26; 1906, has.no.reference to. 3... ° [) ; 
“tlie Hayment.“of: damages. alrea ay. ae period. fixed by Congress,: and. dur-: 
: “prescribed by. the ‘Act ‘of 1902. Prt earee - ing that period : to: receive the’ in- . 
‘i “ ¢ordingly, : nonpayment of damages” i 
_. under: the ‘earlier act- does.“not’ = 
~~ make operative ‘that clause’ ‘of the: 


or 1906 act? which’: vests.’ title. in the'.” : 


"ditions, which’: conditions: were..." 
mever. fulfilled, ‘and. that. title | 05g taf 
such . lands: consequently. remained: eee 
“dn. the: Indiangini 322 et AB 

15. “The: payment : of money for. Beer 

-¢ right of Way,: damage, ete.; Tequired ~ ee ter 


by. the Act: of April. 26,. 1908, ieee 1906 (G4 Stat. 539); ana’ ‘amienda- a 

co 1 tory legislation,., the” ‘Tight of: ine 

ie railroad. company anight on [e- dividual.- members. of..'the : “Osage * eae 

o@ribe of Indians in’ Oklahoma to’. 
{2 - receive. ‘trust’ funds. segregated: and © ee 

|: placed. at interest to their: credit 

in. the. United: States’ Treasury: and. 


Vee es 


tain. the fee estate in: land over a 
which it: lad acquired” a ‘right, oe 
the nature of an easement, by the | 
_- Payment of. damages ‘as prescribed’ | 


ae h b 190230860 Joes 
- by the .Act of February 28,.1902;)...°-. to. share in’ ‘the: ‘Osage . tribal: ‘min- 


-eral estate at the.end-of the’ trust. 


owners: of. abutting: Tands2c2! aioe} 


_ harmony: “with. the: 


© © 16. Where a: deed” of . conveyance ai 
* pecttad: ‘that. the - ‘grantors-” ‘(the 3 
- Choctaw and.-Chickasaw. ‘Nations) aie 
conveyed | to" the: ‘grantee.’ as -certain: gy 
_. tract: “less 6.26! acres. occupied ag”. 2 
a. right of way” bya certain ‘rail-*) °° 
“way, » and=- the» railway - company" 3 
failed to occupy the tract thus ex- = “|. 
” eepted, title to the 6.26-acres did 
_. ‘not pass to. the grantee: under. the. . 
|  ONvevence = oe ae eG o: 456. 
1% °The Choctaw and Chickasaw. pees Sle 
Nations: are invested with: the title: © =. |). eae 
"to land selected by the Choctaw: pnd fe of Act of June: 28,. -1906), or devise 
Chickasaw: Railroad. -Company.-for 909° | 
a railroad right. ‘of Way under the... |: 
-- Act of February 28, 1902 (32 Stat... 
43), since, said. railroad company 
bas never: paid. compensation.-for .... 
. such right. of. way. nor, made. B. WSE i, 


April 26, 1906 - (34 Stat. 137): i 


a one of .a Territory to. statehood, : 
~ an Indian: ‘reservation located 


therein. had been established ue the _ . 


ae, 


Taasanien . 
 peachéd in: the: opinion’: of J anuary ae 
: 80, -1935_. eee ea as 
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| (ager Riparian. Rights—Continued. - Boe ee 

o : ewoned United: States which included oni ee 

the termi’ ‘of an Hee Ae: of” Con: CAO on both. sides of a -river. traversing a 

| “| a. portion: of the reservation, and... | 

“fi. after’ the.,admission - cof the State... 
‘ 4nitothe’.-Union an “island. ‘formed. 

in said river,. the. island: is. apart... .:0 7 t+ 

of -the: reservation: and -its..status 9) 0000 

f>. Indian, property, and not the PrP es 

Be erty: of. the. State. ; : 


Ae Trost ‘Funds. 








“20; Under the Act of “Juitid 28, aes : 












21; As the right to receive the. =". 


aye ‘segregated trust funds. ‘at the. end: ko oe 
fe" of the trust period is ‘part of the) ae 
“Fes Osage “headright”, the'trust. funds 0. + 
“themselves, fall into-the same cate-.- 0. 
«o, gory: as ‘the headright in. SO: far. ager > ee 
ab voluntary ‘and involuntary’ aliena- ee 
| tion is. concerned... 2-2 --- ~. 488.00 


92... ‘The. beneficial title in “and: 162? 


}o the segregated trust funds of Osage 

|. Indians ‘rests inthe. individual . 
|) > members, and. ‘such. title may be. © 
 transinitted by descent (section 6°. | 


is (section | 8 of Act’-of April 18, . |, 
- 1912). But. the:-devisee. or heir. 
at “succeeds to, the beneficial title sub- 
he ‘ject to the trust.imposed upon the - 

. funds by ‘Congress, and such trust. 
‘|... ‘Thay’ be released or. terminated only... 
| when. and as authorized: by. Con-.” : 

- a ae ee eTess: fone hal eidion Sipeieea aca gta a ai eee $89: 
. 18. There has: eee a. _ continuous | ae Tee. 
. and... long- standing © departmental . Ge | 
s construction. of the Acts: of Febru- 
ary 28,1902. (32 Stat. 43), ae ae 


23.<In. . the . ‘absence: of. legisla-. : 


ee tion: ‘by. Congress providing. for. 
| payment: of ‘the. ‘segregated trust 
| ..funds . of. deceased: Osage Indians — 
_ to executors or. administrators of.) 
their estates, such payments, oper-.. 
ating as- they do to terminate or 
_. release the trust. imposed upon such 
-. funds, are not authorized, whether 
the deceased member:did or did- not..." 
have a certificate of competency ee 
at tbe time of deatb_--_ = ieee _ 489. 
24,'The authority contained inv 
‘section 2 of. the Act. of. February sede 


ps ” : ATS i. 








|. terest on, the segregated - ‘eras ee A ad 

“|oo funds and to participate in the dis. 8 3 

tribution of Donuses'and- royalties. ‘fea ean 

|: from.’ the mineral - estate; is tam 2 OS 
Osage. “headright” 2.02.0 ot ABO es. 














the. 








i ‘of timber: 





“5 the Indian: tribe. 





“Indians and Indian Lands—Con.” 


Trest, Funds—Cotitinued.: 


“27, 1925 “(43° State: 1008); “a 


Me amendéd “by, ‘section = 4 .of the ae orale 
of March 2, 1929. (45 Stat. 1478), So ~ tights © ‘and powers ‘vested in’ the « eae 


~ for. payments to. executors. and: ade oe a: vari ous. In dian. frilien | Cre ie 
vibe! “does” ‘not extend to os. pow. oor are 
a the. segregated. trust: funds; put. ign os i Doseant and: ‘Distribution. of Eran : 
oe : confined to. those. funds which: havé a a Ss ee Soe FS 
- accrued ' or which » may: “accrue from 2] 
. ‘segregated... 
“oo. trust. funds “and. from. the mineral: = 
ce cae royalties. and : pbOWURES 052 o-oo 5 2 a 
Soya DB ie ‘Secretary: cof the In-.-. 
terior has only such authority over "| 
“restricted | Indian: ‘property. as Cone fe 
gress has. expressly or “by, neces- ee 


‘ministrators, : 


interest’ on: said. 





“INDEX. 


BP age. 


- Sary: ‘implication ‘confided in him, 


: pendently of. ‘the. Tndian: ‘owne fe er 


Be, Sagi ter Star) aan $ 





l,.-and*such* authority .cannot. safely’. 9]. 
ont be: construed: ‘as exteriding to. the 7}. 
~ > e purchase. by. the | Secretary, . inde. 22s | Blections ‘Under Reorganization “Act 
6. Amended: Tules arid’ “regula: - ae 
adopted ‘October’ 18; "1935, °) — 0. 
for. holding’ of elections ‘under: Act ep tial 
2 BBB. 


“of June: 25; 1910" (36. ‘Stat. "B5B),. 
oe “on. ‘Indian’ “allotments: ee 
held’ under’ a ‘trust. or. other: ‘patent pana: at 

| ~ containing e | 


a an. unsecured | obligation. ‘to pay. eae 
2 oe “stipulated: sum | monthly; beginning 
oo eka at. some. future. ate-——— : 


_Tadian Tribes.” : 

° ‘See, . 
Lands. eae 

an Generally. oy ae 

oA Law. ‘and order. 

ts adopted Noyember. 20, 


“3 Administration ‘of Justice. ae os ae ce : 
2. The: judicial, ‘powers: ‘of a tribe. ue 


hse reStrictions..on “aliena- 
+. .tion, sucha. transaction’ ASnvolving ‘: 
es phe transfer of: substantial sums of ° 

Indian: moneys’ in’ “consideration Of 


also,” Andians, and Indiin - - 


‘vegulations ie 
, 1935------ oa 





“are: coextensive with, its legislative ae 


_,.been- ‘transferred by statute to Fea- ses ci 


“eral or State courts, plenary civil’, 


and criminal jurisdiction rests with, _ e 
the duly constituted authoritiesof .— ; 


Such. authority. ed 7 : 
is not destroyed or limited by ad-° .. | 


F ministrative action of the Interior ~~ . 
_-Department: in’ the establishment: _ 


and operation of courts of Indian’ * "|. 


| Administrative Action.’ 
Ba Attempts — 


¥ of administrative” le 
~ officials to interfere in the exercise °°}: 
by the. Indian tribes of. their powers... tS 


_ of ‘self government, or to. supplant 


: u Domestic 


cece i ae ab ” Hons, 
‘= “sium teuees ‘policies ‘from’: mon- es) 
“eys derived from. the * ‘sale, under. get. 


‘ac Exclusion. 


a ment,: 


~ sons®. 
— under- lawful. athort astm - 


oe offenses ___-~---------~__-___- 16 | - 





| Indian Mpihes—Gonanied: 
nee ‘Administrative. ‘Action—Continued. ae 
© -tribal. authorities in the aduine : “in 
a hee tration, of. these’ ‘powers,. have nots. 0 
.. ‘terminated | or. impairéd the legal * iid, 


erty aos vas - » ara , 


ae are. ‘still of supreme authority__—— een 


“riage and. Divorce.” ee 
By ‘The domestic . 


of Tune 18, 1984.0 





“of, Nonmembers | 
Territory. PMD. ts ons 
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‘con and “gustoms ‘of shes ‘Tndian trib ae 7 en8 


‘Relations—Custom | Mar ; os E ue A 


#3 “welations “of “ Sete OES 
ae members » of: an: Indian. tribe: are... ae ea 
_ subject: to: the. customs, ‘laws; andi ee 


a jurisdiction . of. the tribes 1B ee ‘ a 


From tame 


a An ‘Indian. “tribe: ‘may; either ian 


occupy... “reservation ~ 


we, Government, Form of. 


ree 8 


re dian “tribe: ‘to determine. ‘its: abate 
: uae form. of government- --L-- Sane 


and: this - 


bers... 


ane - in its: capacity: as’ landowner or in. 950" oa 
! othe “exercise of. docal:. ‘gelf-govern--) | 
les excliide, from the territory... 
Vie a ‘subject:: to:the, Jurisdiction. of the 
‘{o: tribe: persons who'are-not,members: i. 
[> of the tribe, except: wwheresuch:per- 
lands _ Par jgherd Ae pee 3 
| aaa 


Inheritance. ‘Laws. and’ Customs’ Pig Pee 
iQ, With: respect: to all: cpropelty? a Lean 
He : -other™ than ‘allotments: of: land’ made. a 

~ under’ the General. ‘Allotment. ACE 
|). the inheritance laws and customs of: 
cae execu tive powers, and, excep’ fac = tes Indian: tribes, except: where other-. ie. i 
 eriminal ‘or’. civil jurisdiction. hag fe eo ase provided by Congress, are: ae Ze sone. 

= Bh sek .-.. supreme - authority, _ 
' Clearly. recognized by’-the. agree = ce 
- Court (citing Jones vi. Meehan, VIB. 

o Wy Ss ay and other cases) ------= =. : 


ie ‘Jurisdiction Over. Property of. Monin n. 


10. It. is. within. the! ‘sovereign sar - 


powers. of: ‘an Indian. tribe to: adopt” 
<> police.’ regulations” governing © ‘the .. 
property and. ‘contracts. of. members: 
of the tribe-—-—-- anaes 


“fe : Membership. =e 


os be “It is. “within the ‘power: ot an se 


| Indian tribe to determine its own) 


membership, but. such power is Sub- ge 


4260 





“Indian ‘Pribes—Continued. 


— /. Membership—Continued: hee eee 

7 nee r ject’ to the. ‘supervision © “Of the. See-: oe 
retary: of the Interior where. rights 
to: Federal” pr operty, are: eee ; 

. Power of ‘Taxation. ‘ no Be Sieh es aa, 





“INDEX 
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12) ‘Among. the. ‘powers, of sover: eae 


- : iaty. vested..in an Indian ‘tribe is 


the power . to! ax members. of the: = 


“i tribe. ‘and: nonmembers © accepting ©. > 7 
aes privileges: of. trade or residence, to. * to 
which’ ‘taxes: maybe: ‘attached: as: {+ 


ae conditions anne an 15° a 


‘Rights of Occupancy i in. Tribal Lands. . f > 


. be “Occupancy, ‘of: tribal Jand. by | ; 
7 members. of the, tribe: does not: cre- ties 


as Sovereignty Original and. Changed. | 


- 9 T 14 he’ Indiau, tribes were. orig- Se ele | 
~ inally. regarded..as, enjoying full. the alienation or leasing-of tribal. 

and’ particular acts, of... 

“» Congress. designed ‘to. control the 

mt disposition | ot Particular funds OF 2S <7 

Sa ie 


2 powers. of: sovereignty, duternal and’. re | 
es - external____ a... LOSES ek A ARI EON ct Ae 
| 15, Conquest has. ‘terminated: the - ee | 

“exterial powers of sovereignty. OE he oe 

the Indian: (ripes= aoe eek eae ee 


ae at as ‘againét’ ee tribe, aad. ciel” ae 
—. “occupancy. is - subject: to: whatever eae 
limitations: the. tribe:may see fit.to = 
ae impose.—+—2—-—4~-~=+~---+---—- 2 


16.. Conquest. . has * brought the 


oo “Indian ‘tribes. under. the. control .of. : 6 
-.. Congress, but except as. Congress" ote ay 
-. bas expressly . restricted or limited. 
the internal powers of sovereignty | 


; vested: in. the, Indian. tribes such eee 


_ - powers. are. still vested in the re-> 
ae spective _ tribes. ‘atid may be exer- - 
°’ -cised. by their duly constituted 
ae organs, of; aoa ase 


: : Special Restrictions. = 


a AT The for egoiug. “powers: “are.” . af 
. . -vested-in the various. Indian tribes (°° 
oe "under existing law,: except | as modi- ey, 

fied for particular. tribes by. special. ee 
ve treaties: or by. special seeiation_—, 


. Statates. and. ‘Treaties,’ ‘Effect.’ rey 


18; ‘The: acts of: Congress ‘which wg 


. appear. “to° ‘limit the. powers. of an. 
. Indian‘ tribe: ‘are-not: to be: unduly. ! a 
7 extended® ‘by doubtful inference. oo 


os Statutory 
June 18, 1934.° 


195) The. foregoing. ‘enumetated fe z - 
i. - spowers; vested in: the: Indian; ‘titibes Ma 





oe prior-to the enactment’of the ‘Act... os e 
lo. OF ‘June. 18, 1934 (48 ‘Stat. 984) y0 Sag 
are safeguarded ; cand: protected: Dy oe 


aes 1 Statutory 


-. inherent’ ‘power. 


“property; ° 


Instructions: Construed,, 


15 | 
at public. sale. 
Joo as amended. 


Construction — ~ Act. of oe Pale 





“Indian ‘Trihes—Continiied:: 


Construction: eo ee PES ag sg ' un 


June 18, ~1934—-Continued.. 


ASI eae 


ae . 


Page’ £5 Fe 


. : pa thé tr ibe and approved: by the Sere: ; A eI oe oS 
15. | °° tary of the Interior..pursuant to. | 
ee | oe section, 16 of the Act of June oe oe 


| 1984. (48 Stat. 984)n 220s nae a 


i : Supervision of. ‘Federal: ‘Employees. 


20, Although the power to super- 7 2 a 


Over. . 


vise Federal employees is not an". 
| of Indian ‘tribal 
tet sovereignty, it is.ia power. which 15 
.. Specifically. granted | to..the Indian - 
- trihes” hy Revised. Statutes, section Pes fg 
|. 2072:(U.S. Code, title: 25, ‘see. 48) 02 eS 

A ee ‘subject to. the. discretion. of the Sec- 

_. Tetary: of ‘the | ‘Interior___.-_-_--. 


- Ot: The powers: -of 5 an “Indian ae . : 


general acts of Congress restricting: a aS 


fied and. Vacated. 
See Table, ‘Page: ‘ENX, 


“Interrogatories. ee oe 


Mat a 


. ae 
= Tribal Property—Powers of “Tribe cake 


> over. tribal property are no less ab- i as 
a solute than: the powers of any ‘prop- » 
- erty: -owner,.- save“as. restricted: by 


. See Practice ang: Riles of. Prig Be : 


be tice, ay: 8 


Isolated pasta. eo | 


: See. Taylor ‘Grozing A Aot, 88-31 _ ee 7 
d.. ‘Instructions. of November. eee 


1934,” ‘Tegarding offerings of » land 


2 “Instructions - “of “March” ae ue 


- 1935, concerning public sale appli- eo eae 
cations under Sec. 2455, Rev. Stat. 
ale (Circular No. 1350). 
aa Pera ee, “Sale| of public: lands. being: in: tes 
AS. terms. forbidden . by ‘the; Executive: :/ > 
= withdrawal’ of | ‘November: 26,51984, 0 
isolated: ‘and - ‘disconnected. tracts!) ety tee 
thereof * may: not: be. sold: at public 


Via 


auction: under authority of section: 


tea 14 of the Taylor Grazing Acts. 


ate eat 








al (Cireular, No. 684, ae 
> amended) _— +... Bee ie ere . 


206° 
- Ae: 2AD: Agolated: tract: application.‘ ay 
upon: ‘which. no: order: authorizing: |. 
~~ gale-had: been issued: ‘didnot except: "2 
‘|. the land. applied for from the with-..“ 
= er aes drawal made by the: Executive. order nore 
ta section. 16. of this‘ act, and: the’ man-". ae. ee 

_- ner of their: exercise ‘may be.ex.. 9 
~~" pressly ‘defined’ or. limited by. the 
ae aah terms of: a - constitution. seria by A 


aan = ng district and was “included. ‘in. ay Whey 
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: Basra Tracts—Contioued: 


grazing: district established in. Aptil it 
- 1985, was. not. subject to sale under 
an isolated tract application filed ~ = | 
-- in July. 1933----——=-—-—--~----= 444 }.. 


- J udicial Restraint, | 
‘See Homestead, i iy dad 


= “Known Mineral Land, a 


’ See Mineral Lands, 533 ; “School ee | 
Words and .. 


Land Grant; 


Ay. aa 
Phrases. Seale ge 


: Lake, Nonnavigable,. 
| See Riparian Rights. 


| Lease, Oil and Gas. hiig 


See Oil and Gas Lands. 


| - Legislative History. | > 
| , ‘See Statutory Construction, . 1 


a Legislative Representatives. | 
tos One employed in an. Execu-. . yey 
tive Department: of the Federal =... } 
Government, with compensati ion de- 


- Page: 


: _Tived from congressional appropria- ee - 
tions, who is. designated | -by. the =~ 


head. of his Department to repre-~ 


‘sent him in legislative matters, and 


who, in the course: of. such employ-. as 
ment, calls upon a Member of Con-— 


gress without . invitation, secking sea 
his support for proposed legisla-. — 


ty -tion; is. not. guilty of a.violation of 
--gection | 201 of. title 18, . United Bato ks tae 


States > Code --~~------=----=-c 
Makela. Decision, | 
‘See Homestead, 85. 


_ Michigan, State of. a 
‘See Riparian Rights, 3 om 


Military ‘Bounty-Land War- Se 


rants, ‘ 


mF Instructions of. December 4, % 
19384 woke ne, Ee tc A ES eR oii 
2 AS’ a: ‘condition - LO: hada 
title. from .the United States, a 


“elaimant to public land by virtue of 
cash substitution for a military. 
bounty-land. ‘Warrant, will’ bere. |). 

quired. to waive. rights to mineral. © 


or minerals in the land sought, the... 


United States not having been di- | | 


vested of its. equitable title, should - 


. the ‘Geological Survey report. said... 


~~ Janda. is. known : to.; be: valuable, on a 


. has prospective. value, for oil orgas; 


.. or any other. minéral named in the. ae 
i: a Act ae July: 11, te14, as amensieds, . 


2 995) 


> Gas Lands; 


| at p. 178.) 


e entry; 


99 | 





“Mineral Lands, : 


Page 


“See, also, Coal- Lands; oi ane 


Sodium ; Words: and Phrases; oe 
1. Instructions : 


Generally. oe eee ae 
2. "Regulations eancted fern 14, 


and other mineral licenses, permits, 
; and. leases. (Circular No. 1383)~ 


“School. Land . Grant; ie 5 — ct eo 
Procedure on” 


|. geological reports | ‘unfavorable. to. 
mt nonminerel centries—~~-———~-----~. » 


ee a : 1936, ‘governing .fees to- accompany bce 
_. applications for coal,sodium,potash, 


8. The. authority finally. to. deter- - 


~ mine the issue. of fact as to the. 


known. mineral: character of pub- 


- Tie land is conferred. by law on’ 
the: Secretary and. no statute has 
ever. authorized any’ delegation by = 


- him of. that authority.. Depart- 
- mental rules and- regulations | Te- 


| ferring issues of fact to officials of 


‘signed. ‘to facilitate © the Depart- 


-ment inthe dispatch of: business, 


‘fi f the General Land Office were ‘“de- ie 


: ‘not to defeat the supervision of the © is 


Secretary.” z See. Enight v. United 


States’ Lond Association, 142. U.S. 
They cannot and do not... ~ 
., operate to deprive the Secretary. of 
.. any authority which he possesses ~~ 
~ | under the law. West v. Standard 
=|. O41 Company, 278 U:. S.: 200.28 . 
‘|. 4, Lands the surface of which is 
open: to entry under the Act of J une 


| 22, 1910, or the Act of. July 17, 


- 1914, the mineral deposits. defined 
_ ‘therein being reserved to the United | 
_ States, unless otherwise reserved, - 


.are.to. be ‘construed. as reserved =~ 


: only to the extent of the’ défined ~~ 


minerals and unreserved insofar:as.,” 


.| » the surface is concerned. Lands 

a having this status at the date of © ~ 
.. the:. Executive order of. November 
~ .26,. 1934, . “were © reserved . by. that 


. order, and are not ‘now. open to . 


except. where valid rights «- 


existed: at.the date of the order, 


“which. rights -poust «be. ‘protected-__ 


3 2a 
> 2 bn determining — whether . ie 
“ tract of. public land. “WAS. of known. 


- Ininer'al character on. a. certain date... 


} the: Secretary is. not bound by.an . 
_ . erroneous test Since discredited and — 


abandoned merely because that: ‘test | 7 


_» happeried to-be improperly. current | 
| . in the Department.on that date_u 


583. 


- 6. Lands may. be’ “known. min- | 


-. been made thereon... 


eral. lands” and therefore excepted ~.. 

. - from. a ‘school land. grant.although =~ 
no actual discovery’of mineral hag 

| -Such lands'so :>- 
excluded: from: . the ‘grant without: 7 

Proof: of discovery: would” still: be: i 


.. railroad ‘grants, 


si is properly applicable. 


Mineral Lands Continued: 
Generally—Continued. 


‘subject to. disposition. under - sthe a 
‘mining laws upon. proof..of  dis-. 


INDEX | 


ns Page 


covery. just. like other lands con- : ~ ian 


taining the same. ‘Diineral_—_- 222 


oe 


. 7..In determining whether. lands 
<- -within.. school - grants are known 


: mineral lands. the same test: is. ap: oe Be 
7 “plicable as that applied to: lands 1 re a 
Congress | Clearly oe, 


having intended to. dispose | of all. a ee 


~ mineral lands. in only -one way,.- 
: 2 ‘under the © mining - laws. . 
a (Cited, Mining Company v. Consoli- 


namely, 


_ dated. Mining. Company, 102 U. BS... — 


167 ; Deffeback v. Hawke, 115 U.S. 
railroad 
grants. except - mineral lands -ex-| 


e 392.) The fact that. 


- pressly whereas school grants. ex 


cept. them only by. inference 


7 strengthens. rather than weakens 
the argument. that the same test — 


in. both. 


classes of cases, for: the ‘existence aA | 
of the express exception in tbe oné 
was ‘one of. the important factors — . 


which led the ‘Supreme Court to - |. 
the existence of the same an 
exception in. the other... sapaecetit 

8. The California’ ‘School. grant . 


infer 


2 533 : 


act (Act of: Marchi 3, 1853, 10 Stat. _ 
246), construed in Mining’ Co. vy. 
Consolidated. Mining Co., 102 U.S. - 
167, was. enacted many years before acs 


before. Congtess made any provision 


. for the acquisition of mineral land ae 


on proof. of: discovery. © 


The basis = 
for the exception’ of ‘mineral. land: ete 
- from that grant, read into the. act. =>“ 


_ by the’ Supreme Court, had nothing’ ane 


to. do: with © discovery, 


list. ‘of: Congressional | enactments; 


a, but | was | 
~ spelled out from a long.and varied : 


including. railroad grants, dealing aes 


with the disposition of the’ public’ et oe 


domain, and which reflected a con- a 


ture disposition in accordance with 


Such. policies - 2S— Congress . should ao : 
from time to time deem expedient_ 
Application for prospecting - permit. : cn oy 
___ 9. The mere filing of an applica- |. |, 
7 nee tion. for a prospecting permit: does~” a ge 
“not give the applicant any right as 
against the Government, but merely. °°” ; 


- sistent ‘Congressional pr actice not 
. to. give. away the mineral’ ‘lands, a 
but rather to reserve them for fu- 


a prior: right.oven. any, subsequent - . 


"applicant, the: ‘Department involved © 

_. being.,under.-no. obligation: ‘to.issue ' | 

a permit if it is in. the | general... 

, -, interest that. no. permit be,issued__... 
4 0 | Expenditures in . connection... 


with the land» made by. : an. Pe if 


7 ‘ceptions, 


“, designed © to. ., 
__ existing destructive practices: in ‘the, E e ae 
oil and. gas Ana Ue TE and, p ere 


13: 





“Mineral Lands—Continued. 
: Application for. prospecting permit— a 


Con tinued. 


Page 


| cant: for. permit before the eranting Th hg 
| thereof are at his own ‘risk. And. oe, 4 
establish. no- equity’ obligating ENG. gi ees 

» Department. to Brant ¢ a Lo 


fe: Oil shale. ‘. - 


11, Instructions of June 4;1935,. 


Circular | No. . 


ee Phosphate. . . 


Ea ‘modifying . oil shale withdrawal : £0 .e 2 2 . 
allow. sodium prospecting — permits | v3 
and. leases. 


a 122000 
ae modified A enpErTanca? 


280 


12. Regulations of ‘ Aneueey ogee 


Minera Leasing Act.” 


| 1935, amending ‘sections’ 7 to 10,.0° 
inclusive, of Cireular No. ee 


ns os 


‘See, also, Minerat Danae: Min- i 


ing. O latin ; 


he Generally. ee 


i | Withdrawat of Public” : : 
je Lands ; ‘Words and Phrases, 6: | : 


“4. As used in ‘section 14 of . he ures 


7 Mineral. Leasing Act of February — — 
| 25, 1920, the expression’ “compact? 
- Telates to squares, -so. that, to be — 

. “compact”, the selection of primary 
|. lease acreage “must be : in’ the form. * 


of a square. wherever possible, and 2) 


where that is. not possible, a rec- 7 
he “tangle: or _ approximate rectangle . ee 
as ol " approaching as nearly as’ possible _ 

the Federal mining laws and Tong’ 1 as square would conform to the": 
1: “statutory requirements. —.02 022, + 


withdrawal — 


nae The ‘Wxecutive 


order: ‘of ‘November 26, 1934; does = © 


- 3. The -So- called - 


| not prevent the granting of permits 
_ and leases’ under the Mineral Leas- ° Pee 
| ing Act of February. 25,1920, since °° 
| - that-act, with’ certain. specified'ex- © 

: is operative within re- 
al _ served. ‘areas; and. for: the: further """ 
'. reason that the Taylor. Grazing Ack ear 
~ expréssly disclaims the: purpose, of oF 
ee interfering | with ‘such: ‘use. | 
|... does~' the’ “Executive | order. affect eat 
* Pights- of* ‘way’ or -other | ‘Tights - 
granted Within - 
|.” provided the use for. oe aS 
|. tight is gYanted shall not: be incon: 
|. ‘sistent “with the ° Durpose: of as 
= reservation————— Sicniaties cee sate tN ge ae * 


"Nor : 


“reserved: : areas... 000 
which the’: ~ 


issued. under. ‘the. Act of. ‘February... | 


retary in: the public: interest, 
prevent, 


secon ee 


25, 1920, which provides | for uni- 
Joes taty. development. and operation. Of ee a 
ta lands containing. oil and. gas. ‘by ee ha 
lessees,.. where’ deemed by’ the. Pe tn 





es ‘“unitization pee a 
ye, “provision”. included. in lease forms | 







: ~~ 





ra, * Ee ‘The: provisions | ‘of. seca aes one 
oe the: Act Of: June 9, 1016 (88. ey 





Ie sessment. work. 
zt ee sats ee See oe ; : 





(Circular: No. 


7 880, 8. 


ag5 6S 


“INDEX: 
- Mineral Leasing Aet—Conta. . Page Mining Claim—Continued: Page — 
“2 - Generally—Continued. P xate ; 3 - Generally-—Continued. = | 
fore, its. inclusion in “the: lease. = '- Stat. £218), revesting © in. the. 

7 forms’ is a proper exercise. “of ‘the... United. States title to lands for-- 

ces authority to give effect - feited by. the’ Oregon and Califor- — 

oto. the: ymecoenized = be gaere inn came |. nia’ Railroad Company, expressly 
polly Of the #6t. 2st ec 189°]. refrained from’ extending the min- 

. 4, The Mineral. Telaing: Act pro- Se Sn laws ‘to power site: lands-__ 
vides that the permittee, “upon: the ee _ 8.°A mere. application to make a 
establishment ‘of the required’ ‘stock-raising homestead works no”. 
facts, shall be granted a lease, but... | “severance of the mineral from the 
does: not. contemplate that: he. has. ae a ae surface estate, and upon. thie» re-. 

a acquired | a vested Tight to a par- 4.2 jection of the application an inter- © 

- ticular form of lease, as, “for ine 2 .. {[ vening mining claim attaches to’. 
stance, that form in use at. the. ~j the surface as well as to the min- —- 
date a prospecting . permit Was... Sse -erals. Case of Filtrol Company - 
granted to him—-~---------—----~ 190] vv. Britian and. Eehart. (51 L. ‘Dz ee 

PB ae 3 ae oe oe (689), distinguished__--~ (ed Sa Road ' 605 
Compactiess, , ae. 
ie. 4, The. Secretary of the Interior o , 

| a Tes o raonable snsumtion, | has authority to determine that a 

. mining claim is invalid for Jack | 

‘ wording. of section 14 of the Min- a 
eral Leasing’ Act by inserting the . . oF PeSCOV YS. for fraud, or other : 
word “reasonably” before ‘ the defect, or that itis subject to can- Eat 
er enn Oh : -celation for abandonment.—--.--- 
word: “compact” in the Act of - be 
August, 21, 1935 (49 Stat. 674), 7 - “Be, arenes beni the . 
was aware of and had in- mind the. - ; operation of the mining laws to 

construction placed. ‘by: the Dest: «the Death Valley | National . Monu- 

_ Pai ment, “or as it may hereafter be 
“partment. upon — the .word “com-  - om 

- pact” in connection with the selec. «| de Caen ie oe a ee aun ae 
_ tion .of. primary. lease. acreage. © f Geen ser Pane oot: 
under. the Mineral Leasing -Act,: 

‘and’ in ad ain 2 hae word. aeteen which is evidenced by the fact that: - 

’ 7. the. act itself. expressly “provides. 

— ably”. did: sa- with. a. view to’ . : 
allowing the lease: applicant. more... that the: surface USE: OF Jocations, = 
latitude of choice in making hiss.” os [5 entries, or patents shall be subject 

a. mineral selection..—__-2 - gga... ' general regulations to be pre-_ : | 

6. Th tee ae _ .seribed, by the Secretary of the © 
| is eae 1088 us ne rere - 8th 
tinuance. of the. existing permit _ : - Segrégation Survey. GA os 
- system . provided for in.the Mineral - ae a 
a Leasing Act, and. consequently the |. . R es. Section nike oe of fhe Mining 
-.. amendment: to. section 14 thereof... |. egulations, forbids the allowance 

~ contained in the Act of August a “of an agricultural claim for any... 

4985, by. inserting, the ‘word {1 es. a portion of.a lot, or legal . subdivi- | i 
: ee a here. there is. 
gonably” before .the w d. eee sion of 40 acres, W ne 

. pact” ae apply. - nly ie 1 om in. cae (aes ¢ 0 approved - survey of the mining ae 

“which leases ave applied for under. | ate ae ee ie 
existin ermits 0 1 lens 1? Ce ee eae 
pending speations for permits. < ggg | ‘survey, evidence is required of the i. 

ye ee “= 8" 1 agricultural applicant of the min- . - 

Mining ‘Claim. | ee = | -~ eral character of the Claim whose ~ 

| See, 2180, * Mineral Lands; Mine bo segregation is sought as a. basis - 

eral . Leasing Act; Pow er. Sit ite for the. segregation. of the ‘Tesidue.,, - 

Lands. | WORSE oa ol re eg of. the land (citing Roos. ‘ve Alt- . 
oo ae a man et al., 54.1. D. 47, as aera = 

“Generally, ae oo Say, ye : ie ne 

cane be Instructions — af March “49, a ae" Annual Wor and Labor. e ae 

Z 4985, ° ‘concerning - mining “claims en es Instructions. of: Tune 26; 1935, 7 

on. the public domain. pe an ae “regarding suspension: of:annual as- 

No. 1278 revised)_+_---.~--=--. _ 285 | ° sessment work... (Circular: No. * 
ce 1%. Regulations, . Par: 37 (by ah he ' 1860) aie tenn ee 

~ “See :Circular No. 1337; amending Oe Sill - ct ‘Instructions of May 19, 1986; eS 
a Cireular No. ARQ cea: SNS on noe ae 6 ; ers regarding hey Seb ‘of annual as" _ 


ae . 


after 


‘Mining Claim —Gontinued. 
"Annual Work and Labor—Contd, 


INDEX 


Page] 


9. Under section 2324 of the Re- Pe | 
. vised Statutes,.a default: in pers 
formance of annual. work. of.a'. 


nining claim renders. 


it subject... — 


to relocation by another claimant, a 


"tion 87 of the General Leasing Act, 
- gaving existing valid claims: “thereé- 
maintained in 


-eompliance 


> but does:. not - affect the: ‘locator’s °°" a 
. |. right: as between him and. the 32°] 
- United States, and he is.entitled)  - 

to preserve his claim: by resump- -_: 
- tion. of work after default and be- : 
- fore such rélocation.—_— = ig 2 ls 
10. The excepting -clause-in‘sec- — 


_- with the laws under which | initi- 
ated, which’ claims may | bé- ‘per- | 


~ fected’ ‘under “such laws”, 


fault : 
ment Work—_------=-_-_-- eee es 


Development Expenditure. hee - ee 
11.: An: aerial tramway. used and gee cege! 


held to... 
‘preclude: the United States. from. _ 
. declaring a. forfeiture ‘of a: min- /— 
ing clain, otherwise. valid, for de- = 
‘in’ performance~ of. ‘assess- * va © 
~ 288 |. ° 


~ essential for the transportation. of ;. : 


ore from a mine..is available to-... | 
ward meeting the: requirement. of. 2 
the statute respecting expenditures hea 
prerequisite to patent_-__---... oie Re 
12s Department decisions : in. the a 


 eases'.of Copper Glance Lode (29. 


* Tas BD: Be). Monster . Lode | 


“(87 L D: 404); 4 in. so: aes ag in.) 2: 
. ‘conflict with decision in this. cease...) 
‘in the accrediting of expenditures, 
on held. not combto Mtn neem 2 


Location. od 


18. Subject to the exception ‘em- 


bodied in: section ° 2332 of the Re- 
‘vised’ Statutes, . 


(85 Z . 


: the. rule is’ well 
: settled that. the right of possession if 


to. a mining. claim results. only 


_ from. a location. made. in conform- - 
ity - with the snining: Taws_—----- 


Valid Possession. ines RE ee 


14. Section 2332 of. the? “Roviaed,” 


"Statutes, P which _ provides - 
‘where a mining claim . has: been 
held and: worked. for a. period equal 


to the time prescribed: by. the Tocal.. .- -) 
State or Territorial statute of lim-. 
evi- 
hs dence of such possession: and work- 
ing. for such’ period shall be” suiii-.,. - 


~itations - for. mining claims, 


ts ae title records therein referred to to °°). 
show. ownership in the. occupant: 
provided the occupant submits suffi-.*.. Paes 
cient. proof of uninterrupted. pos-. _ os 
: Benslon ss ee ‘ 
conferred... 
upon the ‘Director of Publi¢ Build=. 0°) 3 
ings. and. Public. Parks. authority Sa 
‘papers, ee 
etc., in the possession of the See 
retary of War or’ Chief: of Engi: 7 . 
‘neers of. the: United. States: Army’) 


“that 


cient to establish’a right’ to a pat-” : 
ent, in the absence of any adverse, ; 


~ claim, 


contemplates® valid posses- | 


‘sion of the land, and. is. ‘without © 


20 683—88—von, bb 


application where © ‘the: land. is at. 


348 | 


-. Sees. 





Mining Claim—Continued.. 


Valid Possession—Continued. 


|. the time within a railroad: grant ©. * 
| ° or otherwise not. subject: to mining a 

~ location: at eo. 
| | 18; “An: ities pled: mining® ioe 
tion absolutely void ‘when. made, 
because upon land ‘to which : ‘the: 
_ | United States” was -without. title, 
|. ig not later rendered valid: by’ rea- °° 
| son of the revestmént: of! title in» 
"|. the United: States followed bythe ~~ 
287 |. opening of the land to: location | une 

|. der the mining laws : Sa 
16. Mere possession and: works) "yaya 
ing ‘under a void mining location oy ne 
. for a period insufficient’ to acquire. oe 






a. Possessory - title. ‘under ‘the. pro- mee 


oe 


See Homestead, 32, 


‘National Park Service. | 
e Title ‘and. Title: Records. oy 


1: The Director of the - Nelidndt” 7 
Park Service is clothed with author- 
ity, by virtue of. Sec. a of the “Act.” 


visions of | section : 2332,” Revised 7 
|. > Statutes, is insufficient to prevent - 
-) ° the operation of the Federal. Water. 
‘Power. At ee ane aan 
‘Lode. Mee, cae: beg dated 
“417, The. depiction’ ‘of certain ahes: oes 
.. of a lode: mining location over pat- ~ 
ented: land on an. official. plat.of - 
|. mineral survey filed with an appli- 
cation for patent to. the: location, s 
where the patented land. 
| ..-pressly. excluded from the applica~ any 
‘tion, does not create a cloud on the | 
z ‘patentee’ S- title_—-—-__------- 


430; 


-is.. eX= 5 


- 254 
Mistake in Land Description: oe 


of. March 3,. 1899. (80 Stat. 1346),. ace 


3 and 4 of the Act.of.Febru- 


ary 26, 1925 (48. Stat. 988), and. 
Executive Order No. 6166, dated. 


June’ 10,’ 1938, made. pursuant’ ees ee ene 
the Act of March. 8, 1933 (47 State. 05 


1517), to correct. the. United States 


2. Congress, . having’ 


over “all official | ‘¥ecords, 


and having later. 





pertaining to the title to lot 810; 00 0 

square 825, District’ of Columbia; |) ae 

7 transferred-.all 0 2200 52 0 
said’ duties and. records to. the e Die. Corp Pet mapa es 
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should: be distributed according: to | 


‘tribal custom, regardless of any law __ 
of the State of domicile or any. 


regulation of the Department in- 


— consistent therewith_.._-_. peer epee = 
appears» “OM: ee. 
- grounds of law or public: policy for. 
regulation. of the inheritance of per-— 
sonal property. of Navajo Indians, — 


2. No. necessity... 


426 | 


and the Department’s - regulations. ee 


adopted May 31, 1935 (55 I. D. 


 . 263), relating to the determination 
- of heirs and approval of wills, spe- _ 
cifically restrict departmental su- 
_ pervision over the inheritance of 
- personal property of Indians to | 
“reservations which have been al- 
‘also,. the Jaw and order: as 


- lotted ; 
regulations adopted November 27, 


- 1985, provide that Indian judges - 


shall apply tribal custom in the dis- . 
tribution of ‘Tereonal ‘property-~—— 


Navigable Waters. 
—. See- Riparian ‘Rights; 
‘Rights. . 


*Nonencimbrance. Certificate. 


See’ School Land meee 8, 4 


-Nonhavigable Waters. 


Water | 


426.4 


Oi and Gas ‘Lands, 5; ‘Riparian e. 


, Rights; Water Righis, 2.) 


: follows : 





4... Regulations. ‘of. May 7, 1936, 


- under sections 13, 14, 17, and 28 ae 
the General Leasing Act of Febru- | 
ary 25,1920, as amended by the. 
~~ Aet of. August. 21, a 
INO, PORE) eo ek ae ae i 
- 5, Lands beneath the waters of al 
_-nonnavigable lake which is sur-~ 

‘rounded by tracts. which have been. 
| . patented: by the Government are ~ 
not subject to oil and gas prospect-_ 
ing under the terms’of the Mineral . 
Leasing Act of February an 1920_. 


Acreage. te \ . 


6. Where an ‘act ‘of ‘Congr ess fixes 


a maximum of acreage of oil and 


gas lands. which: may pe leased by 


Cant, .a construction’ of. the: act 


which would. permit © of. obtaining 


(Chreular — 


‘National: Park Scien Gantt: Page |. ‘Notice, 2 ist Page 
__" fitle and Title Records—Continued. - See Homestead, 14, 15; ‘Practice 
ce rector of: the. National Park: Service, | _ ue eu Al Practice, as ae 
it follows that. the Director is oe: ‘Officer of. the United State . 
pag ‘clothed with. -authority to correct. a. ie S§ee. Attorneys and. Agents. . 
~ record. pertaining to said lot 8102 ae oe 1: ‘One. not: appointed. to a posi- . 
~. 8. Where an act. of Congress. au--.'. | tion by” the ‘President, a court of: | 
Re ‘thorizing a correcting of land title | ‘law, or the. head. of a- Federal ‘de- 
records. does not specify the method... | partment, and whose: employment 
~~ of correction, but. merely requires. - | does not embrace the ideas of. ten-.-- _ 
that. the records be so. corrected _ ure and. duration, is not an. officer 
-. that. they shali show title in the of the United States ooo 215 
occupant, and the purpose of the a es 
_.- act is in effect to divest the United oil and Gas Lands. ee ee 
-.. States of claim of title, a quitclaim | | “See also Mineral Lands; Ol 
-.. deed. is within the. authority of the ote hale; School Land Grant. o- 
~ act and suffices_.-__~ eRe ee ATO] © 
> 4, Where a- statute requires the — Generally. a 2 
eh occupant of land to file proof, that. if re Instructions of. January: 19, 
he or his predecessors. -in.- claim. 1935, “governing . procedure on. feo ; 
_ have. had actual possession. of the. -. ports. of. Geological Survey. oe 5 
oe land: uninterruptedly for 20 years, ~ eular No.-1844)U- 2 
it is not. sufficient that. the facts 2, Regulations of November 14, 
as to such possession are stated - 1984, in re suspension of annual . | 
- on information and belief, but they _ - payments of rental under coal, oil, 
“ toust be within actual knowledge of. . |. and gas leases-——Act of February 9, 
the affiants————————~—--——- eee 481 | 1983, amending Act of February 25, 
2 oe eer - J 4920. (Cireular No: 1341, amend- — a 
Navajo Indians. a Pia 9 Sek |. ing Cireular No. ie) pee a - 67 
- See . also Indians: and ‘Indian ee oe BL Regulations . “Of: August. 28,0 0 
Lands, 6-8. és 1935, concerning. Act of August 21, 
1. The. personal eatate: of. re ae | -1935,. amending. Oil and Gas Leas- 
ceased member of ‘the Navajo Tribe. ing Act. ‘(Circular No. 1867) 839. 
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- the: Government to any one appli- — : 


more than the maximum through _ 


_ the device of assignments of leases 
is’ unwarranted: as being ‘illogical _ ; 
and unreasonable.___ aE a aie Sm . 


7. Section. 27 of. the General Leas-, . 


ing Act of 1920° reads in part as — . 
f. “That if-any of the lands). — 
‘|... oF deposits leased under the provi- © 
sions of this act shall be subleased, . 


trusteed; possessed, or. controlled by 


any device permanently, temporar- - 
‘ily, Sirectly, . ancinedly) or in any ve 


120° - 


396 


pane 





... form part. ened 


-: 7 imgs,’* ve 

-° being made’ applicable to any. lease ~ es 

and any acreage limitation in the ©. 
act; -necessarily. includes section 18. 

-. thereof, -and ‘accordingly, oil or gas. 

-leases'in the hands of.an assignee...’ 

. of. the original holder or. holders =. -| 

are, subject. to. ‘the’ acreage limita- eo 

Bee tions of. section 18 of the: act See = 


- leases ° 


act”?,. 


oil an Gas Lands—Continved. f 
- - Acreage—Continued. 


manner » whatsoever, 50 ‘that fies a 
Of | any holding 
of such lands. ‘by any individual, — 
Fe ag partnership, aes 
-, tion, or control in excess’ of the; 5 =F 
~~ amounts of. lands provided in this. | 
act, the lease thereof shall be for-. 
 feited ‘by. appropriate court pr oceed- -- © 2 
Held; That this, Janguage,.. ‘|! 


association, . 


Compactness. oa 


| Held, That these 


UINDEX 


~ Page: 


_corpora- oe 


BT 


14 of the Leasing Act, in order. to. : 
effectuaté such agreements ; and.ac- — 


~ tion: ‘looking to the. disturbance. of 
o WH previously | allowed is “not. 
» --only of. doubtful wisdom but lacks... |. 
sufficient legal raglan ees _ BAT |. 
; he a Sete a) ate Unit: Plan of Development. a 

See, also, ‘Words end Phrases, Be 
“anitization © 
“provision” included: in ‘lease forms: 


>” Determinative Test. ae 


.- Upon. the question. “whether BBs 
. Jand is valuable as oil land in con- — . 
templation - of the ‘Federal public: . ers 

“if ts. == 


“ee pective wenn nnn nnn 


Form and Contents of Lease. 


land. laws,. held sufficient. ad - 
value. a8’oil-land is present or pros-.. 


aad |°- 


16. Under the. authority. granted 





ETO: F : 


by section 82 of the Act of. Febru-. 
"ary. .25,. 1920. (41. Stat. 487), 
a prescribe necessary and. proper rules 7 
“and: regulations | and. to do. any and. 
all: things necessary. to. carry. out. : 
and accomplish.the. purposes of this 

. ‘which act, furthermore, does. . 
. . not set forth the form. of either the 

- «permit :or. Jlease,. the Secretary of | 
os the. Interior. may insert: in an. oil. a: 
oo and gas. lease. such reasonable pro- © 
ee visions. as are necessary :to effectu-. 
a ate ‘the Purposes ‘of we, Act 





on and. cae Lands—Continued. 


Prospecting Permit. ae 1 3 


Lt... Absolute property in. and Pe 


minion and. sovereignty “over the = | 


soils beneath their tide waters have... 


= | eae ee — pounded» by tracts which have beer : 
a Certain provisions in ‘section: a 


= 27 of the Leasing Act (41 State. ° - 
. 43T), as: “amended by the “Act of: |. ooh 
July 83,1980. (46 Stat..1006), and 
; ‘substantia lly reenacted - inthe “Act 
- of March 4, 1931. (46 Stat. 1528), . vee 
-> authorized. ‘the: Secretary ‘of the Ines? 07? 
terior to. alter, . ‘change, “or. revoke ee 
drilling, producing, and royalty re- 
quirements of leases of oil and gas. 
 « Jands in order to bring about agree- = 
ments for their unit or cooperative 
7 development. ; | | 
. provisions empowered the Secretary 
 to-alter or waive. requirements. of ~~ 
“compactness, contained in section. ~ 


| eral Leasing Act: of Mebruary. 25, 
me = 1920.- MS ag age ee BRE gts Sone ade ae: ae 
| 2s 13. ‘one who. ‘exercised ‘a oat .. 
i} ential right. to an oil and gas. | 
ale Tease under section 20 of the Leas- 


14, . The » So-called | 


| > ‘been reserved to the several States, > | 
so that. Jand in the State. of Cali- 
CS fornia | below. the. line. of ordinary, us 
; » high: tide is ‘not subject to. pros- 
.  pecting ‘under. a-Federal oil and gas) 
|-. prospecting. permit, title to. said)» 
~. land having: passed to the State, 7 
oy ‘subject: only tothe - paramount eo 
‘| -- right. of navigation - over the wa-. 
| ters so far. as. ‘such. navigation 
|. might» be required’ by the. necessi- - 
_{ ties: of commerce with: foreign na-. 
‘|. + tions or among the several States. 
.. 12, Lands beneath the waters of. 
a nonnavigable Jake whichis sur-_ 


“- patented py. the. Government are | 
~}. | not subject to oil and gas prospect- 
*. ing. under ~ the terms of the. Min- 
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ing Act of February: 25,1920 (41 ~ . 
_. Stat. 437), the land being at the ~ . 
time within. the limits of a defined) 
“ producing area, and. who later sur-°"- 
': pendered the lease, which was duly. 
' canceled, is not qualified to receive 
an oil and gas prospecting permit “ 
'.- for the same land, since embraced. _ 
within the permit application.of  . 
wee another, even though said land has 
2 been. eliminated from the proven’ 
grea of the oil field and become 
- subject’ to oil and gas prospecting. a, 


issued under the Act of: February: © 


25, 1920,. which provides. for uni-- -- 
tary development and operation of | 


lands containing oil and gas by.les- . 
sees, where- deemed by the Secre- 


tary in the public interest. is de- | 


signed to prevent recognized ex- : 


Ps 


| isting destructive practices in thes... °° 
‘| - oil and gas industry, and, therefore; _ 
its inclusion in the lease forms is 
‘|. @ proper exercise of the Secretary's 

o authority | to give effect to the-rec>. . 
ognized ‘conservation policy « of ee we Oe na ae we 
15. Held, That the action of: élie® oe 

| Secretary, on January 81, 1931, iu. 
certifying, upon ‘the authority. of 
-| . ‘the Act of July 3, 1930; “thateach 
ie Ady every, lease, ‘that: has: been Gree ee ee 





BBO 


oe Patent. as eres 
- . oe “See Riparion Rights, 2. : ie tees 
oe Patented Land. | 





“oil and Gas ‘LandsContinned, 


UINDEX. 


“Page 7. 


: Unit Plan of Development—Contd. ee 


- Tay: be. issued - that” is subject - to oe 
this agreement for a ‘unit. plan‘ [re 
F :. development - and operation: for: the — ee | Ste 

North’ Dome. of Kettleman — Hills : < | Ple ea. in ‘Confession an id Avoi a: wn 
~~. shall continue” beyond "' ithe: twenty: ep ec 


ee years specified in the lease and uns 


til the termination ofthe. plan”, 


affected: ai leases’: subject. to ‘ine 2 at? 
ineluding - those: of”. . es 
tracts not in compact’ form, and Of AS" 


a agreement, 


% _necessity: had. the: effect. of validat- 


ing such leases of tracts ‘not com. 


pact” ‘included: in’ the unitization® « = 
; agreements ;. and by this. action Ge 
" solemn assurdnée was given, within. ie: 
the scope. of the’ Secretary’ s author- "> - 
- ity to give the same,” that’ all such 


leases ‘were to: be. deemed ‘valid hee 
~~. and effective--_-—-------+~-~---= | ° 


Boundaries. ‘of Geological Structure.” ay 
16. The. defining. of the bound- nes 


‘aries of, the geological structures 


of’ producing oil or gas fields,.un-. , 
der. authority . of: section . 32 of the 
is. for. administrative: 


Leasing Act, 


. purposes and is’ not.a guaranty. of... 


geologic. character. 


taken as absolutely and. accurately 


showing the .extent..in each. in-. - 


- Accordingly; : ai 
such boundaries are not. to be’. 


stance ‘of the geological. structure. — 


producing, oil or gas, but. they may... 
later: be extended or reduced. to: ac- .. 


cord with ‘the. facts___--.-._----+ 


Oil Shale. 
See Mining Olain, o8T. 


Oregon and California Railroad 


Lands. 
See Mining Claim, , 


| Osage Indians. 


530 


See’. Indians: and: Indian: anda; 


subheading, “Trust: Funds, a4. 


: 0 Overruled: and. ‘Modified. Cases. oh ae 


- See Table, page XVIIL, et ts 


| “Papago Indian. ieubye ones 


<e ‘Instructions of February 27, : - 
1935, ‘governing ‘mining - “upon : rex! ; 
ele No. Peps is 


‘eryation. 


~ ‘See. ‘Mining Claim, aT." 
Permit, Oil and Gas. ov, 


| See. Oi. and Gas Lands, 3 subhead- 


_ing,: iba feo “Permit: Bt: 


222, 





Phosphate. oe es : | 


. See ‘Mineral acage 12. 


‘See: Rights of Way; 1s 8. 





: ‘Pipe Line... aa ae 


‘Ses, Pr Practice and } Rutes or Prac- ce ie 
ih “tice, 14., OS Bi ee Be 
ae Possession, ‘Ent orcement “Hee Vow 
‘Right. oe a 


A To enforce the right to: oo tag 


oe of ‘public lands, resort: must 


“pe had to the local courts, the Land” 


Power Site: Reservations. 


‘See ‘also » 


26. 


under the:. Constitution, had . full 


i Congress, in. the exercise of its 
duly. - delegated legislative powers 


| - Department ‘not possessing the;in: ~ 
|“. strumentalities necessary to efféct. 


this object-----.------ ++. - : 468 Bie 


+ Mining Claim, 2 : ag 
Withdrawal of. Public eons 20, ; 


: authority to prohibit: access to the : 


- Federally owned , land embracing 


the Hetch Het¢ehy Project, by any 
individual or corporation, and full 
authority to dispose: of such land 
or of the right to generate electric 


energy thereon under. such condi- : 
tions as.it saw fit to impose_____- 
2.: Section 6 of the Act “of De- | 


cember 19, 1913 (88 Stat. 242, 


. 245), commonly termed the Raker 


Act, provides : “That, the giantee is 


prohibited. from ever selling or let- 


ting to any corporation or. indi- 
vidual, except a municipality or a 


. municipal water’ district or irriga-. 
tion district; the right. to sell. or.. 
sublet: the water or the electric” 
energy sold or given to it or him: 
said grantee:.* .¥. #7. 


by. the 


321 


2 Held, That a-sale by the grantee, 2°. 
the City and County of San*Fran- :~ 


_». eiseo, to ‘a private. utility, corpora-:. 
he tion, of the electric energy devel-.. | 
” oped under: its grant, with.a view — 


to resale and ‘distribution: by said ee 
corporation: to. consumers. of elec- or 


tricity, . constitutes, a violation: of 
the. aC 22 ee a es ee 
3. An “act~ of: “Congres! ‘whieh, 


a granted to the City and County of it 


San Francisco. ‘authority. to gener-— Pe 


“ate and sell to municipalities and. 
water and irrigation districts'elee- “ 
“|. trie power produced on public lands“). *. 
| of the’ United States, forbade the 9 
|. selling, assigning, or. transferring . 

/ of such electric power to “any pris: 








he = vate: ‘person, corporation, sor" EE ot 


“Power Site Reservations —Con. 
oy ciation. Me 


. J udged~ by. 


Held, ‘That. al- 


the’ - substance Of: ‘its... 


terms, must’ be" held: tobe sone of. J. to contest an’ entry: oust’ be: under: van 





Page, 


ae “The. grantee entered. into: eg 
7 . a. contract: ‘with. a private company... ee oS application. to. “contest ; 
‘os > for.the’ distribution of the power so... |; 


fs sale, . ‘the disposition’ of the. ‘electric © : 


ect from. ever. ‘falling into: the. hands’.” 


oly. 


Hetchy: Project’ has. fallen. into the, 


Y hands. of just such’ a corporation 


or monopoly————----- == oa aes = 


of a private corporation or ‘monop-:. : 
A From the facts it appears that’ ..°. 
the: power developed ‘on the ‘Hetch : 


B22 


> Practice and Rules. of Practice: # 


See Table, page XXXV11; 
. Attorneys: and, Agents. 
“Dt. Mere: informality’ in bringing 


‘a matter to the attention ofthe ~~) ~ 
-. ‘Secretary should not prevent a.con- - 


sideration of. .its ‘merits. oe ee 


- action Peeper cea ie ee eee Phe ee eee a 


see. also ‘ 


“+ B82 
2. A case should not he reopened’ 

on the basis of additional: facts uns. | 

less proof of those facts would war-: 
rant: a change in aoe previous... 
582 | 
8, A. stipulation in one ‘action 


-.-affeets. another between the.same. | 


parties only. if it is of sucha na- 0. 


ture .as to warrant a disntissal of... 


-. the action: as:a.matter of law.or. 
it: either the : agreement ‘upon ' Or. 


~ the performance of. its, terms, ‘tends a ' ; 


-...toward a deterniination * of) thes 3 , 
.-. issue. involved.2 240 ee 
4, A. stipulation made. pursuant<;" > : 
os ii a joint resolution of. Congress: ee ee 


"B82. |: 


is not binding: upon the ‘parties. 


beyond: the: limits.’ fixed | by ‘the ae 
resolution- Seoses Se Sa ea ee = 


5. The rules of. practice | of: ee ae 


7 ‘Department. provide; ' 


-in’ contests,.. 0°)” 


. for. three. modes’ of service, ‘namely, .)°. 


- personal.” ‘service; © by. registered ‘ 


: - mail, and ‘by. publication: ‘where: the - 7 ee ie : . 
party. cannot. be: found after diliz ~ =. |: 


‘gent. search ‘and. inquiry, and' ‘affi- -.- 


_ davit to. that’ effect is filed within. . © 
Se thingy: days: from. allowance of. the 2 ee 


vo mail. 


|i) ositions 


'. «.pensing® 


ane tions, 


ture, 





‘Practice. and Rules. of Prac: 


tice—Continued. 


Page: 7 eee 


and’ hee “oe 
 o. fi contestant: assumes. the risk of. 
generated, ‘which: ‘company has Since. oe service. when. he. elects to. adopt: ‘the 
ee - distributed: and: sold: electric current: -.’.: 
“in: San.’ Francisco: - ee 
_..: though: -the -contract: entered into; 0 
Jo.” “svagestated . ‘to be one’ of agency’ Ore 
- consignment; and ‘ot one of sale, |): 
mos” and : thes: ‘language : of consignment. oe tle 
was: employed, ‘the: contract, when! ° 04 


i method « of service by. registered. ~~ 
_If-he. has. reason to appre-. - 
_- hend: that. such. service ‘will not. be... 
effected .within. the . ‘thirty. “days: 7 
"allowed, ‘he, should’ employ one of... | 
aa the other ‘methods. of . ‘services 


B15.” 


“6. Rule’ 2. of the: Rules ‘of. ‘Prac-: ate 


fs statements therein must he corrob- 

 orated., by. at” least one witness es 

{4° under’. oath eco aap ore es 

deo". FT  The: ‘rules: “of: practice’ of the. 9” 
/ Land Department ‘relating to dep- | Pao 

bat ; ‘interrogatories « do. 
~ not ‘contain’ any authority for dis- ~ 

— with: the’ signatures. of — . 

:-. Witnesses: to their’testimony.. ‘Rule 

» 89° making “provision  for® waiving’: 

* -the signatures: of ‘witnesses,’ is ap-: 

Dees plicable’ only ‘to. hearings.---_~_» 

8. Failure to. secure the signa-. 

| tures of witnésses,to depositions” — 

and interrogatories is a ‘curable de- 

. fect, and does. not warrant dismis- 
sal of adverse proceedings’ brought. 


cand; 


by the Government against an éen- 
try, and upon 


ele “Stee ‘requires that..an application’ © 


Dees 2 a oath, and Rule 3. requires. that the: . = 
“power being, under conditions. neces-. a eee f 


“sarily: contemplating its, resale: to” 
consumers: 222 oo fe eS Be pi. 
eae ‘The | ‘legislative, history: or ‘the. Hid 
a ae Act: clearly . shows that the. © 
s _.| purpose” ‘of section. 6. thereof. was: os 
to’ prevent: the: water or’ power. -de- . 
veloped; on: the Hetch ‘Hetchy Proj-.. 


389 


Receipt’ of deposi- | 
duly signed, which were 


formerly inadmissible: as. evidence ; ' 


the ‘defendant. 


because of the absence. of signa- 
should be’: 


afforded. opportunity. to adduce.. a 


Se), SUSBPIMONY 8s a é 
-, 9. Notice and authentication OE — 
‘a ‘deposition are for the benefit. = ... 
of the party against whom the dep... 0) 0.0) 
-:‘ositionis to -be used,..and ‘hence. 
“may be waived by -him, and re-. 


8R9 


quirements that the deposition: be. * 


-read:to and’ subscribed: by the wit- —__ 

-. Ness May’ be: waived’ by: stipulas °° | 
tion; but in the absence of a: ‘stip-.. 

: ulation between. the. parties . Ore Poti 
‘some explicit provision in the rules... sel eta 

of. practice,. the requirement ‘of: ! 


signature of a witness: to his: dep- | 
osition cannot be. waived - by any. |: 


paper. signed solely by: the party. BE 5 og 
- whose ‘instance. the: > deposition: was. 
taken Sch ee a eos. s 
bs ~10.. Where in a. trial. Of issues). 
oy ‘before’ the Land ‘Department, the. 
parties - shall, by. stipulation. ‘filed | 
with the record so agree,.or where oo 
. the defendant has failed to- appear: 

- or fails to participate in:the trial, — 
| and the contestant’ shall; in. writ. 9 
ot ing, so request, the: witnesses’. sub-. >. 


cS ee 


- a President. 


IN DEX! 


“Practice aud: ‘Rules “of Prac-- 
. tice—Continued. eae 


. _seription to their. testimony may 
be dispensed with ____-._2-__. 


11, Where, at a hearing or trial, eae | 


the defendant” fails to participate | re 
therein, and the contestant makes a | 
written. request. that the witnesses | 


shail not be: required to subseribe |, 
their names “to: : ‘their: testimony, oe ee 


. such will’ not’ be required; but. «-~ 
where depositions are ‘taken under aoe 


other ‘circumstances. than a-hear- 


‘ing or trial,.such subscription may °° sf with drawn | under 


‘not be dispensed with, the condi- — 
- tiongs..under -which. such | request. = 
_. eould be granted being. nonexistent. 
12. There is a. substantial differ-" 
ence in. consequences. between.a 
failure to appear at the trialof as. ~ 
“ease duly:. and regularly ordered 
and a failure to. appear at the 'tak- .. 
ing of oral.depositions on behalf. . 
of one of the parties, _In.the ~ 
former .instance the. defendant. not 
cnly foregoes his right. to present . © 
his case’-and cross-examine. the 
plaintiff's. witnesses, -but also . his. 
right to. object to. the teatimony 


; 18. There are no rules of prac- — 
_ tice of the Department relating to_ 
“the time or Wanner in which ob- | _. 
 jections . to’ depositions. may be — 
.taken other than the. requirement. 
that: they be made at the hearing.” 
14. While there is no. specific ~ 
rule for replications under. the © 
- rules of practice’ of the Land De- 
partment, a plea in confession and 
avoidance as.a defense requires a an 
/ demurrer Or - reply _--——-~------ _. 468 
Practice Before Federal Depart- | 
-Ments. | a 


See Attorneys. and Agents. 


Preference Right.” 


“See. Coler of Title. 1: Homestead, 
subheading, “Contest. ” : 


» See Tayior " 
a “Witharawal of Public ‘Lands, 
Public Moneys. peewee es ne 
7 1, Instructions. of May. 81, 1985, ee 
- concerning ‘deposit | of ‘public. | 
rr oe moneys. (Circular No.. 1854) _.--. : 
| Public Sale of Lands. ae ae 
See Isolated Tracts. = 


| ; Public Use of Lands. we 


See Water Rights. zi, 


‘Bege:| 


2 280 | | 


“s90 | 


|. drawal: - order: 


890 


“890. 


Grazing Act, Uy: eee Generally. . 





| “Railroad Grant. Lands, eo tae 
See Homestead, 28; School Land : a 


Grant, oe 
‘Raker ‘Act. 8 Stat. 242), 


Page... 





See. Power Site “Reservations. - eH ee 


~ See, also, “Homestead, yo 
1. Instructions 


ws... -(Circular’ No. 
2. > ublic land included: . 


of - November. . 26, 


“-Reclaniation; ; Reclamation Acts) . : . 


of “Mareb’ 21, Pee 
1935, as to noneffect : of: Bxecutive bien, Paes 
i 2 withdrawals, of November 26, 1934, Rita cyte 
--and February. 5, 1935, upon ‘lands... - | 
Reclamation somes 
1851)2- 
Weaseee 
. State: irrigation. district: and: pure oe 
|. dened. with an‘obligation to pay-a- 0 5 
. ie proportionate share. of: irrigation ...._ 
' charges:is. unaffected by the with- = . 


1934, .which order declares: its op- 0! - 


eration. as a land withdrawal is... 
subject to “existing ene Tights”. 


: -Relatien, Doctrine of. 


See: Homestead, ‘6. 


Relinquishment, - 


See: Homestead, 12; 18. 


Replication. 


». See Practice and. Riles of Prac: 
bie, 14, 


“Reserved fanda’’’ 
 See- Water Rights + Withdrawat 


Of Public Teanite. 


an Judicata. i 
—1,.A Department. decision deny- 


_. ing. an application. based’ on a con- 
»  gtruetion of a-statute is res judi-.— 


cata so far as the General Land 


. Office ‘is ‘concerned, notwithstand- 


' ing the construction of the statute 


is changed» ‘by a subsequent: deci-: 


sion of ‘the Department | in’ another 
Rights ¢ of Way. fe ene 


4" “The | ight to": 


‘appropriate : i 
. water does not necessarily carry 20 
~~ With. ita right of way over pub- - 


lie land for the use of: such. water, : 


~ -and Congress. has in. various. laws — 


provided for permitting rights~ Of. 
(way over public and-reserved lands; 


|. .of the United States for the use of 

Ege waters,. which rights of. way vary... . 
co ag to conditions. and purposes. and. 
- ae be. altogether poMpiean Ss 


ae 


he 


“Rights. of ‘Way-Gontinued, 
. Pipe Line, ; 


2. .A- stipulation required" of oe 


IN DEX. 


Page | 


plicants for rights: of..way for pipe. ~.. 

- lines: over “public lands,. embodied =. 
"in regulations: promulgated- under 
‘authority of section 28 of the Act .-°. 


of February 25, 1920, included: the 


following : “and further ‘expressly 
 consents.and agrees * * * >that. 
the use of the pipe line. for the | .- 
_. transportation. of oil or gas shall... 
be limited: to oil. or gas: produced. 


in conformity. with State and/or: 


Federal laws, *. * °* aud fur- 


i, ther expressly consents and. agrees - 
to purchase .and/or.. transport: oil 


or gas. available on’. Government ° - 7 
' lands”, ete. Held: If ‘the applicant 


ig merely a carrier, and not:a pur- 


- chaser: as well, the. stipulations... 
apply to it as a. carrier. only, and Be 


if it carries oil but not. gas the ap- 


= . Plicant.is affected: only as a carrier ©. 


“of oil, the language of. each term. m~ 


of the stipulation being in’ the. dis-' 


junctive, and not intended to. have. a 


the effect of changing the business 


of a pipe line right- of-way. al a 


Riparian Rights, 


See Indians. and Indian Lands, _ 


214 


19; Oi and Gas Lands, 3s Water , eo 


Rights. - 


1. In- ‘surveys by | the. United — 
States. Government, the. meander 


lines which are run along or near 
the margins of. streams or’ lakes" 


are for the purpose of ascertaining 
_ the area of the upland, and not 


_.° for. the purpose: of limiting the title - | 
of the grantee to such. “meander i 


_.. lines, the waters tbemselyes con-. 
 stituting the real boundary__- 2. 


810 } 
. 2: In the. case of “navigable. wa-.° 2 


“ pressly whereas school grants. ex- 


ters, the submerged lands do not — 


belong to the Federal - ‘Government, 
i having: passed’ to the State upon its 
admission ‘to the. Union. Ja. the 
- ¢ase of lands bounded by. nonnavi-_ 
.° gable waters, title. to. the. ‘sub- 


merged Jands is surrendered it the. 


_ Patent for. the marginal’ uplands al 
issues. without ‘reservation or re-. | 


striction, | In either case, the effect: 


of the grant’on the-title to the 
submerged lands will depend upon’ 
the Jaw of. the State where. aia i a 


lands: NG@sen oe Ff ee ee a 
Be In. the. State. of. ‘Michigan, in 


"the absence of words of reservation =. __ 


310 | 


-. or restriction, or unless. the con- | 
trary appears, a.grant. of land 
bounded by a watercourse ‘conveys. _ 


_ riparian rights, and: the title Obs I 


the riparian | owner extends: to: the: ”; 





Riparian Rights—Contiiued. 
‘middle line of the lake or stream. 


Page he 


| . The. shore ‘proprietor. takes by. ae 


tue of shore ownership, and..his = ~ 


7 ‘interest. in the: bed of the’ lake: or... 


stream is acquired . as . appurtenant . 2 
- to the grant, the extent-of-his in-.:. 
‘terest depending upon: his-frontage ._ 
-and the form, length, and breadth §-- 

of the. body of water’ ‘upon Which — :. 


his land abuts-———-—----------+ 


Rules of Practice. — oe 
See Practice. and Rules: of. Prac: "ieee o. . 


tice. 
“Bale of Public Lands, 


.. See Isolated T racts. 


Aut Carlos Indian Rerservation. = os 
See Indians and Indian ‘Lands, a e e 


‘subheading, “Boundaries.? es 


‘San Francisco, City and County. oye 


See - Power. Site Reservations. . 


“School Land Grant. 


~ See, also, Mineral ‘Lands, 6-8 ie 


1 School Land i Selection ; Words. 8 and ce a 
. Phrases, 5. 2 ee, ; one 


a In deteniaining. whether: lands... me 


oe within | school. grants are. known. ' 


mineral lands the. same test. is OBas 2i - 
plicable as that applied. to: lands. ADs re sea 
railroad. grants, - Congress. clearly. - 


ae having intended. to dispose. of. al ; , 
-- mineral lands ‘in: only ‘one | Ways." 
_- namely, under the mining. laws. os 


(Cited, Mining Oompany v. Con. 
- solidated. Mining» Company; 102. ..... 


| ‘ Uz §. 167; Deffeback v. Hawke, 15. —— 
OS. 392). The fact that railroad WE igs Pom 


grants except mineral lands ex- .- 


cept them only by. inference ae a 


_.. strengthens rather‘ than weakens. _ es. 
'. the argument that the same.test is * 0. 
properly applicable in both classes... 
- of cases, for the. existence of the . — 
"express. exception in the one was 
~~ one.of the important factors which 


Jed the Supreme Court to. infer ‘the - - : 


existence of the same exception. inn oo ea 
2 WRG COLBOL su Stee ee 8S. 


'2.. Lands may. be Sawn ‘mineral 


lands” and therefore excepted from,” 


‘a school land. grant | although no... 
actual _ discovery. of mineral has _. 
been made thereon. . Such lands | - 


$0 excluded from. the grant with-. na | 


out proof of discovery | would still 


be subject to disposition under the . os 


mining laws upon proof of discov- 
{. ery just like other .Jands. contain-. - 5 
ing the same mineral. = 


642 
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California. aye 


See, also, Mineral ‘Lands; ce 


We The Act of March 8, 1853 (10. 


afk : Stat, 246, which provides for the ~~. 
grant of. the sixteenth and thirty- — 


~ sixth sections of'each township of be : 


. . public Jand ‘in: California | to that’ 
- State for« ‘public. school:. purposes | — 
- does not <in “térms. except mineral” 
“Jang from. the’ grant. 
_. ception, ‘however, was. early spelled ee: 
out by. judicial construction, and = 


has. been adhered to ever since, in 


Such an ex- .* > 


-a-long line of decisions involving = 4 
this statute, and is too. firmly ine 

_ trenched :to be uprooted save, by ee 

“legislative action-—--+ eee ae 
4, Title to Sections 16 ‘and 36° 

does not pass to the State of Cali- 

fornia under its school land grant, 


yaa | 


prior’ to the acceptance by the De- : 


‘partment of the Interior of a survey © 


'. officially identifying the land; and 
if the land was then known to be 
mineral in. character, 
passed. to the State under that 


5. In determining whether land: 


‘wag-of known mineral (oil) char- 
acter, me: 
' public-land laws, and, therefore, ex- 


cepted from a grant of public lands,’ 


knowledge of actual’ mineral con- 
‘tent need not be shown, it being 


sufficient’ if. known conditions are 
Shown from’ which mineral char- 


acter reasonably can be inferred. 


_' AOnited States v. Southern Pacific 
. Company et.al, 254- USS. 1) ona 
6, The mineral (oil) character of © 


land embraced. in-a school section 


a may be established ‘by evidence of 
ae physical conditions observed | or ob- 


‘servable prior to or. ‘at the time of 
the official approval of the plat. of 
survey. which support the conclu- 


~~ sion. that “an, ordinarily prudent ' 
man, “Understanding - the -hazards* - 
. and rewards. of oil mining, ‘would 

_- be justified in. purchasing tbe lands 
_ for such mining and: making - the | 
~ expenditures | Aneldent to their de- 
| that a 
as competent’ Panes or. expert: in oil °° 
. ‘mining, if employed. ‘to advise | in a 
~~ the matter, would have: ample war- - 
 yant for. advising the purchase. and © 
~~ expenditure.” 


velopment, and’ * -* 


“This ‘evidence may 


no title . 


121. 


as contemplated by ‘the. 


“21 


- consist of the testimony. of wit- . 
nesses, including experts and geolo- 


| - gists, as to the conditions ‘observed. on 
; “Dy them which were ‘observable on - 


and prior to the. date of the ‘of- » oe 


-  fieial approval of the plat. of sur- 


. wey, and of extracts from scientific... . 


poses.. 


-ter-section ‘thereof, | 
+. and gas of such quality and in such.» : 
. quantity: as would render extrac- 
-- tion profitable, and ‘these. condi-: 


= in. place. | 





INDEX, 


‘School Land Grant—Continued. “Page ee 

; - California-—Continued: - a ¢ 

-. and other publications showing the 
-. state of. geological knowledge and. 

_ belief concerning. the land at the 
time. of approval of the survey——— 

|)‘. he evidence ‘shows that Sec- — 
tion 36, T. 30 S., R23 B., M.D. M., > 
_ was known ‘to be mineral in cbar-... 


aa 


acter in 1903, and it was, therefore, « oe 


excluded fromthe grant. to the 


State. of California. ‘forschool pur- © | ae 


engender, in’a ‘competent geologist 


or. expert in oil. mining, the belief: ie 


~The. observable conditions . | 
_ before, on, and after January 26, 
1908, were ‘such as reasonably to. 


that said Section: 36, and each quar- = 


tions ‘were not only observable on 


and after’ January. 26, 1903, but 


were observed before. that date--~ 


246), construed in’ Mining Co. v. 


' Consolidated Mining Co., 102:U. S. 


167, was enacted many years before 


. the Federal mining laws and long | 


before Congress made any. provi- 


sion for the acquisition of mineral 


land on. proof of discovery.. The 


basis. for the exception of mineral | 
land from that grant, read into the ° 
“act by. the Supreme Court, had 


nothing to do with discovery, but 


- was spelled out from a long and : 
varied list of Congressional - enacts. 
-ineluding railroad grants, 


ments, 
dealing with the disposition of the 


public. domain, and which ‘reflected, 
a consistent ‘Congressional practice — 


not to give away the: mineral lands, 


but rather to reserve them for fu- 

. ture disposition in accordance with 
such ‘policies as Congress should . 
from time to time deem expedient. . 


School : ‘Land > Selection. 


See, also, School Land Grant. 
A, ‘Regulations | of ‘October 19, 


‘contained’ oil... 


122 
. °§. The California school grant act’ -. 
(Act: of March. 3;.1853, 10 Stat. 


“583 


1984, ‘as. to. issue of. patents- to - 


_ States to designated school sections.. 
‘(Cirenlar: No. Ec aeee 7 3 


Pos Indemnity. 


2, The effect of filing and allows Hee. 
ance of a school land indemnity. ~ 


‘selection ‘is’ to segregate the land: ~~ 
. selected, even though it may. there a 
after: be found that there are de-* 
fects which render cancelation | nec- 
:Sary: and’ such a selection, even. — 

: though etfoneously” received, segre- 


“School Land Selection—Conta, Page 
-Indemnity—Continued. a 


# gates the land so that 2 no: - other: ap: ie’ 
plication | therefor may. be. received | | 
or rights initiated. by its ‘tender___ . 249° 
_.. 8, In-the absence of other objec- 
tion. a. reasonable. period of addi-. 
tional time for: ‘the. filing of Ton: 
encumbrance, certificates. ‘as. to base: 
lands “may. be allowed, notwith-. 
standing -the. withdrawal | order of ::. 
ase ‘Novenaber. 26, sirageenen rea: 245 | 


‘Secretary of the. ‘Interio’ Con: Page, ae 
- B.A. dismissal: by the’ ‘Secretary > 


alleged rule: of law, the: decision | of. ee, 

which is not reasonably | necessary A eS 
-| or incidental:to a:determination of)... 
. the only proper issue in the cage, 2. ae 


4. While the findings of.registers. 0-0. | 
upon the weight and interpreta- 
tion to be given evidence adduced. *.. se 
at hearings before them,.and the” 
|» -affirmance. of their findings. by: tec, 6) 
General Land Office, are. matters: ):!” 


| withdraw ‘from entry: =. “ete, a rae 
within: an. indemnity | ‘school land. -. 
‘gelection : in support of which. there —. 
me has been a failure to supply. the re- 
-quired. certificate - of. nonencum- oe 
brance, such: failure. being. a. cur- 
~ able defect. and not apse facto work-- ~- 7 
-inga cancelation . or forfeiture, the = | _- 
Land | Department not being re-.- =. |. 
' quired by law to.cancel such selec- 


_ . given. weight by the. Secretary in 
cases before him. on'appeal, they,do. 
|. not. preclude him. from: making. |, 
ae other | or different, findings_+..-_~ 534. 
. 5, Bhe Secretary ‘of the Interior «°° °' 
has only’ such: authority over. Tee! 
_. . Stricted Indian. ‘property’ ‘as Con-. o 
gress has expressly or by. necessary. 3. 


tion without affording opportunity _. implication coniided... in. him, and: grit OMS 
: such authority ‘cannot’ safely ‘be: > 


to supply. the certificate.. by grant. hie Eee aed 
ing additional PIMC 3 uo BAB construed. as extending to the pur-:" 

_° 6, Failure of a State to complete ° sf hase by. the Secretary, independ- 

~ the selection of indemnity. school. | enély. of the Indian owner's: wishes 

‘lands, due to tendering defective. .. | oY consent, of single ‘premium an- oe 
base, is a curable defect, and-in. |. “nuity policies from ‘moneys de-' 
such cases the withdrawal order.of .  ..|\ Tived’ from the sale, under author-: 

-. November 26, 1934, does not.oper-. . ° |: ity of sections. 8. of the Act. of 
ate to/prevent the completion of the _ June 25, 1910 (86 Stat. 855), of 0. 

'. - selection, said order expressly say- | -- timber. on Indian allotments held’ 

ing existing, valid icles oe 249 |. under a trust or other: patent con- | 

~ J taining restrictions.on alienation, .  .° 

such. a transaction. involving the | 

-.. 1: “transfer of substantial sums of In-~ 

| Tribes: Mineral’ Lands; Mining _.. |.) . dian, moneys in ‘consideration of an... 

Claim; Oil and Gas Lands; “Taylor ces : _ unsecured. obligation to pay a stip-— 
“raving: Act.) - of oc) . lated sum monthly; beginning usu. 

_ 1, The authority of ‘the Seciotait eR ally at some. future Gatess 25572 500... 
of the Interior is not appellate. oe bes GAS legal: application to make = 
. ‘only, ‘and. he may. inquire. into a eee | : entry ¢ ‘of lands: subject. thereto,. a 
case de 10V0—— a= eee eas on icce _ while. pending, : -Tegerves “the land: . 

2. The. authority finally to de! 2 oud. applied for from: disposition. to. Ane 

termine the issue of fact as tothe ©. |: other under any public land law  - - 

_. known: mineral character of public _ Pea “ “yntik final action: ‘théfeén but. the’ =~ 
land: is conferred’ by. law'on' the. |. mere filing of an application for. 
oom Secretary and: no, ‘Statute has ever: NE a. ; public lands, . or: rights in; connses:: ger 

authorized’ any delegation by him'of >: > |: . tion therewitb; confers. no. absolute °°” 

-. that-authority. ‘Departmental rules °° . | "right where allowance is discretion:: : aah 

. and regulations referring issues of ~ ary with the Secretary of the In- ) | 

= fact to officials of.the General Land . ~ terior, such as. ‘the | privilege. Of Soe 

' Office were. “designed to facilitate. | making a-grazing lease under sec... 
the Départment in the dispatch of ~~ tion 15 of the Taylor’ Grazing. ©) 6 
business, ‘not to defeat the super" “ Act. Accordingly,’a Iease applica- 

~ vision - of the Secretary. (See. 

- Knight v. United States Land Asso- 
ciation, 142. U.S. cat ‘p. 178.) 

- They ‘cannot and do not operate: ‘to 
deprive. the Secretary | of any. ‘aus 


Secretary of the. Interior. ee e 
See,” also, Coat Lands ; . Indian 


‘ ‘prior-in time to the inclusion of the © ~ | 

land in a grazing: district, does not’. 
segregate the land : as: against. the. 

| United: States: and: is not: a bar to. > 

~ “thority ® which he: ‘possesses under: -  guch. inclusion: ~ Case ‘of Goodale. Be 

. the law. West. v. Standard ou 1-. vw. Olmey (12 L. D,.824), and cases 
Sonne: 278 v- S. 200-, ccs ioe -. 533.' there -cited, distinguished i) “580° 








ma of: proceedings on the: basis. of. ane eee ae 


would be beyond ; his» authority. 533. ee eee 


| ; which may. well ‘be. considered and ti A ‘. tte wodibly, 28 | 


tion under this section, although ~~ =. 0) 


Page . 





Soldiers’ Additional Right, | 
. See Homestead, 88, 34. : 


Solicitor’ Ss ‘Opinions. . 
See. Tabdle, page 1X. 


~ Springs: and Rupning Streams. te 


~. See Water Rights. - 
State Irrigation. District. 


>) 
State, ‘Lae 6k: 


See ‘Water Rights, 
“State: Control.’ ee 


State Selection... me 


‘Bee. Withdrawat of, Pubtie Lands, . oe 


“24, 28. 3 
; Statutory Ganstruction: © 


See. Withdrawal or Public Lands, : 7 ; 


"Subheading, oe : 


‘See. Color of. Title; Indians: and : ie 


7 Indian Lands; Indian Tribes; Oit 
and Gas - ‘Lands; Sehoal - 


Land 


Grant: Paylor Grazing Act; ones 7 Z 


| and Phrases. 


1, In the. acon of “ atat- a 
— utes,. Where the. meaning - of the." - 
language employed is vague.and:...— 


ambiguous’, and. cannot - ‘be-- ascer- 


tained by considering the words. ~ 


. 6. Congress, : 


Inent, 


6, The excepting clause. in sec-— 7 
- tion 87 of the General Leasing _ 
” Act, saving ‘existing ‘valid. claims 

_ “thereafter | 
| . pliance with the laws under which ou 
initiated, which claims may -be 
perfected under such. laws,” beld . _ 
to preclude the United States from. 
declaring a forfeiture of a. mining 
. Claim, otherwise. valid, for default... 
-in- performance of | 


‘maintained | ‘in 


come. - 


i INDEX. 
‘Settlement Rights. bs ae | “Page ‘Statutory. Construction—Conta, 
See. Homestead, 4, | only, ‘resort may be had. to the ae 
= fed . legislative history of the act, and Sw 
a Shore Proprietor. especially: is this the case where | - 
| “See Riparian’ ‘Rights. ‘the Janguage is susceptible of two. 
>it | 7 constructions, one reasonable and = | 
—— of Witnesses; : the other. unreasonable=?—_---.-- 384 
_ Waiver. : eee re ‘Under. the. general - ‘rule ofe = 
See Practice and Rules of Prac - law, a’ statute is in force and _ 
‘tice, 411. ot | a operation. during the ‘entire: day Or, oe 
are: - its ‘approval,- subject to the ex- 
Sodium. . . ay a ea ception that any’ person having. a 
See; ‘algo, : ‘Mineral Lands, 2.° . substantial right that may be af- 
- 4. ‘Instructions ‘of August 9, fected. thereby ‘may prove that a 
1935, amending sodium regulations. -~ _ Gaim filed on ‘that. day, was actu- oe 
_ - (Circular ‘No. 1364, modifying Cir... | ally initiated before the exact time = 
senna: No, 1194) cake ey a 319 | of approval of the Act ~ 8b 
| 2. Instructions of June 4, 1985, . |. .- 8 Section 201. of title 18, 
fF modifying: ‘oil shale withdrawal” to. . United States Code, being a erimi-_ 
_ allow sodium. prospecting permits. ‘|. ‘nal statute, | must be. strictly con- 
"and leases. | (Circular M0: | (1220, oy ee, ee Ge strued ; ands a construction. — 
Modified) -_-----__.. ee ae ee 280° adopted and: ‘aitted - upon for 15. 
-. 8, Salt water was pumped. from... |. years without. objection is en-  ° 
? Salton Sea into solar vats upon ad- ~ titled to great “welentis aio. = ~ 
joining lands and there evaporated; — 4, Since the provision in section ~~ 
- leaving sodium chloride in commer-- 1 of the Act ‘of June 28, ‘1934, 
-.. .@ial quantities, . Held, that such. -. . limiting to” 80 million “acres the ~ 
ar | lands could properly be embraced area. of: ‘lands which may. be Placed om 
ina. prospecting permit and a lease : in. grazing districts, ig mentioned ~ = 
"under. sections: 238-.and 24 of the... in the act énly in relation to the. 
Leasing Act of February 25, 1920, | . authority: to create: grazing dis- 
oo. ag amended by the Act. of Decom:... - — tricts, it. cannot be implied as a 
ber 14, 1928. tee ae a A ae a gh | limitation ‘upon the other powers 
— . "|. eontained' in the act-2---+--.-_ : 


fio 


assessment fate 
.. 288 — 
ae in extending the, oe 
~ operation of the mining laws to _ 

.. the Death Valley National. Monv-. 
“or as it may: hereafter be . 
“extended”, by theAct of June 13,. |: 

{. 1933, did not thereby abrogate its. |. 
; control | over the lands involved,.:. — 
' which is “evidenced by .the fact — . 
_ that the- act itself. expressly. pro- 
. vides | ‘that the surface: use of 
“locations, entries, or: patents shall | 
be. subject: to - general | regulations | 
| to be. prescribed . by. the. Secre- fe 
tary ‘of the. Interior__._—- oie ae fe 





7, As a general rule, the: courts”: re 


. consider: an. Indian. allotment | carr | 
assignment ‘of. the right of. oeccu- — 
pancy.to-an individual Indian, and. 


under. allotment. laws providing. for 


, “alc Pent an allotment is. made when. ees 


"Statutory, Construction—Conta.. 


INDEX 


the allottee. becomés: ‘entitled to-a.:- 
patent: as: evidence of the allot-. * . 
ment and. promise of a fee title, 


and an allottee:: “may: ‘become » -en- ea . 
titled’. to a” ‘patent ‘even: before. the © 


approval: of ‘his’ allotment selec-. — 


. _ > tion whenever’ the applicable allot- © oe . 
Lh ment law. makes - such approval Ase ts 


mandatory: ‘after. ‘the: ‘showing -of - 


certain: prescribed’conditions and ~. . |” 
such conditions have been shown-— 


‘st Stockmen. Associations. | 
. | See, Taylor Grazing Act, 34. 
Sabaierged Lands. - ete 

See Riparian ‘Rights. 


: Surface pe ee ec. 


_ Lands. ES aie, 
~ See. Mineral. Lands, 4 Be cas | 


| Survey. a oe oe 


‘See. ‘Riparian. “Rights > “Seohoot . 


2 Land Grant. 


ee Upon . tender» “Oe: ‘final’ poor mee 


~ upon an’ agricultural entry, final a 
Yeceipt | and’ final. certificate should. . / 


not, be issued where: the land. ap-. =. | J. 
plied. for. ‘includes* an indefinite Ae 
fraction of. legal ‘subdivisions, not | - 


-- susceptible “of - proper. ‘déscription eee 


“without segregation survey, and no. 
“- basis under’ paragrapli’ 37. (ce). of 


a the ‘Mining Regulations has-been” i. 


7 ‘shown. for such survey. In such... ae ae 
' Case the. ‘entryman : ‘should ~ “pe. |: 
— called. Upon ‘to fase such show- fee 
Taylor Gracing ‘Act. and ‘Lands. ae 


See Isolated and Disconnected 


: Tracts; “Withdrawal -of- Public can: 
Lands, -subhead, “Under: Taylor 2. etal 
Grazing Act”; : ineuoay: Constr aes oe, 


we tion, 4. aya 


< ‘Acreage one = 


1. ‘Sitice, by. authority BE goths. 


4 of the withdrawal. act of June Za 


25, 1910, _the- ‘President. has ‘the. : : 
“power .of. making. temporary with- 9 


_. drawals for. the purpose of classi-. 
«fying. public lands, and.since ‘a 

~ ‘@lassification is. obviously, necessary. 

- and proper to effectuate the. “pur-» a 

_ poses of the Taylor. Grazing “Act: eS 
. Held, That the President. may tem-) i 

porarily ‘withdraw vacant and ‘un- 


“.) appropriated _ public” domain. for. - 
that : purpose, regardless. ‘of. ‘the cae 

ee aoe aggregate acreage _ ‘involved in: the. 
eee oe Withdrawalssa. oo oats as ee me 


ce 
2. The: provision in section. : ey rae 


“oy othe: Act of June 28, 1934, limit. 


ee ing to. ‘80 million acres thé: area, Of, ie 


_.Lands—Continued. | 


. : ‘Aecéage. Limitation—Continued.. 


|: lands which may ‘be placed: in. graze oe 
ing districts; - applies only. to the’ 
 -gereage. ‘of “vacant, - -unappropriated, foe i 
- and. unreserved lands: which may be — 
- included within: -grazing : districts, ee 
and the area. of. public: Jands which |. 
may - ‘be: leased, sold, or exchanged, oo. 
‘is not. limited ‘by said act—-----~ z 
Appeals. << a nie Sarees Y ge Gade ae 
Jus pH eas Grazing Circular: No: 4, of irks 2 
ae Ociobes T, 1935, governing | appeals 2 
from: decisions of. tle Director of | 
: . A ee ee . 
_ Arable Land. ee eh, a3 
er Instructions - of. SOnebher’ ‘19, - 
1935, “regarding Executive. order: 
- .of November 26, 1934; as amended. — 
2 ode DY: ‘Executive / order. of .May ‘20, 
|. 1935, in relation to Section ty Tay: a, 
ae lor Grazing Acti -=2--2----2+--1_- oe 
. 4, Regulations. ‘of May 16, 1985, ae 
to govern: filing of applications: for= <=" 
_} > homestead. entry: under Section 7 9... 
{°. of Taylor Grazing Act. (Cireular og 
“No, 1858) —-~--------i---------- 
i Assignment of. Duties. 7 ee _ 
5. Assignment - of © duties to the . eo a2 | i 
General Land Office in connection...© 9° 0.0 00 7 
|... With: .the administration’ of the - 
ee Taylor, Grazing. Acti 224, 607 
Pe ee 6 Bs Instructions of June: 7; 1936, . 
ale as’ ‘to duties of. district land. offices -. 
in connection with: administration one! 
- of Taylor: Grazing. Act. - (Chrenls - 
No. 1.300) oases oes Sts fs 
aa Pe ‘Regulations: of: J aly 30; 1936, ee 
Hiei govern assignment of duties: in. a 
. connection. with administration: Oboes: 
“|. Taylor Grazing Act; Departmental .. - 
| . Order. No. 884, of. March. 11, 1935, 
|. modified. (Circular No. 1402, modi-: 
fying Circular. No. 1356). See aes . 
 » 8 Regulations’ of ‘August. 11, 
_ °1986;.to govern’ ‘disposition ‘of graz- 
ing ‘permits. or licenses in district... 
land: offices. and collection of fees. 
(Circular No. 1405, amending = 
Circular’ No.. 1402) /22 225 eee - 
| “Conflicting Applications. re Se 
|. > 9. Regulations of April 15,. 1936, ee 
1: to. govern: conflicting applications.” 
- under Sections 8,14, and . 15, .of* .. 
Taylor. Grazing: Act. (Circular |. 7 
bs No. Cea 
Cooperation. - Ree Seer a Wee ee 
10. Section 9 ‘of the Taylor Graz- ee ee ae 
- ing Act: “provides that “the Secres- 0 
| tary of the Interior shall. provide,. ae 
of. by suitable rules and. regulations, a 


| Taylor Cvaniae: dee: and Page 7 


SBT 


‘Taylor Grazing | Act and “Page 


~ Lands—Continued. © 
7 Cooperation—Continned: 


INDEX 


for. ‘cooperation’ with local assotia: *, 


-» tions of stockmen, State Jand. Off-. 
official - ‘State: . “agencies as 


a eials, - and 
engaged" in. conservation of. propa- 


gation. of ‘wild “life. ‘interested- ine 


~ . the use of. the. ‘grazing ‘districts. is ees ae 

Held, That; ‘construed in the light’ | 

of its legislative history, the lan- ~~ 
~ guage, “interested.in the use of the 


grazing districts”, qualifies the first 


‘sentence of the section © ‘in its en; 0. - 
tirety, and not merely the portion : | 
Telating to wild ries 885: 


Districts. 


11. Grazing districts: oh any. 'y-size ~ ae 
. Or number, found - desirable. in the. .;:. - ze a3 


light: of information. developed. at. 


the general hearing had, may ‘there-. a . ae 

—after. be created. without further ral bs 
88 | be Interior is empowered to make rules’ 

‘J “and regulations and'to do‘any and = 
|. all things necessary to accomplish = 

|. the purposes of the act, including. ~_ 


| sy ARC T AGE 5 oo  ee _e 
. 12. The Act of June. 28, 1934, ae 
assumes Oo reasonable. ‘exercise. “by 


the Secretary. of the discretionary 


power lodged. in him. in ‘connection: 


with the creation of grazing © dis~ — | 
__tricts, and accordingly - only areas — 


reasonably contemplated for. admin- eine 


istration as. grazing ‘districts may - = . 
"be .ineluded within: proposed dis- — 


tricts and _ by. the ‘publication — of . ae 
. hotice withdrawn from entry or set-. | 


tlement pending | ‘their’ final Ros ga an 
sition-_-_W~- oe ee OI To ea! eae 
eet: he grazing ‘ ‘Gistrict under’ the : 
ee Taylor. Grazing Act. may - be “estab-. 
~ Jished-on Jand withdrawn under the 

. terms: of the. Executive order of © 
ae. November 26, 1984, since ‘the order 

does not, directly or by implica- 


tion, prohibit. the establishment of 


_ such: districts,* the: withdrawal, be- > 
: ing from “settlement; location, ) sale, gad ad. 


Exceptiriy Clade: os Cm 
See: Words and Phrases; 10. 


"14. “Existing | valid ‘rights’: ta fs 


withdrawal order ‘of: November 26,-. aire 


| construed. 


BAe 1934, in aid of Taylor Grazing Act, ~ 7 
- (Circular No. atee) | 


226 - 
zt _ Gift and Exchange. | 


15. Regulations . of =nsbeaary 8, 


1938, governing | gifts of land and 


filing of applications for: exchanges — *. < 
of privately owned and State lands ~~ 


under Section 8 of Act. 
= No. 1846) —----.-_-u- Bagi ak ea 


_ (Circular on 


192. 
16. Regulations of. November. 20, ies 


4935, governing amendment: of . teg- i. 


_ ulations in re exchanges of State 
wT lands under Section 8, Taylor Graz- 
(Circular ‘No. 1373) ----~ 


396 





26, 1936. . 


‘ governing . 


der said act. 


Taylor Geecines ‘Act and 


Lands—Continued:. 


| Gift and Exchange—Continued, 


PRE. . 


17, Regulations of June 26; 4936, a <a 


tion 8, Taylor 


. concerning gifts of. land under. Sec- = 2 
is Grazing Act, as.) 
” amended by. Section 8, Act of: June oa 
(Circular: No. 1407) Erne ore 
18. Regulations: of. July. 22, 1936, ee ee 
| applications. forex... 
. changes of State lands’ under Beer 
tion. 8, Taylor ‘Grazing Act,.as..-. 
amended, by Act of Juze 26, 1936. a 
= (Circular-No. 1898) 2222 22h... 


582 


19. Regulations ‘of September. 6; =." 


|. 1986, concerning exchanges. of ‘pri-” 

| vately-owned lands under Section. 8, 
| . Taylor Grazing Act, as amended: by aa 

~ Section 8, Act of: June 26; gant: a Ae 
(Circular No, 1408). acne ne eee tase . 613 

| the | authority. ‘eon- oe 
_ ferred. by. section. 2 of the. Taylor “te 

Grazing Act, the Secretary: of the. 


- 20. Under 


21. “Applications, 


| those. of section 8; and in: the: exer- ee 
| ©. cise of this. authority: he. may pro- 
: “mulgate regulations: governing the 
--exchanges. of lands. :authorized by 
|. section :8,. determine: the form. of. 
|. applications, the manner of ‘their 
_ presentation, : and. the procedire - aa 
| ~ which. they should - ‘be. gonsidered = 
- and ruled upon. poy ee ae Me es - ae 
Poropecle, died 
OTS by States. to: exchange. State lands. ae 
within a Taylor. Act grazing’ dis- 
|. trict ‘for :other public. lands, may: | 
be given the effect of segregating: 
_ the lands applied-for from further — 
fo: disposition under the public land - 
| - laws" pending. disposition of the ap 
_ plications; but the selected lands... — 
May nevertheless be. included in a’ |. «. 
grazing district, authority’ to do. : 
$0 ‘being’ an integral. part. of the 
|. -Seeretary’s power to determine 
3 whether a_ proposed exchange will. » 
|; benefit the public interests ‘in regu- 
lating grazing on the’ public range 
under. the ‘Taylor. Grazing. AChevan.* 
dsanavees Section 8 of the Taylor Graz-- 
- ing Act. (48. Stat. 1269, 1272) au-~ : 
thorizes such ‘exchanges of State. 
lands for. public. lands as ‘will bene-" 
- fit the. public interests in, control:  - 
- of grazing on the public range un- 
“Determination ‘of 
whether such interests will be ben-- 
efited by a proposed exchange is 
to be made by the Secretary of thes 
Pei E 25 ee Se ae 
~ 93. So -long as ‘the | withdrawal os 


proviged. for by the: ‘Executive’ COR a 


“INDEX: 


“Taylor hazing et and. Page 


_Lands-—Continued.. 
. = ie Git and . Bgdlianige—Continued.. 


~ der of November 26,1984, is oper- ad, a - 
. triets | therein, except that:one such. 


_ative.on a tract of: public land, said: |. 
land. is not. the ‘subject of ex: 


_ change under séction 8 of the Tay °° 
“Jor Grazing Act, since: such. disposi-* ae, 
- tion may. well be. regarded as with-: . 


‘in :the ‘category of.a location or ey 


entry, both of which’ are: prohibited — Se, 
- 205°, 

24. An. application’ by: the State > * 
-of Arizona. under: section 8 of the — 


by. the: Executive’ order_.——- ease 


os Taylor Grazing Act: :to— exchange 
-’ gehool sections. without, for lands |: 


‘within, a withdrawal to“effect ex- 


: changes authorized bythe Act: of. - aos 


. June :14, 1934 ° (48. Stat. 960) is) owe 
, not: allowable, and the’ application a 
-may not. be. suspended .to await | 
revocation of the withdrawal .and. | 

possible restoration ‘to ‘such form 


of - djspoasles = Sees ee 


"Grazing Fees. : 


25, Instructions of May 15; 1936, 
amending. rules approved March 


2, 1936, in cee aa, grazing fees. 


Hearings. 


’ 26. The ‘Taylor Grazing Act’ (Act 
of June: 28,. -1934,. ‘48°Stat.: 1269), 
“directs the’. Secretary of the In- 
terior to ‘provide, by’ appropriate 
- Tules., and regulations, for local 
hearings on appeals from the de- 


cisions of administrative officers in’ 


305 


528° 


matters arising in connection with |. 


_, the administration of the act, such 


‘hearings-to be. conducted “in a man- . 


ner similar'to the procedure. in the 


~Tand department” of! the national 2 
since 
registers ‘of: Jocal jJand offices: are by. 


.: Government: eld, That” 


statute authorized: to ‘issue -sub- 


. Poenas and administer oaths to - 


' witnesses, who are entitled to re- 


ceive fees’ and mileage for ‘attend- 


ance,’ and” ‘since - the » Secretary of... 


“the Interior is directed by section : 


"2 of ca act ‘to “establish: 


service” a 


such | 
and ‘do any and "| 


all things: necessary” to accomplish’ 
‘the purposes ‘of the act, it follows 
that regional’ graziers: may be div °° 
rected: by” ‘the. ‘Secretary’ to. issué 
- subpoenas and’ administer oaths to 
witnesses’ in’ ‘grazing. “appeals, . and. 


_ that: the ‘witnesses. are - entitled toe 
‘receive fees and mileage for. at- ° 
~tendanee-—_~--- = =~ 2-2 a 
‘27. Complete ‘discretion “is left 
with the: Secretary. of ‘the Interior; ae: 
‘by the Act of June 28; 1934,-as to: 
the number of ‘hearings which'shall ..- 
ae - be held in any State preliminary = 


Interior-_~~--—----_-~---------- 


o - the: act.: 


ae the Interior, 


Act. 








_Lands—Continued. 


ee ‘Hearings Continued: = jae os a # 
“to. the establishment: of grazing dis? 


aes hearing - must: be. ade 7 oe. ena at 


- ‘Tsolated’ ‘or Diséonnected Tracts. es aes 


. 28. Instructions | of © March. 14;. bate 


"s 1935, concerning public | sale appli- ‘ - 
i cations under Sec, 2455, Rev. Stat... - 
: ad amended. 


‘(Cireular No. 1350): te a 


24g 
29: Sale of public lands being in. |. 


“terms: forbidden by the. Executive’ ~~ 

_ withdrawal of November 26; 1934," — Sg 
- isolated: and | disconnected tracts ae a 

thereof may not be sold’ at public. 

| . auction: under authority of section _ 
- Te of: the Taylor: ‘Grazing AGts22% - 


208 
80. ‘The authority conferred upon 

the. Secretary of the Interior by. 
section 15-of the. Taylor Grazing | 


Act to. lease isolated’-or discon-. 
nected tracts of public land is. lim- 


ited to “vacant, unappropriated, 


‘and: unreserved lands”, and, having - 


become: reserved by ‘the operation * 
of the Executive withdrawal order ° 


| Of November 26,-1984; may not be 
_ leased so. long as that order. re- * 
mains in force__. Spider e ate late te 


31. Section 15 of the ‘Act of 
June 28, 1934, provides that only 


 Jands situated in such isolated. ar 


disconnected tracts as. not to: jus-., 


tify their inclusion in any grazing...” 


district established pursuant to the. 


: act may be leased for grazing pur- 
: poses, 


and. the determination of —_ 
this matter is, by the. terms of the’. . 

act, left to the Secretary of the... : 
580. 


Lease. Applications. 


32, Preliminary regulations. Been 


". (September 20, 1934) governing til- 


ing of applications for léase“under 
(Circular No.. 1886) 222. 
83: A legal application’ to -make., te 


|. entry ‘of lands. subject thereto, 9° 
~. while’ pending,’ 
. applied: for from: disposition: to. ane. 


reserves: the land) °. a 


‘other under -any public land law: . ee 


until final action thereon; -but the... : ae 
|. mere: filing’ of an-‘application for 90° =... 
Shae public lands, or rights. in. ‘connéc- pane 
|. tion: ‘therewith, BM mice, game ae 
lute right where ‘allowance is-dig 2 8S 
eretionary with the Secretary’ of i000 
to -such: asthe privilege: 0 00 
bes of making a grazing lease under. 9.0 ‘0° 
section 15. of: the. Taylor Grazing’ 9 20 ee). 
fie Accordingly, a lease’. “applica: cae a 
tion: cunder this section, ’ ‘altiough 
. “prior: in time ‘to the. ‘inclusion - of 
|?) the land. in-a grazing: district; “does* 
sae not. segregate 1 the land, as against - 


-confers. no:.abso-.. 








BB 


Taylor Grazing . Act “and Pane 
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-Lands—Continued. ; | 
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the: United States and iy not a bar 
—- B80 
84, Associations of-s'to eckmen’:. 
may be granted leases under. sec- ., 


i. to. such inclusion_.._—= Ug ds tee ke ta 


tion 15 of the Taylor Grazing Act, 
- but the lands: ‘of such associations 


must be contiguous. to ‘the public — 
a ‘lands: desired to be leased__---~-- 


Withdrawal. 
85. No- provision of the Tasoe 


Grazing Act can: be construed to. 
_repeal, supersede, or abridge any: - 


-. part of the withdrawal act of June 


: 25, 1910, which act. authorized the... 


President’ io make temporary with- 
“drawals of public lands for classi- 
- ‘fieation and other public purposes} 
- and the Taylor Act does not pur- 
port to revoke that authority or 


~~. any part of the earlier act, but, on 


-. the contrary, merely provides that 
‘under certain conditions..a Wwith- 
drawal. shall. bein effect. without 


“.. necessity for resort to the author- 


_. ity granted the President by Said 
_ ~ earlier SG orn or a ee 
2 = Tide. and Submerged anda 

e, F ‘See on and Gas Lands, 11. 


See ‘National Park Service, a = 
~ heading,. “Title and Title Records’; : 


a si aad Rights. 
“Trial. | 

_ ‘tee, ‘11-138. 

‘Trust Patent (indian). 


See: Indians and Indian es 
subheading, “Allotment, id 


~ United ‘States ‘Code, 
: -Construed. et 
See Table, page XXXVII. 


i he United States, Title in. 


See. Rip arian Rights; = 
"Rights. 


i ay Law eoening Water Ap- 


-- propriation, | 
eB ‘See Water Rights, 8; 9. 
oe a Utility Companies. 


- See: Power Site Reservations, 2, 
3. 4. 


7 Vested Rinkt.. | 
See: Homestead, 3. 36; Taylor 


. See. Practice and Riles of Prac- 


Sections. . 


Water er 


70. 


_ Grazing.. Act, 35; “Withdrawal of an 


: Pablo’ Lanse. 
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' Water Reserve. 


Page 


See, also, Water Rights ; witn oe 


‘dracal of Public Lands, 27,. 28. 


Water Rights, 


See . ‘Rights of: Way; 
Rights ; 3° Withér aual - 
Landse. - + 


pit Sit, ae 
of. Publio 


1. Reserved Jands. of ihe. “United — ne 


States. needed or. used by the pub- 


lie for watering’ purposes. are-not ,. 


‘subject to. appropriation; either by. 
individuals or any branch of. the a 
required, 
while so reserved, to be kept. and - 


Government, but are... 


‘held. open to the public use for. - 


Such: PULPOSESS 3 eS kek 
[See; also, Solicitor’s opinion on. 


Underground Water Clee: Utah, 
‘at page 378.1. . 

2, Congress,: 
and 2340 of the Revised Statutes, 
and various _ later acts, 


gurren-" 
dered to the States the right: to. 
control the appropriation and use — 


st. 


in sections. 2330 A 


of the waters of nonnavigable 


streams on the public: Jands; but 


this general rule does not apply to. . 
reserved public lands unless the . 


water can be diverted at a point | 


not- affected by the reservation of 


unless a right of way has been ob- 
tained in accordance with Federal ie 


laws: providing for rights | -of way. 


over certain. classes of reserva- 


' tions and under prescribed condi- 
tions, there being a clear. . 


rights of way over land for the use 
Of ‘Such: waters 2.2220. eee 
3. The. right to 


dis- - a 
tinction between water rights and — 


ce ene ae 
vappropriate-” Anas 
water, does not,. necessarily carry 


with it-a right of way over pub- | 
lic land for. the use of such: water, _ 


- and Congress has. in various laws. - 


. provided for permitting rights: of 


way over public and reserved lands. ; 


6f the United States for. the use: 


of waters, 
vary as to conditions and purposes 
and may be altogether prohibited_ 


the United States not withdrawn 


‘which. rights.of way ee 
= 378 | 
4. The right to the use of water. ade 4 

from. springs located on lands. of 


for public watering purposes,. may — ; 
be acquired by. use : on. Tiparian. he, 
lands. of the United States,. or. by. 


appropriation under . ‘State. laws, - | 


subject merely _ to” er vested 


rights cee ee ee ee ee -— i oe : = 372 - a : ‘ , 


5.. The Goverment, as Tiparian ... 
.gwner. of lands in California, iss. 


~ vecognized | as entitled. to. such 


water as is needed: for beneficial. - 
use: but the: law of SPpRODEA OH -» ey 


Water Rights—Continued. 
permits only such. quantity” as. ‘is. 


_ beneficially cused.o-__= ee eee eae 
6. The Desert Land. ‘Act, cane 


“INDEX: 


| Page 


March 8, 1877 (19 Stat. 377); left. 


. (es with each State the rigbt to deter- — | 


| ~ mnine. for- itself. to what extent the 5 


tule of appropriation or the.com-. =~. |. 
“mon Jaw: rule: in. respect to: ripa: ©: 4]. 
> \ rian rights should obtain; does not ©°° | 
-- bind ‘or purport.to bind the States. 


to any policy; and simply recog- 


. ~~ nizes. and: gives sanction, in: so far. ° sgt 8 
as the United States and-its fu-. 
- ture grantees are concerned, to the. 


State and Jocal doctrine of:appro- ~~” 


‘priation, and seeks to. 


operation (California -- Oregon 
Power Oo. -v. 


ment Coa., 295 Us ae emer 
State Control. een 


7. It-is now well settled that 


State laws govern with respect 
to the right to appropriate and 
use the nonnayigable waters within 


the State on private lands or on .: 
the unreserved public lands. of the... 


United States, and also as regards 
navigable waters, except where the: 
powers. of the Federal Government 
with. respect to navigable. streams 
would be. interfered: with - (citing 
California Oregon Power. Co. ¥. 
Beaver Porttand Cement 0o., 295 
Me AO Vic oe 

8. Where. wells are developed .on 


a ‘remove. 
what. otherwise. might be an im- .” 
pediment to-its full and successful aie 


Beaver Portland Ce- << - 
- 871 [ 


"378 


public lands of. the United States,,... % 
the Government can protect. the... .. 


*: -use ‘thereof for governmental: pur-.- 
poses, in so far as. the use of the. 
waters. depends upon. the. use of .. 


the. land for the storage -or car- 
Tiage of such. waters, by refusing. 
to’ grant rights of way for such 
purpose. 
Utah,’ if the waters are in flux, 
either. on . the. surface or under- 


‘But. under. the law .of .. 


. ground, they are. ‘subject . to claim: | 


by the.first.appropriator thereof, |. 
~~ for use.on private land: or.on- any 
public. lands. ‘properly. jaubject. em fo 

such MSE] 22 2c Bowe ie . 


ato No . authority. “appears 


‘10. Where. the water 


*. 878] 
net “for ae. : 

the acquisition. -by.. the . Federal Bree de 

: _ Government of underground’ water. . 

., tights in connection with wells.on. _ 

~ - publie lands. of. the United. ‘States a 

in the State of. Utah, except. ‘upon ©. 

_ compliance. with. the water-right 

-ldws of: the. State Of: Utah 2 Se 

- from dye 


springs. in the Death Valley Na-. . 


7 Honal: Monument does not’ flow ae oat | 7 day. of the date of its issuance____ 





“Water Rights—Continned. 
State Contro]—Continued. 


. st os beyond the. confines of the -reser- 


where 


| State laws, 


‘Water Users’ Associations, ie 


vation, the: ‘Government, ag ripa- 00° 


‘rian ‘owner, is ‘sufficiently protected z 


in the use thereof without appro-: — 


Priation | “under | State laws; 
running 
volved, - . 


put: ee 
streams are: in- cee en 
where: water flows |” 
ae through: the. ‘reservation and may. 
_...be subject to appropriation and di- 
~ version, either above or below, it © 
“ may be advisable for ‘the: Govern- - 


ment .to: make appropriation ‘under. 


division : awarded. and established_ 


See Homestead, 27. 


Wildlife, . Conservation, Ete. _ 


See Taylor Grazing Act, 10. . 


Withdrawal of Public Lands. 


See, also, Color of Tittle, 1, 25 
Homestead, ‘32, -33; Fsolated 
Tracts, 4; School Land Seleetion, 


ane Phrases. 


. Generally. 


1. Executive order of February 

' 5, 1935, withdrawing for classifica- 
in CAetee 2 
States POT PERT ed SEER aS 
: ‘March 21. 
- 1935, as. to noneffect of Executive ©. 
O60 


tion all public land 


ae Instructions: of: 


withdrawals of November 


-in order. ‘that: ‘claims...’ 
“may be adjudicated: and: equitable. a 
* BT2 


4; Paylor Grazing. Act, 35; Words - 


' 18S 


1934). and February 5, 1935, -upon :~ 


lands. withdrawn under. Reclama- 
tion laws. (Circular No..13851) 22 - 


:. 21%, Public. land-ineluded’ in a: — 


State irrigation district’ and. bur- 


247 


dened’ with an obligation to. pay.a — 


‘proportionate share of. irrigation 
charges is unaffected by the with- 
of November « 26, . 


drawal ‘order 


1984, which order “declares ‘its 


| operation as a land withdrawal is: 
“ subject to “existing valid’ rights’__.- 
jocv! 3. An order of withdrawal exe- 


445 - 


~ euted.by the. President, under au- 
thority. granted. by ‘Congress has 


the force and effect of-law,. -and.the:.. - ‘ 


Pe rules » of ‘presumption - ‘as applied to-. ig! 
. . statutes. have like application. to 


. Executive - orders. and regulations... — 


| . Accordingly, 


in the absence - of —_- 


- definite proof as to the exact time i as 
- when.an order of. withdtawal:.of.. °° 


axe . public land was signed. by the. Pres-. cetera 
|. ident; it must be. held. that.-such =. |. 
| order operated upon’ the status of . — 


the. land affected. during the entire | 


ee 


a existed ; 


“as ie 


"Withdrawal of Publie Lands— 
. Continued. ae 
o Generally Continued. 


INDEX 


Page 


_ 4, Since the passage. of. the with- copes 
_ drawal: act. of June 25, .1910, the — 


: 2, Chief Executive and the. Depart- — 7 : 
ment: of the Interior have consist- 
oy ently ‘regarded the power granted . 


therein. as existing: concurrently a : 
with all other authority providing 


for or. regulating the use and. dis-.. 


position of public lands,. and’ such " 
| long-continued administrative. prac- 
tice, acquiesced in by Congress, has 


, the force of MAW cece ae ea 


70° 


- 8, Withdrawals of public. nae, 
under. authority: of the Executive = 


order of April 17, 1926, 


‘in keep- —— 


ing with constructions of other 


withdrawal orders of public lands, 


which at the time of issuance of 


a are deemed continuing in operation a 
-° in the absence of words of limita- - 
tion, and attach not only to Jands 


the order are known to be of the ~' 


character: and. status 


| defined. 
therein, but also to public lands | 


“subsequently found to be .of. said ae 


character and. status______- sth Me Te 
os 6, ‘The: Executive order of. ‘with- aa 
‘ drawal of November 26, 1984, was 


466 


made by virtue of and pursuant to. = 
the authority vested in the: Presi- ©... - 
dent: by. the Act of June 25,1910 ~~ 
(36 Stat..847), as amended: by the © - 


- Act of August 24, 1912 (37 Stat. 


. 497) , which . amended -act. duthor- © = 


izes him to. withdraw. temporarily. 2 _ | 

- from settlement, location, sale,-or —- 
entry any of? ‘the. public Jands. Of: ah Oe Sg 
»  . the Onited - States ; and jJands. ‘be- 
- longing: to the United States do not: 
cease to. be. a part. of. the. public. 
domain until.a vested'right thereto -. | 

, 249 


ig acquired or patent: is issued__—— 


i . ‘Exception of “valid. existing rights,” a ne 


es Bixisting “valid » rhtes 


HOY withdrawal order ‘of ‘November » 26; ; 
“1934, in aid. of Taylor Grazing. Act, 
(Circular No. 1348)-_. 
8. The saving clause of the Ex-.. 
of .November 26,.-.° | 
-. 1934,’ which excepted from the’ op--'» 


; construed... 


“ecutive order: 


eration: of the :withdrawal ‘“exist- 5. ; 


ing valid .rights”, held to include _ 


(1). valid: entries + (2) ‘prior valid. 
_ applications for entry, selection, or 


‘location, substantially “complete at’. - 


date: of the withdrawal ;. 


fs (38) claims” | * 
Se S under: the Color: of» Title Act. of... 
ee December. 29. 1928; where bona fide: 


and: ‘substantial rights. “thereunder gies 


A) ae. and leases. re 


7 ‘therein being» 


 >gerved, 


isting claims” 
| drawal” 
plates something less than-a vested 
right, : . 
-. @laimed; ‘possessed, and improved ~ 
‘under color of. title long. before and . 


provided’ for. 


2g6 | - 


| - his family; 


; ‘November 26; 
2 withdrawing | 





‘Withdrawal of Publie Latids— 


Continued. 


+ Exception of “valid existing rights,” : ”. gay 


; etc Continued. 


‘| under. the Mineral: Leasing Act. of. 
“February 25, 1920----._--_ a. % 
Lee -9, Lands the surface. of which. fe sa 
, open to entry: under the Act of June 
22,1910, or the Act of July 17,. 
1914, ‘the mineral . deposits defined. 
reserved . to. the «=. 
‘United States, unless: otherwise re- 
are. to» be: ‘construed as 


208 


reserved only to the extent of the. — 


_ defined minerals and unreserved in- — 7 
_ sofar as the surface is concerned... 
- Lands. having this: status at the .. 


date of. the Bxecutive order. of No- .. 7 


vember 26, 1934, were’ reserved by: 
that order, and are not now open: - - 
to entry, ‘except: where valid: rights: ae 
- .existed. at the date'of the order, 
: which rights must be: protected__- | 
_10. The exception of “valid ex- — 
-oceurring in a with-:. 


of public lands contem- 


‘and in this view lands 


O11 


at the time of a withdrawal fall’ © 


{- “within the. exception of ‘valid’ -ex--- 
-. isting claims” and are: not affected 
“by the ‘withdrawal_-___--_-- ae | 


11,°In the 


of November 
: circumstances of. — 
each. particular case must. be con- 9 
- “sidered, a precise and General defi- * - 
oe nition not being practicable-_._.-"* 


43 

| determination | Noe 

oy _ what. are “existing valid Tights”, i 

as used in the excepting clause of | 

‘the Executive order™ 
26, . 1934, the - 


42.-The clause in’ the Executive ~ . 


|. Order of November 26, 1934, which Rea 
renders the public Jand withdrawal °°!” 
‘therein ‘subject -to °° 


“valid. existing rights”, includes: the. 


- ease ‘of one whose: ‘application - tO. ee 
} make a stock-raising homestead ° | 


entry - was. subsequent to the date’ - 


. of the order, but who, before the’ 
- order ‘be¢ameé effective, 
the improvements: and: Telinquish-. re 
| ment ofa. prior. entryman, ‘estab- ee 
ae ‘lished ‘residence on the land with | 

“ae ‘and: hag ‘since’ main-- 
eB tained residence thereon! 222 


purchased oe 


* 308. ees 


18:-While the Executive order of. ~ 


1984, 


temporarily: = . Tee. 
particular’. areas. Of¢ 

- public lands from ‘certain forms of 9° 
: disposition, contains - an* ‘excepting oo : 
| - provision - which ‘operates — to. Save a a 
pr eexisting. - valid appropriations, i Sie o a, 
resex: ‘vations, ‘or ’ withdrawals during seh 


“Withdrawal of. Public Lands— 
Continued. 


“INDEX. te ie a ee oa 


: Page | 


Exception. of. “valid existing rights,” saat 


etc Continued: 


‘the period of: ‘their: axtenes sich . 

‘order ‘nevertheless: attaches to'these 
lands as a secondary claim, becom- — 
ing effective upon the termination 
- of the prior CaN eae : 


~~ Under "Taylor Grazing ‘Act. ie 2 : i | x 
14, -Amendment, May. 20; 1935, 


| of. Executive order of: November 26, Pare 
; 1984.21 ae ye ke rw ee Se om Pe SE ve me Blt ae a oo 


15. Instructions of I une 8, 1985, aor 
as to:amendment of Executive Or. 


- der of. May” 20,. 1935.. (Circular 


16, Amendment, . “November: 26, 


1935, of Executive order Of Novem-: 


‘ber 26, 19384, as. amended, with- 
drawing public : lands 
MUAUOS eon os are ee 

17. Amendment, 
1936, of Executive order of Novem- 


_ ber 26,° 1934, as amended, with- 
drawing public land in. certain 
PMLRLOS [oo woe meeee Sree eee 


18, Amendment, May. 6, 1936, of: 
_ - Executive. ‘order® of February 5, 


"1935, withdrawing ‘all public land 


in certain States_-_22 
‘19, Regulations of July 28, 1936, 


in certain . . 


January. 14,. 


AOL 


“to govern leasing : of public. lands, ™:- 


“exclusive.of Alaska, for grazing of 


livestock;):under: Taylor Grazing Act. 


as amended by: Act of June 26, 
1986, (Circular No. 1401). _-- 


20. No provision. of the Taylor, 
Grazing Act can be construed to re-. 


peal, supersede, or abridge any part 


of the withdrawal act of June. 25, .. 


1910, which: act authorized the 


President to make temporary with- 


drawals of. public lands for classi- - 


fication and other public purposes; 
and. the Taylor Act does not: pur- 


‘port to revoke that authority or. 


any part of the earlier act, but, on 


the contrary, merely provides. that . | 


“under certain. conditions a with- 


.-. drawal shall be in effect without © 
_ necessity for resort to the authority. 
granted the President by: ‘said ear . 


Be Since, by authority of section 


£ 1 of the withdrawal act of J une. oo 


70] 


-1910,. the President has the power: o 


_ of. making temporary withdrawals 
' for the purpose of classifying pub- 


lie lands, and since a classification. |. 
~~ is. obviously necessary ‘and proper. — 


_ to effectuate the Purposes of the— o 


Taylor ‘Grazing Act: Held, . 


=. 20683—38—vor. 55- 





il 


That © 
the President may — temporarily PV ieee 
a withdraw vacant. and unappropri- one 


~ ceptions, 


Se drawal, | 
AAO Seer 


Continued. ‘ : - 
Under Taylor Grasing Act—Contd, 


— 65L 
| Withdrawal. of Public Tands— - Pare . | 


~ ated public domain . for that~ ‘pur-. oy 


pose, regardless of the aggregate oF - 


- acreage involved in the withdrawal. 
22, The provision in section 1 of: ... 
the Act of June 28, 1934, limiting: -. 
~; to 8&0 ‘million acres: the aggregate. | 
- area of vacant, unappropriated; and =~ 
_-. unreserved. lands which may be... 
- placed in ‘grazing. districts. under. -- 
- gaid act does not. apply to. the area. - 
which may be withdrawn. by. virtue: 


‘De. ‘The. “Hizecuiive.: “withdrawal - 
“order: of November: 26,1934, does ... - 


not prevent the. granting of permits ae 


_ and leases: under. the Mineral Leas- Q 
ing Act.of February 25, 1920, since — 
that act, with .certain specified ex- .- 

is operative within: re- 


served areas, and. for the further ve 


Teason that the Taylor. Grazing Act - 


expressly disclaims the purpose of 
interfering. with such. use. Nor 
does the DHxecutive order affect 


rights of .way..or:.other rights. 


granted within reserved areas, pro- .. -, 
vided the use for which the right is:: | 
granted shall. not.be .inconsistent’ .. . 


with the purpose. of the Treserva- , 
Y OM So San Se eee ter ee, 


Alaska. © 
24, Executive order of. Webraury 


4, 1935, withdrawing: public lands: 


in Alaska for classification and in 


aid of legislation._--2_----2 i 


Power Site. . 
See also Power Site Reservations. 


25. Power site lands restored un- — 


conditionally to entry, etc., or in a 


187 


manner other than that provided: - 


_by section 24 of the Federal Water 


Power Act, prior to the HMxecutive 
withdrawal of November 26, 1934, 
would °:-be pUpIece: tO: that with- 


26. The purpose of the: power ‘site . 


reservations as such was not abro- 


gated or-in any way interfered with | 
by the Executive: withdrawal of — 
November 26, 1934, and so long as- 
lands remain in unconditional with- — 


212 


drawals for. power. sites. under the .> 


- Federal Water Power Act they are ; 
_ not*subject to entry. 
a restoration under. section 24 of 

_ the. act..was made. prior to. the date. 
"of ‘the Executive withdrawal, and 


In the event 


the restored land not. entered ‘in . 


the meantime, the Executive with- Patan 
its qualifications, =~ 
Bg 5-5 


with 


OM 


“Withdrawal -of Public ands 


Continued. 


Water. Reserves © igh ne, : 
See’ also Water Reserves eS: 
~ Rights. 


27. AS 


~ swith - such withdrawal_...-----~ 


‘or water holes of the type intended. 
by the withdrawal. otder. to be 


withdrawn does not render said — 
order inoperative as to such land, 
since the said withdrawal order em- 
braced all subdivisions of the ‘‘va-. — 
cant, unappropriated, unreserved 
public lands” containing the waters: 


described in gaid order. ‘The: in- 


_terpretative order is in effect- an 


official finding that a certain tr act 
described in terms of legal subdivi- 


> gion is of the character and has  ~ 
the status deéfined in the with- 
drawal order and is subject thereto- 


Witnesses. im | 


_ See Practice and Rules of Prac: 


spring or water hole. on 
_ public land is-none the less: within | 

the meaning and contemplation of. — 

the withdrawal order of April 17, 

- 1926,' and ‘the regulations. there. = 
- under, because developed or brought - 

_ into being by human agency, in ‘the 
absence of rights on the part of . 
the State concerned incompatible ae 

- 466 

28. The fact that’a State selec- — 
tion list was filed’ prior to an in-- 

terpretative order holding. that ° rd 

definite legal subdivision of. public . ; 

- Jand was‘found to contain springs — 


466 





“Words ana Pitdacs. 


See also, Mineral. Leasing dots’ * 
. Rights of Way; School Land Grant. 


ments”, 


1, The word “allot” and its de- 
rivatives, “allottee”. and 


partment. of. the Interior in. both 


“allot. 
have been used in various | om. 
statutes, decisions, and by the De-:. 


|. the broader sense referring tothe. _ 
'. completed “ process evidenced by | 
|. trust patents and in the narrower > 
_ and primary sense. meaning the © 


parcelling: out-and assigning. of a ~ 


“ specified number of acres of land °° 
to each Indian, and because of the’ - 


variety of allotment laws, 4 case. ~~ 


under one is not. necessarily appli- 
oe to anotber__—.---___..--... : 
= eompaeh's “reasonably com- . 


3. “Existing valid rights” 
4, “Head of a department or — 
other officer or clerk in the employ 
. of the United States’ .2 02 - 
' .§, “Known mineral lands’.-~- 7 
6. “Reasonably compact” eae . 


7 7. “Settlement, location, sale, or 


NS ea are 


8 “Unitization provision” in oil 
- and gas leases.__. eae aE et aes Pee 


“9. “Vacant, unappropr iated, and 


unreserved. lands” _—_.---_----<— 
10° “Valid existing rights” 206, 308 


11. 


12, “Valley of the Gila River”... 


“World War Veterans, Disabled. 


“See ‘Homestead, 19. 


295: 


ae 
445 


| sik | 
533: . 
382° 


205. 


205. 
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